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 The People of the State of Illinois (“the People”), through Lisa Madigan, Attorney 

General of the State of Illinois (“the People”), pursuant to Part 200.190 of the Illinois 

Commerce Commission’s Rules of Practice (83 Ill.Admin.Code 200.190) and in 

accordance with the schedule established by the Administrative Law Judges assigned to 

this case, hereby reply to Commonwealth Edison Company’s (“ComEd”) Response to the 

People’s Motion for Summary Judgment on Rider SMP.  In short, the Company’s 

meandering response, which mischaracterizes the People’s position on what can and 

cannot be recovered in electric delivery service rates, fails to alter the fact that no 

material issues of fact remain with respect to the Rider SMP proposal.  Approval of the 

Company’s proposed Rider SMP would: (1) violate the Public Utilities Act’s 

requirements that only plant deemed both prudently incurred and used and useful in 

providing service to public utility customers be included in rates (220 ILCS 5/9-211); (2) 

violate the provisions of  the Act that require utilities to provide least cost utility service 

(220 ILCS 5/1-102(a), 220 ILCS 5/8-401); and (3) permit recovery in rates for plant 

investment and services that the Company admits “are not necessary for the provision of 
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safe, reliable, efficient distribution service”1.   The People’s Motion is even more 

relevant since the Company modified its position in its Surrebuttal testimony and 

specifically withdrew the seven requested SMP projects from Commission consideration 

or approval in this docket.  See ComEd Ex. 43.0 (Crumrine) at 4-5; Tr. 82-84.  As a 

matter of law, ComEd’s Rider SMP must be rejected, as discussed further below. 

                                                

 I. The People’s Motion for Summary Judgment Does Not Argue That  
  Only “Bare Minimum” Investments Should Be Recovered in Rates. 
 
 Without a single, specific citation to the People’s Motion, ComEd 

mischaracterizes arguments presented in the Motion as little more than a complaint that 

ratepayers should not pay for anything other than “bare, minimum electric service.”  

Response at 3.  The Company then suggests that this alleged posture contradicts the 

Commission’s statements in the recent Peoples Gas rate order which “both supports and 

understands the need for system modernization.”  Response at 3.   

 This reasoning misses the mark for a couple of reasons. 

 First, contrary to the Company’s representations, the People’s Motion never 

makes the statement that electric delivery service rates cannot cover the cost of anything 

other than technology or services that constitutes the “bare minimum” of electric delivery 

service.  Clearly, there are elements of basic delivery service rates that include the next 

generation of technological upgrades that enable the Company to exceed minimum 

service requirements.  In this case, for example, the Company has presented for inclusion 

in rates set in this proceeding plant investments that have occurred since the last rate case, 

as described by ComEd witnesses Williams and McMahan.  Only one category of 

 
1 ComEd Ex. 18.0 (Tierney) at 16; ComEd Ex. 1.0 (Mitchell) at 11. 
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investment, plant additions for underground lines and services, is at issue for rate base 

inclusion, and that plant addition is unrelated to the Rider SMP proposal. See ICC Ex. 5.0 

(Lazare) at 14; ICC Exhibit 18.0 (Lazarre Rebuttal) at 2.  Otherwise, no party has 

challenged the used and usefulness, the reasonableness and prudency of advanced system 

investment, or its inclusion in rates.  As discussed by these witnesses, many of these 

projects, such as D.C. in-a-box, permit the Company to provide service to customers that 

exceed the “bare minimum requirements”, in terms of efficiency and reliability.  See, e.g. 

ComEd Ex. 4.0 at 48.   

 Accordingly, the issue is not whether ComEd plant investments provide or exceed 

“bare minimum requirements”, to use ComEd’s lexicon, but rather whether any factual 

issue exists as to whether the Commission should approve an automatic rider mechanism 

requiring ratepayers to pay for (or the Commission should create a cost recovery 

mechanism for) projects that ComEd admits are not needed to provide safe, reliable, 

efficient distribution service and to do so, outside of the Act’s existing framework for 

inclusion in rates of plant additions.  

 II. ComEd’s List of “Service Improvements” Incorporated In the   
  Company’s Provided Services Do Not Create A Legal Basis or   
  Commission Authority For Approval of Rider SMP. 
   

 As additional support for consideration of their latest Rider SMP proposal,  

ComEd provides a list of utility delivery services that ComEd suggests are beyond the 

definition of  adequate, efficient and reliable electric service, such as energy efficiency 

programs, electronic bill payment programs and other examples, but are nevertheless, 
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provided by the Company and, presumably, incorporated in rates.2  Response at 4.  As for 

energy efficiency programs, utilities that provide services that can be described as energy 

efficiency-related are very conscious of the need to prove the relevance, usefulness and 

necessity for such programs when it comes time for seeking their cost recovery in rates.  

See, e.g. ComEd Ex. 4.0 (Willliams) at 20, 21. (ComEd’s demand response programs 

provide a potential of 1,295 megawatts of demand response, accounting for more than 

5% of ComEd’s peak load, and include pass-throughs of the market value of demand 

reduction.) Id.  See, also, North Shore Gas Company, Peoples Gas Light & Coke 

Company – Proposed Increase in Rates, ICC Docket Nos. 07-0241, 07-0242 Cons., 

Order of February 5, 2008 at 163, 164 (“Peoples/North Shore rate order”).   Moreover, 

the Commission has repeatedly recognized the importance and necessity of utility-

sponsored energy efficiency plans as tools to protect Illinois consumers and reduce their 

energy costs.  See Peoples/North Shore rate order at 183; see also Nicor – Proposed 

Increase in Rates, ICC Docket No. 04-0779, Order of September 20, 2005 at 193.  

Accordingly, the Company’s comparison of the Rider SMP proposal to these programs is 

inapposite. 

 Likewise, there are utility services that are offered and available to customers for 

which ComEd and other utilities have recognized and a desire and need.  For example, 

electronic bill payment (ComEd Response at 4) is a service that improves the efficiency 

of ComEd’s business, in addition to providing electronic bill payment for customers.  

However, no fee is applied to customer bills for this service, and the Company fails to 

discuss how such a service is incorporated into rates or how it is relevant to the Rider 

                                                 
2 The Company makes no specific assertion that all of the costs of all of these programs are reflected 
generally in customer rates. 
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SMP proposal, other than to suggest it enables the Company to provide better than 

minimum service.   

 The People have no reason to challenge or doubt the other examples provided by 

ComEd as examples of service improvements for which a customer need has been 

established.  To be clear, the People do not dispute ComEd’s authority to invest in 

whatever service or plant that it believes will satisfy a customer need or bring more 

efficiency and reliability to its electric delivery service operation, provided that the 

investment is not prohibited by law and the protections in the Act that permit recovery in 

rates of those plant additions that are used and useful and prudently incurred (220 ILCS 

5/9-211) and that rates be set at just and reasonable levels (220 ILCS 5/9-101) remain in 

place.  The People do take issue, however, with ComEd’s Rider SMP plan, which turns 

the ratemaking process on its head, by (1) requesting pre-investment prudency and used 

and usefulness determinations from the Commission before the investment is made for 

projects it admits are not necessary for the provision of utility service; and (2) approval 

for a return on and of the investment from ratepayers through a monthly surcharge.  

Essentially, ComEd is asking for a blank check from ratepayers to fund potentially 

innovative, but unreviewed plant additions. 

 As noted above and in the People’s Motion, ComEd’s witnesses leave no room 

for factual equivocation by testifying repeatedly that the SMP projects that form the basis 

for their Rider SMP proposal are “not necessary for the provision of safe, reliable, 

efficient distribution service.”  ComEd Ex. 18.0 (Tierney) at 16; Motion at 3.  And unlike 

the services described above that are available upon customer request, the financing of 

the yet-to-be-specifically-defined SMP projects would be recovered in all customers’ 
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rates, whether or not customers want or use the technology and the services they would 

provide, and regardless of the fact that the investments are not needed to provide safe, 

efficient, reliable service.  While there are statements about the perceived future benefits 

of the SMP technology discussed, the Company unabashedly admits that the technology: 

• is in the developmental stage (ComEd Ex. 6.0 (Clair) at 13-14); 

• is difficult to pinpoint cost/benefit savings of (ComEd Ex. 23.0 (Clair Rebuttal at 

14); and,   

• may lead to the creation of new services (ComEd Ex. 23.0 at 24, line 522). 

To date, none of the examples the Company points to as utility service cost elements that 

go beyond “bare minimum requirements” have been included in rates without specific 

dollar amount data and evidentiary representations that the investment associated with 

the plant addition is used and useful and was prudently incurred, and that the operating 

expenses associated with providing designated services were reasonable.  In this docket, 

the Company has provided only cost estimates based, at best, on Requests for 

Information – not even Requests for Proposals – from vendors.  This is an insufficient 

basis for approval of Rider SMP and eventual financing of the investment through 

customer rates.   

 The Company’s most recent decision in their Surrebuttal testimony to drop their 

request for approval of the previously requested Rider SMP projects in this case, 

perhaps, recognizes these glaring factual omissions.  All that remains in this regard is the 

Company’s request for the Commission to approve an “empty” rider – a cost recovery 

mechanism that would be the vehicle for the Company’s Rider SMP projects (that are 

now even less defined given the Company’s decision to not seek approval of the SMP 
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projects) – and approval for a six-month SMP project approval process.  Neither request 

is permissible under the Public Utilities Act.   

 III. The Public Utilities Act Prohibits Approval of Rider SMP.  

 As noted in the People’s Motion, the General Assembly has established a clear 

structure for ensuring that customer rates include the costs of utility plant that are used 

and useful and prudently incurred (Section 9-211) and operating expenses that are 

prudently incurred and reasonable in amount (Section 9-201).   220 ILCS 5/9-211, 9-

201.  That mechanism is the rate case, as described and provided for in Section 9-201 of 

the Act.  220 ILCS 5/9-201. The utility has the burden of proving that any operating 

expense for which it seeks reimbursement directly benefits the ratepayers or the services 

which the utility renders.  Illinois Bell Telephone Co. v. Illinois Commerce Comm’n, 303 

N.E.2d 364, 376 (1973).  Once the Commission decides to investigate a proposed rate, 

Commission investigations may last as long as a full 11 months if proposed tariffs are 

resuspended.  220 ILCS 5/9-201(b).  The Act also provides for emergency rate relief 

under specified circumstances under Section 9-202(b) of the Act.  No provision of the 

Act, however, provides for ComEd’s latest Rider SMP iteration – a six-month 

proceeding that ends with a Commission Order that not only gives the green light for 

specific project investment, but also would include an up-front used and usefulness and 

prudency determination before a single dollar has been invested by the Company.   

While the Act does permit rider recovery for certain utility expenses, both the Act 

and Illinois courts have been very specific about the criteria for the use of riders.  See, 

e.g., Section 9-220 of the Act (permitting the increase or decrease of rates based upon 

changes in the cost of fuel, purchased power and purchased gas); Section 9-220.1 
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(permitting the modification of rates for fees paid under subsection 18 of section 39.5 of 

the Environmental Protection Act); Section 9-220.2 (permits recovery of the cost of 

purchased water, purchased sewage treatment service, other costs “which fluctuate 

beyond the utility’s control or are difficult to predict,” or a return of and on investment in 

specified water and sewer infrastructure plant).   

 In addition, the Illinois Supreme Court has permitted rider recovery of certain 

expenses, but the Court distinguished between rider requests treated by the Commission 

outside of the context of a rate case, and “the Commission’s treating a single-expense 

item within the context of a general rate case.”  Citizens Utility Board v. Illinois 

Commerce Commission, 166 Ill.2d 111, 137-138 (1995).  The Court further held that “a 

rider mechanism facilitates direct recovery of a particular cost, without direct impact on 

the utility’s rate of return.”  Id. at 138.  While the Court stated that “(t)he rule does not 

circumscribe the Commission’s ability to approve direct recovery of unique costs through 

a rider when circumstances warrant such treatment” (Id. at 138), it also specified what 

those “circumstances” are.  The Court affirmed the criteria for rider treatment first 

established in the case of City of Chicago v. Illinois Commerce Comm’n, 13 Ill.2d 607, 

614 (1958), and re-affirmed in A. Finkl & Sons v. Illinois Commerce Comm’n, 250 

Ill.App.3d 317 (First Dist. 1993), noting that a rider mechanism is effective and 

appropriate for cost recovery when a utility is faced with unexpected, volatile or 

fluctuating expenses.  Citizens Utility Board, 166 Ill.2d at 138.  The Finkl court made 

clear, however, and the Citizens Utility Board court affirmed that the Commission must 

determine whether the proposed rates are just and reasonable and do so within the 

regulatory parameters which prohibit retroactive and single issue ratemaking.  Finkl, 250 
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Ill.App.3d at 326;  Business and Professional People for the Public Interest v. Illinois 

Commerce Comm’n, 146 Ill.2d 175, 195, 585 N.E. 2d 1032 (1991) (“BPI II”).  Nothing 

about Rider SMP expenses would be unexpected, volatile or fluctuating, as the Company 

admits SMP expenditures are entirely within its discretion to propose. 

Other Illinois Appellate Court cases since the Citizens Utility Board ruling that 

have upheld recovery of certain expenses involved either the recovery of unexpected 

volatile or fluctuating expenses, pursuant to the Finkl criteria, or direct recovery of a 

particular cost without direct impact on the utility’s rate of return.  City of Chicago, 281 

Ill.App.3d 617, 628-629 (1st Dist. 1996).  Rider SMP’s recovery of yet-to-be-determined 

capital investment financing costs for plant additions that the Company admits are not 

necessary for the provision of safe, reliable, efficient distribution service satisfies none of 

these criteria articulated by Illinois courts. 

 Moreover, the Company can point to no Commission order that expands the 

definition of utility service for which ratepayers can be charged.  No such order exists.  

As noted in the People’s Motion, the procedurally correct alternative is to grant summary 

judgment on the Rider SMP portion of the Company’s case and open a new docket that 

examines the concept of Smart Grid within the context of the provision of safe, reliable, 

efficient, least cost distribution service.  Only then can a determination be made as to 

whether ratepayers should be required to pay for projects that, in the Company’s words 

are “not necessary for the provision of safe, reliable, efficient distribution service.” 

 IV.  ComEd’s Assorted Citations to the Public Utilities Act And Its   
  Interpretation of the Least-Cost Provisions of the Act Are Irrelevant  
  To Any Claimed Legal Authority for Rider SMP Approval.  
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 ComEd cites to various sections of the Public Utilities Act in support of its 

claimed legal basis for Commission approval of Rider SMP.  ComEd Response at 4, 5. 

All of the citations are irrelevant to, and create no authority for, the proposed Rider SMP 

plant investment approval and rate recovery process. 

 ComEd cites Section 3-115 of the Act to suggest that utility “service” must be 

defined in its broadest and most inclusive sense… .”  ComEd Response at 4.  This 

section defines the word “service” as used in the Act.  In no way does it provide for any 

expanded definition for purposes of financing and other forms of cost recovery of plant 

investment.  A more relevant definition for purposes of this case can be found in Article 

XVI of the Act, which defines “Delivery services” as “those services provided by the 

electric utility that are necessary in order for the transmission and distribution systems to 

function so that retail customers located in the electric utility’s service area can receive 

electric power and energy from suppliers other than the electric utility, and shall include, 

without limitation, standard metering and billing services.”  220 ILCS 5/16-102 

(emphasis added).   

 The Company’s citation to Section 16-103(e) and 16-113(a) of the Act as implied 

authority to permit cost recovery under proposed Rider SMP are equally inapposite.  

First, Section 16-103(e), within the context of the legislative declarations of Article XVI 

and the General Assembly’s interest in the development of electric utility retail 

competition, simply prohibits the Commission from requiring a utility to offer services 

that are not required under Section 103, which spells out an electric utility’s service 

obligations.  Conspicuously absent from this Section of the Act is any requirement that 

ComEd begin offering Smart Grid technology and seek immediate ratepayer financing of 
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the projects.  Likewise, Section 16-113(a) of the Act simply provides a utility authority 

to declare a service competitive.  If the Commission deems a hearing on such a 

declaration is necessary, Section 16-113(a) provides specific findings the Commission 

must make before approving the change in designation.  Given the fact that no 

competitive petition is pending before the Commission in this docket, this citation to the 

Act suggests no grant of authority for approval of Rider SMP.  

 Finally, ComEd references Section 101A(b) of the Act to support its argument 

that the Act’s “least cost” provisions encourage investments that “enhance” the efficient 

operation of the electric delivery system.  This statutory reference, too, misses the mark.  

Nothing in this cited section, which references competition development in the electric 

supply side of the electric service equation, in no way provides for a new methodology 

to recover the return of and on plant investments that are not necessary for the provision 

of safe, reliable, efficient distribution service. 

 ComEd further attempts to delineate the People’s reference to the requirement 

that rates for utility service be “least cost” as support for Rider SMP.  ComEd Response 

at 5, 6.  ComEd cites to language in the case of Illinois Power Co. v. Illinois Commerce 

Commission, 111 Ill.2d 505, 512 (1986) as proof that “least-cost” simply means 

“reasonable cost”.  This holding, like the Company’s statutory citations, is inapposite.  In 

Illinois Power, the Illinois Supreme Court reviewed the Commission’s denial of a 

petition for merger of Illinois Power with Mount Carmel Public Utility Company.  In its 

review of the Commission’s interpretation of public convenience, the Court stated that 

“(t)he purpose of the Illinois Public Utilities Act is ‘to assure the provision of efficient 

and adequate utility service to the public at a reasonable cost.’ ”  Illinois Power, 111 
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Ill.2d at 508.  Here, the Court merely observed a reference to the just and reasonable 

requirement of Section 9-101 of the Act.  220 ILCS 5/9-101. The rate-making process 

under the Act, i.e., the fixing of ‘just and reasonable’ rates, involves a balancing of the 

investor and the consumer interests. Citizens Utility Board v. Illinois Commerce Comm’n, 

276 Ill.App.3d 730, 658 N.E.2d 1194 (1995); citing Camelot Utilities, Inc. v. Illinois 

Commerce Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 312 (1977).    The U.S. Supreme 

Court articulated a more specific view of this ratemaking precept in a couple of seminal 

cases that examined what constitutes a reasonable return within the context of just and 

reasonable rate setting.   See Bluefield Waterworks Improvement Co. v. Public Service 

Comm’n of West Virginia, 262 U.S. 679, 692-693 (1923), Federal Power Commission v. 

Hope Natural Gas Company, 320 U.S. 591, 603 (1941).  Illinois courts have adopted the 

Hope and Bluefield standards and applied them to the regulation of utilities in Illinois:  

“ ‘The rate making process under the act, i.e., the fixing of ‘just and reasonable’ rates[,] 

involves a balancing of the investor and the consumer interests.’ ” Illinois Bell Telephone 

Co. v. Illinois Commerce Comm'n (1953), 414 Ill. 275, 287, 111 N.E.2d 329, quoting 

Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 603, (1944).  Similarly, 

the Illinois Supreme court earlier established that a just and reasonable rate must be less 

than the value of the service to consumers. State Public Utilities Comm'n ex rel. City of 

Springfield v. Springfield Gas & Electric Co., 291 Ill. 209, 216, 125 N.E. 891 (1919). The 

appellate court elaborated on this pronouncement in Camelot Utilities, Inc. v. Illinois 

Commerce Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 312 (1977), wherein the Court 

declared that it is the ratepayers’ interest which must come first: 

“The Commission has the responsibility of balancing the right of the utility's 
investors to a fair rate of return against the right of the public that it pay no more 
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than the reasonable value of the utility's services. While the rates allowed can 
never be so low as to be confiscatory, within this outer boundary, if the rightful 
expectations of the investor are not compatible with those of the consuming 
public, it is the latter which must prevail.” 

 

Camelot Utilities, 51 Ill.App.3d at 10; Citizens Utility Board v. Illinois Commerce 

Comm’n, 276 Ill.App.3d 730, 658 N.E.2d 1194 (1995).  

 These cases all suggest a conservative approach to ratemaking that favors the 

interest of the ratepayer in achieving a “least cost” rate.  Rates that include charges for 

financing plant investment that a utility admits are not necessary for the provision of safe, 

reliable, efficient distribution service hardly fits within these ratemaking guidelines 

articulated by Illinois courts.  

 
 V.  There is No Issue of Fact Regarding the Benefits of Projects That  
  Have Been Withdrawn From Commission Consideration or Approval 
  in this Case. 
 
 Curiously, at pages 7-10 of its Response, ComEd continues to insist that there are 

material issues of fact in this case as to whether the once-proposed Rider SMP projects 

are beneficial to customers, thereby preventing any summary judgment ruling.  This 

position is contradicted by the statements of ComEd’s own witnesses.  In his surrebuttal 

testimony, for example, ComEd witness Paul Crumrine stated, unequivocally, that they 

are withdrawing from Commission consideration in this proceeding approval of any of 

the Rider SMP projects initially proposed in this case.  ComEd Ex. 43.0 at 4-5.  Likewise, 

ComEd Chief Operating Officer J. Barry Mitchell confirmed during cross-examination 

that the Company has withdrawn the project from Commission consideration.  Tr. 82-84.   

Accordingly, the issue of whether Advanced Metering Infrastructure or any of the other 
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proposed SMP projects offer benefits to customers that justify the additional expense is 

off the table.  No material issue of fact on Rider SMP remains.   

 As noted in the People’s Motion, as a matter of law, ComEd’s Rider SMP must be 

rejected.  However, the Commission certainly is free to revisit the issue of so-called 

Smart Grid investment in another docket to explore the re-definition of what constitutes 

basic, least cost electric delivery service within the context of ComEd’s proposed plant 

investments, and whether a rider is an appropriate cost recovery mechanism. Only then 

can the issue of whether ratepayers should be charged for the kinds of projects Rider 

SMP envisions or, indeed, whether Rider SMP is in fact needed, be addressed.  

 WHEREFORE, for the foregoing reasons, the People of the State of Illinois 

request that the Commission reject ComEd’s proposed Rider SMP as a matter of law. 

      Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS 
By Lisa Madigan 
Attorney General 
 
By: ___________________________ 
Karen L. Lusson,  
Senior Assistant Attorney General 
Public Utilities Division 
Illinois Attorney General's Office 
100 West Randolph Street, 11th Floor 
Chicago, Illinois 60601 
Telephone: (312) 814-1136 

      E-mail: klusson@atg.state.il.us 

Dated:  May 8, 2008   
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