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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
           

IN RE ENBRIDGE PIPELINES    ) 
(ILLINOIS) LLC,      ) 
        ) 
        ) 07-0446 
Petition pursuant to Section 8-503, 8-509,  ) 
15-101 and 15-401 of the Public Utilities Act  ) 
for a certificate by pipeline, and for entry of   ) 
an order authorizing and directing construction ) 
and operation of a petroleum pipeline and  ) 
requesting authority to exercise eminent domain ) 
 

 
MOTION TO STRIKE NORTH DAKOTA CORRESPONDENCE 

 
NOW COME the various Intervenors known as “Pliura Intervenors”, by and 

through their attorneys, The Law Offices of Thomas J. Pliura, M.D., J.D., P.C. and 

Livingston, Barger, Brandt & Schroeder, and hereby move the ICC to strike the April 17, 

2008 letter from John Hoeven, Governor of the State of North Dakota, and the April 22, 

2008 letter from Mark J. Makelky, director of the North Dakota Pipeline Authority, both 

directed to the Honorable Charles E. Box, Chairman of the Illinois Commerce 

Commission, and in support thereof states: 

1.  On or about April 17, 2008, a letter was signed by John Hoeven, the 

Governor of the State of North Dakota, on his letterhead, directed to the Honorable 

Charles E. Box, Chairman of the Illinois Commerce Commission, 160 N. LaSalle, Suite 

B-800, Chicago, IL  60601 regarding ICC Docket #07-0446, Enbridge Pipelines (Illinois) 

LLC Application for Certificate in Good Standing and other relief.  A copy of that 

correspondence is attached as Exhibit A. 
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2. On or about April 22, 2008, a letter signed by Mark J. Makelky, purportedly 

the director of the North Dakota Pipeline Authority, on Industrial Commission of North 

Dakota letterhead, was directed to the Honorable Charles E. Box, Chairman of the 

Illinois Commerce Commission, 160 N. LaSalle, Suite B-800, Chicago, IL  60601 

regarding ICC Docket #07-0446, Enbridge Pipelines (Illinois) LLC Application for 

Certificate in Good Standing and other relief.  A copy of that correspondence is attached 

as Exhibit B. 

3. These letters are irrelevant and immaterial, rife with hearsay.  There is no 

attempt made to verify any of the contents of the letters or the signatures thereon.   

4. 83 Illinois Administrative Code, §2000.610 Evidence, provides in pertinent 

part;   

a) In all proceedings subject to this Part irrelevant, immaterial or 
unduly repetitious evidence shall be excluded (5 ILCS 100/10-40). 

 
b) … In contested cases, in licensing proceedings, the Rules of 

Evidence and privilege applied in civil cases in the circuit courts of 
the State of Illinois shall be followed.  However, evidence not 
admissible under such rules may be admitted if it is a type 
commonly relied upon by reasonably prudent persons in the 
conduct of their affairs (5 ILCS 100/10-40). 

   
5. Pliura Intervenors hereby object to any consideration of or admission into 

evidence of Exhibits A and B as containing hearsay, irrelevant and immaterial 

statements. 

6. Hearsay evidence is testimony in court or written evidence, of a statement 

made out of court, such statement being offered as an assertion to show the truth of 

matters asserted therein, and thus resting for its value upon the credibility of the out-of-
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court asserter.  Cleary and Graham’s Handbook of Illinois Evidence, §801.1 (Eighth 

Edition, 2004).  

Clearly, Exhibits A and B fall within the definition of hearsay evidence.   

7. “Relevant evidence” means evidence having any tendency to make the 

existence of any fact that is of consequence to the determination of the action more 

probable or less probable than it would be without the evidence.  Cleary and Graham’s 

Handbook of Illinois Evidence, §401.1 (Eighth Edition, 2004); Federal Rule of Evidence, 

Rule 401, 65 F.R.D. 131, 142 (1975). 

The concept of relevancy expressed in Federal Rule 401 comports with Illinois 

decisions.  Cleary and Graham’s Handbook of Illinois Evidence, §401.1 (Eighth Edition, 

2004).   

8. Clearly, Exhibits A and B contain information which does not make the 

existence of any fact that is of consequence to the determination by this Court of the 

petition filed by Enbridge Pipelines (Illinois) LLC more probable or less probable.  In 

fact, nothing in Exhibits A or B addresses any of the issues before the Illinois 

Commerce Commission as nothing therein relates to the issue of “the benefit to the 

public” that Petitioner claims its pipeline will provide to the citizens of the State of Illinois. 

9. To the extent that these letters were secured by the Petitioner or its 

counsel, it violates §200.340 (83 ILL Administrative Code, Chapter III, §200.340), which 

reads in pertinent part: 

It is the policy of the Commission not to permit requests for 
information, depositions, or other discovery whose 
primary affect is harassment or which will delay the 
proceedings in a manner which prejudices any party or the 
Commission or which will disrupt the proceeding. (Emphasis 
Added.)   
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 Exhibits A and B to this motion are clear attempts to improperly prejudice these 

proceedings and have been sent to the Commissioner simply as a form of harassment 

on the part of Petitioner. 

 10. Further, neither the Governor of the State of North Dakota, the State of 

North Dakota, the Industrial Commission of North Dakota, or the North Dakota Pipeline 

Authority have any standing to interject hearsay into these proceedings.  No one from 

the State of North Dakota has an interest which will be affected by these proceedings.  

No one from North Dakota has filed a petition to intervene under §200.200 (83 ILL 

Administrative Code, Chapter 1, §200.200).   

 11. The attempts by certain individuals from the State of North Dakota to 

inappropriately and illegally interject  hearsay and irrelevant and immaterial information 

before this tribunal violates §200.25 a) and b) which provide: 

a) Integrity of the fact-finding process - - The principal goal of the 
hearing process is to assemble a complete factual record to serve 
as a basis for a correct and legally sustainable decision. 

 
b) Fairness - - Persons appearing in and affected by Commission 

proceedings must be treated fairly.  To this end, parties which do 
not act diligently and in good faith shall be treated in such a manner 
as to negate any disadvantage or prejudice experienced by other 
parties.   

 
 The only clear purpose of Exhibits A and B is to improperly affect the integrity of 

the fact-finding process and the ability of the Administrative Law Judge and by 

extension the ICC to assemble a complete factual record to serve as a basis for a 

correct and legally sustainable decision.  Exhibits A and B have been sent to Chairman 

Charles Box for the sole purpose of attempting to take unfair advantage and have been 

submitted in bad faith in violation of §200.25.   
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 12. 83 Illinois Administrative Code, Chp. 1, Section 200.710 c).  These 

correspondences from certain individuals from the State of North Dakota are clearly 

communication prohibited by Section 10-60 of the Illinois Administrative Procedure Act.   

 13. The ICC should not countenance any improper attempts by the Petitioner 

or its counsel to prejudice these proceedings by the improper submission of hearsay, 

irrelevant and immaterial documentation. 

FROM THE FOREGOING, Pliura Intervenors pray the Administrative Law Judge 

enter an Order striking any reference to or the admission into evidence of Exhibits A 

and B, correspondence purportedly from the Governor of the State of North Dakota and 

the Director of the North Dakota Pipeline Authority, enter an Order directing that 

Petitioner and counsel for Petitioner be prohibited from securing such irrelevant, 

immaterial and hearsay documentation for presentation to the ICC, in violation of the 

Illinois Administrative Code and for such other and further relief as the Administrative 

Law Judge deems appropriate. 

      Respectfully Submitted 

      s/PETER BRANDT________________ 
      Peter W. Brandt 
      Co-Counsel for Pliura Intervenors 

 
      Thomas J. Pliura 
      Co-Counsel for Pliura Interveners 
Peter W. Brandt 
Barbara G. Taft 
Livingston, Barger, Brandt 
& Schroeder 
115 W. Jefferson St. 
Bloomington, IL 61701 
Phone: (309) 828-5281 
Fax:  (309) 827-3432 
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PROOF OF SERVICE 
 

 The undersigned certifies that on this 6th day of May, 2008, he served a copy of the 

foregoing document upon counsel of record for the parties via electronic mail.   

 

s/ THOMAS J. PLIURA 
      Thomas J. Pliura, 
      Attorney for Pliura Intervenors 
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Thomas J. Pliura 
210 E. Center Street 
P.O. Box 130 
LeRoy, IL 61752 
(309) 962-2299 (Tel) 
(309) 962-4646 (Facsimile) 
e-mail: tom.pliura@zchart.com   
 


