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COMMONWEALTH EDISON COMPANY’S RESPONSE 
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       FOR SUMMARY JUDGMENT ON RIDER SMP        

Commonwealth Edison Company (“ComEd”) responds to the Motion of the Illinois 

Attorney General (“AG”) for Summary Judgment on Rider SMP (“Motion”) as follows. 

INTRODUCTION 

The Motion is meritless, procedurally and substantively.  It claims that investments to 

provide service to customers “beyond” the minimum legal requirements are, as a matter of law, 

excess “delivery capacity” that is not used and useful, and that a utility that invests added capital 

in providing better service to its customers cannot be operating at “least cost.”  Motion, ¶¶  2-4.  

It claims that important factual questions, such as how much customers benefit or whether the 

services meet other goals of the Public Utilities Act (“Act”) or public policy, need not even be 

considered.  In its view, providing better than minimum quality utility service is simply illegal, 

and the costs of providing that service are unrecoverable as a matter of law.   

Substantively, the Motion is contrary to law, contrary to Illinois Commerce Commission 

(“Commission”) policy, both longstanding and recent, and extremely ill advised.  No law 

prohibits tariffed services that exceed in quality the bare minimum, and investments supporting 

better services are not “excess capacity.”  Likewise, a utility making those investments prudently 

does not fail any “least-cost” test.  The law simply does not relegate Illinois citizens to nothing 

more than bare minimum service.  Indeed, the Commission has a long tradition of benefitting 
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customers by approving service initiatives that go beyond the minimum, including: energy 

efficiency and demand response programs, real-time pricing programs, reliability enhancements, 

provision of special facilities and services to meet non-standard customer needs, customer 

education programs, and enhanced customer service initiatives.   

Procedurally, the Motion is equally flawed.  Questions of fact, such as whether and how 

customers benefit from the system modernization projects (“SMPs”), comparison of the SMPs’ 

benefits and costs, and whether the SMP investments are prudent, remain to be resolved.  These 

questions were among those expressly identified by the Commission as key to the evaluation of 

modernization and improvement riders.  North Shore Gas Co., et al., Docket Nos. 07-0241/07-

0242 (consol.) (Order, Feb. 5, 2008) (“Peoples”), p. 162.  Yet the Motion would have the 

Commission disregard these issues.  The Motion also heavily relies on testimony that SMPs are 

not necessary to meet minimum service requirements.  Motion, ¶ 4.  The Motion erroneously 

interprets this testimony to mean that the SMPs are “excess,” like excess generating capacity that 

provides no used or useful service.  The testimony, in fact, means no such thing, but rather 

emphasizes the “usefulness” of the proposed SMPs.  In any event, the meaning of the testimony 

in question and the matters pertaining to it are factual issues that remain to be resolved during the 

course of the proceeding.   

LEGAL STANDARD 

To prevail on summary judgment, the AG must prove that no genuine issues of material 

fact regarding Rider SMP exist, and that it is therefore entitled to judgment as a matter of law.  

See Marguerite Forsythe v. Clark USA, Inc., 224 Ill. 2d 274, 280, 864 N.E.2d 227, 232 (2007); 

Barbara Jackson v. TLC Associates, Inc., 185 Ill. 2d 418, 423, 706 N.E.2d 460, 463 (1998); 

Bloom Township High School v. Illinois Comm. Comm’n, 309 Ill. App. 3d 163, 177, 722 N.E.2d 
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676, 687 (1st Dist. 1999).  Evidentiary material of record must be construed strictly against the 

movant, and liberally in favor of the opponent.  Forsythe, 224 Ill. 2d at 280, 864 N.E.2d at 232;  

Jackson,  185 Ill. 2d at 423-24, 706 N.E.2d at 463;  Bloom, 309 Ill. App. 3d at 177, 722 N.E.2d at 

687.  Where reasonable observers could draw divergent inferences from the undisputed material 

facts, or where a material fact is in dispute, summary judgment should be denied and the trier of 

fact should decide the issue.  Forsythe, 224 Ill. 2d at 280, 864 N.E.2d at 232; Jackson, 185 Ill. 2d 

at 424, 706 N.E.2d at 463.   

ARGUMENT 

The AG cannot meet its burden.  Its view of the law is wrong and its claims depend on 

disputed factual assertions regarding the usefulness and cost of proposed investments.  The 

Commission needs a full record to evaluate these issues.  The Motion should be denied. 

The Commission Has Clear Legal  
Authority to Approve SMPs 

The Act does not limit the Commission to approving only tariffs offering services that are 

mandated by law.  The AG can cite no provision of the Act, nor any precedent, that prevents the 

Commission from approving service improvements above bare minimum requirements, or 

additional utility services that benefit customers.  Rather, the Commission has expressly 

recognized in particular its authority to authorize system improvements.  Just a few months ago, 

the Commission affirmed that it “both supports and understands the need for system 

modernization” and that it recognizes “a need for the Commission to provide guidance to utilities 

on the information the Commission needs, at a minimum, to evaluate system modernization 

proposals, beyond Part 656 and Section 220.2 of the Act.”  Peoples at 161-62. 

Neither of the AG’s arguments for its “only-do-the-least” posture is tenable.  The AG 

first claims that investments “beyond” the minimum legal requirements constitute excess 
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“delivery capacity” that is not used and useful.  Motion, ¶¶ 2, 4.  This claim fundamentally 

misconstrues the nature of utility service.  The Act provides that “service” is to be “used in its 

broadest and most inclusive sense….”  220 ILCS 5/3-115.  It also distinguishes required services 

from other services, yet authorizes the Commission to approve both kinds of services.  See, e.g., 

220 ILCS 5/16-103(e) (“The Commission shall not require an electric utility to offer any tariffed 

service other than the services required by this Section, and shall not require an electric utility to 

offer any competitive service”); 220 ILCS 5/16-113(a) (Commission authority to declare a 

service competitive).  The AG’s position cannot be reconciled with this express authority. 

Nor does the AG’s conclusion follow even from its own claims.  Service improvements 

are not “excess capacity” like excess generating capacity.  Excess generating capacity is 

improper because it is excess, i.e., superfluous.  Service improvements, by contrast, are both 

used by and useful to customers.  Far from being superfluous, they are superior to minimum 

service.  Examples of such services are not scarce.  Several are noted above – such as voluntary 

energy efficiency, demand response, and reliability enhancement programs.  See, e.g., Rider 

EDA, ILL. C. C. 4, Original Sheet Nos. 669-672; Rider AC7, ILL. C. C. No. 4, 4th Revised Sheet 

No. 428 and 1st Revised Sheets Nos. 429-430.  Others include electronic bill payment, safety 

education programs, conservation riders, solar and renewable energy projects, optional data 

access, and metering and billing equipment services.  See, e.g., General Terms and Conditions, 

ILL. C. C. No. 4, 1st Revised Sheet No. 567; Rider RCA, ILL. C. C. No. 4, 2nd Revised Sheet No. 

467, Original Sheet No. 467.1.  The AG’s position not only is factually and legally wrong, but 

also would do great mischief.  Several beneficial utility services, along with their related used 

and useful assets, would no longer be approved.    
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The SMPs are similar to those service improvements.  They include demand response 

projects and projects that promote important state and national goals.  In fact, in the recent North 

Shore / Peoples Gas rate cases, the AG itself supported approval of an energy efficiency program 

that exceeded any legal requirements, a program the Commission approved.  Peoples at 174-79, 

183-84.  Similarly, ComEd’s advanced metering infrastructure (“AMI”) SMPs offer customers 

improved control over their energy use and enable a variety of new service options, as well as 

provide a foundational step toward a Smart Grid.  ComEd Ex. 16.0 (Corrected), pp. 7-8, 10; ComEd 

Ex. 23.0 (Corrected), pp. 24-25; ComEd Ex. 38.0, pp. 3-4.  Expanded distribution automation further 

enhances reliability.  ComEd Ex. 15.0, pp. 18-24; ComEd Ex. 21.0 (Corrected), pp. 89-90, 93-94, 99-

101, 103-104.  Under the AG’s standard, however, none of these programs could be provided to 

customers, ironically because they offer customers more than the bare minimum service.  

The AG’s second argument, that investing in any service beyond the minimum violates 

Section 8-401’s “least-cost” criterion, fares no better.  Motion, ¶¶ 3-4.  “Least-cost” does not 

mean the cheapest cost for the poorest quality service allowed.  Once the Commission approves a 

tariff, even a discretionary tariff that ComEd was not legally required to propose in the first 

place, that tariff defines part of ComEd’s service obligation, and Section 8-401 would call for 

that service to be provided at “least-cost,” not for it to be abandoned.  220 ILCS 5/8-401.  The 

“least-cost” provision of Section 8-401 is targeted at preventing overpayment, not service 

improvements.  Promoting investments that “enhance” the efficient operation of the system, far 

from being illegal, is expressly encouraged.  See, e.g., 220 ILCS 5/16-101A(b).   

This contextual understanding of “least-cost” is reflected in court decisions.  The Illinois 

Supreme Court has repeatedly recognized that the Act is intended “‘to assure the provision of 

efficient and adequate utility service to the public at a reasonable cost.’”  Illinois Power Co. v. 

Illinois Comm. Comm’n, 111 Ill. 2d 505, 512, 490 N.E.2d 1255, 1258 (1986) (emphasis added) 
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(quoting Local 777 v. Illinois Comm. Comm’n, 45 Ill. 2d 527, 535, 260 N.E.2d 225, 229 (1970)).  

Accord Commonwealth Edison Co. v. Illinois Commerce Comm’n, 181 Ill. App. 3d 1002, 1007-

08, 538 N.E.2d 213, 216 (2d Dist. 1989); Village of Hillside v. Illinois Comm. Comm’n, 111 Ill. 

App. 3d 25, 31, 443 N.E.2d 710, 715 (1st Dist. 1982).  Given the multiple appearances of the 

phrase “least-cost” in the Act (e.g., not only 220 ILCS 5/8-401, but also 220 ILCS 5/1-102 and 

8-406), the Supreme Court could have ascribed to it a meaning like the “lowest cost possible”; 

but it adopted the more realistic and flexible “reasonable cost.”     

The sections of Act governing tariff approval, including those the AG cites (Motion, 

¶¶ 1-3), reinforce this approach to “least-cost.”  For instance, Section 9-211 expressly permits a 

utility’s rate base to include not just the value of investment for bare minimum service, but “the 

value of such investment which is both prudently incurred and used and useful in providing 

service to public utility customers.”  220 ILCS 5/9-211.  Of course, if the Act were intended to 

limit rate base only to investments for bare minimum service for the least amount of money, the 

Legislature would not have used this phrasing.  The Legislature clearly recognized that certain 

investments, even if not needed for bare minimum service, are prudently acquired and used in 

rendering useful services to customers, and authorized the Commission to approve recovery of 

their costs.   

The AG also argues that SMP projects may not offer benefits to all customers.  Motion, 

¶ 9.  This argument, however, misses the point.  A claim that only certain classes benefit – even 

if it were true – only raises a rate design issue and is no basis for a motion for summary 

judgment.  The Commission has never held that a service that does not benefit all customers is, 

therefore, illegal, and such a finding would be plain error.   
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Determining Whether Rider SMP Projects Will Benefit Customers 
Raises Material Factual Issues, Thereby Preventing Summary Judgment 

Summary judgment is appropriate only where no genuine issue of material fact exists.  

E.g., Forsythe, 224 Ill. 2d at 280, 864 N.E.2d at 232.  That is not the case here.  To the extent 

that there are questions about the benefits and costs of SMP projects, they are entirely factual.  

Such questions involve material matters, such as the costs and benefits of SMP projects, and 

whether such projects will promote the public interest and other policy goals.  The Commission 

recently recognized the importance of these types of factual issues in Peoples, where it identified 

several kinds of information relevant to the assessment of a system modernization proposal: 

a detailed description and cost analysis of the proposed system 
modernization;  an identification and evaluation of the range of 
technology options considered and analysis and justification of the 
proposed technology approach; a detailed identification and 
description of the functionalities of the new system, related both to 
system operation as well as on the customer side of the meter, as 
well as an identification and justification of functionalities 
foregone; analysis of the benefits of the system modernization, 
both to system operation as well as to customers; these benefits 
should include reductions in system costs as well as an analysis of 
the range and benefits of potential new products and services for 
customers made possible by the system modernization; an analysis 
of regulatory mechanisms to allow companies to both recover their 
costs of system modernization as well as to flow reduced system 
costs back to customers; and an identification and analysis of legal 
or regulatory barriers to the implementation of system 
modernization proposals.  

Peoples at 162.  The Commission’s guidance focuses on factual showings, not a legal 

prohibition. 

ComEd’s evidence (which must be evaluated for this Motion most favorably to ComEd) 

shows that the SMPs will help modernize ComEd’s distribution system and provide significant 

benefits to customers, including improved energy efficiency and reliability, fewer outages, faster 
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service restoration, and reduced overall costs.  ComEd Ex. 21.0 (Corrected), p. 75.  The evidence 

shows that: 

•  “AMI provides real time monitoring of customer usage, captures interval energy data 

in 15 minute increments, can remotely disconnect/reconnect service, notifies the 

utility of power outages and restorations, and enables web-based delivery of usage 

information to market participants.”  ComEd Ex. 16.0 (Corrected), p. 7.  Benefits to 

customers include improved reliability from ComEd’s being alerted to customer 

outages without having to wait for a customer to call, and savings to customers from 

demand response programs available through AMI technology.  ComEd 16.0 

(Corrected), pp. 9-10.   

• ComEd’s distribution automation SMPs will improve reliability:  Automatic Switches 

and Reclosers will reduce interruption frequency; Automatic Line Reconfiguration 

will reduce customer interruptions, as well as facilitate quicker restoration; and 

Enhanced Line Isolating Control will improve safety and decrease risks of damage to 

customer equipment and property.  ComEd Ex. 21.0 (Corrected), pp. 89-94, 96-101.   

• The Ranger SCADA SMP will generate operational benefits and reduce outage 

occurrence and duration.  ComEd Ex. 21.0 (Corrected), pp. 101-06.   

ComEd believes it has submitted just the type of detailed evidence identifying benefits and other 

information that the Commission called for in Peoples.  Even if the AG disagrees, however, its 

disagreement merely highlights the existence of a dispute over evidence on which summary 

judgment is wholly inappropriate.   

The AG’s remaining arguments also fail.  The Motion cites testimony that SMP projects 

are not necessary to provide bare minimum services, implying that this testimony means that the 
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SMPs are excess or surplus, providing no used or useful service.  Motion, ¶¶ 4, 6, 11.  That 

implication is both wrong and a quintessential factual question.  ComEd’s evidence regarding the 

SMPs shows directly the opposite – that is, that the projects are in fact expected to provide useful 

service to customers. In any event, the meaning of this testimony in question and the matters 

pertaining to it are factual issues not subject to summary judgment.  Even if the AG put on 

evidence challenging the expected benefits of every SMP, summary judgment still would be 

inappropriate.  As noted above, the Illinois Supreme Court has made clear that where reasonable 

observers could draw divergent inferences from the undisputed material facts, or where a 

material fact is in dispute, summary judgment should be denied and the trier of fact should 

decide the issue.  Forsythe, 224 Ill. 2d at 280, 864 N.E.2d at 232; Jackson, 185 Ill. 2d at 424, 706 

N.E.2d at 463.   

The AG also complains about even modest rate impacts and ComEd’s updating of its cost 

estimates as more data has become available to it.  Motion, ¶¶ 7-8.  Aside from being unjustified, 

these complaints, too, have nothing to do with the AG’s summary judgment claim.  They raise 

inherently factual issues, and they would not be grounds for rejecting Rider SMP as a matter of 

law even if they were valid.   

Finally, the AG claims that tariff construction is a legal issue.  Motion, ¶ 5.  This is a red 

herring.  True or not, the Motion is not a based on a question of tariff construction.  There is no 

question of what Rider SMP means.  Rather, the Motion is based on an erroneous reading of the 

Act that would prevent the Commission from approving programs that can improve service to 

customers and promote other important public policies.  That reading should be rejected. 
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CONCLUSION 

WHEREFORE, for all of the reasons set forth above, Commonwealth Edison Company 

respectfully requests that the Commission deny the AG’s Motion for Summary Judgment. 

Dated:  April 30, 2008 
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COMMONWEALTH EDISON COMPANY 
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