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STATE OF ILLINOIS 
ILLINOI COMMERCE COMMISSION 

 

 
COMMONWEALTH EDISON COMPANY 

 
Petition to determine the applicability of Section 
16-125(e) liability to events caused by the 

August 23, 2007 storm front. 

) 

) 
) 
) 

) 

Docket No. 07-0491 

 

 
STAFF’S CROSS RESPONSE TO  

THE PEOPLE OF THE STATE OF ILLINOIS’ RESPONSE  

TO COMMONWEALTH EDISONS’ VERIFIED PETITION 

 
NOW COMES the Staff of the Illinois Commerce Commission ("Staff"), by and 

through its attorneys, and pursuant to the schedule adopted by the Administrative Law 

Judge (“ALJ”) on February 26, 2008, respectfully submits this Staff Cross Response to 

the People of the State of Illinois’ Response to Commonwealth Edison’s Verified 

Petition. 

Background 

 

 On April 15, 2008, the People of the State of Illinois, by and through the Illinois 

Attorney General, Lisa Madigan (the “AG”) responded to Commonwealth Edison 

Company’s (“ComEd”) Verified Petition by filing The People of the State of Illinois’ 

Response to Commonwealth Edison’s Verified Petition (“AG Response”) along with the 

Direct Testimony of Peter J. Lanzalotta (AG Ex. 1.0).1  Staff also filed a Response to 

Comed’s Petition (“Staff’s Response”) on April 15, 2008, along with the Direct 

Testimony of Ronald Linkenback (ICC Staff Ex. 1.0).  In its Response to the Verified 

Petition, Staff concluded, as explained in the Direct Testimony of Mr. Linkenback, that it 

                                                 
1
  The Village of Deerfield (“Deerfield”) also filed a document on April 15, 2008, entitled a “Motion to 

Dismiss.”  Because Deerfield seeks the dismissal of the ComEd Petition wi th prejudice, it is Staff’s 
understanding that replies  to Deerfield will take place on a parallel but different  schedule than the cross -

response to responses to the ComEd Verified Petition.   
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“does not oppose ComEd’s Weather Waiver Request” based on the prima facie 

showing made by ComEd (Staff Response, at 3-4; ICC Staff Ex. 1.0, at 3).   

Staff also recommended that this “proceeding be bi-furcated to address, if 

necessary, the testimony and arguments of any party opposed to the Weather Waiver 

Request.”  Staff Response, at 4.  Staff explained that its recommendation for bi-

furcation would be more efficient for all parties and the Commission, and  is also based 

upon the fact that Section 16-125(f) of the Illinois Public Utilities Act (“PUA” or “Act”) 

specifically provides that customers for whom a waiver has been requested must be 

excluded in determining whether liability applies under Section 16-125(e).  Staff 

Response, at 4-5. 

In light of Staff’s interpretation of Section 16-125, and in the interests of a more 

efficient use of both the parties’ and the Commission’s limited time and resources, Staff 

only briefly addressed ComEd’s Legal Liability Determination Request.  Staff Response, 

at 4-5.  Staff, nonetheless, concluded that ComEd’s Legal Liability Request to be, 

among other things, “contrary to the plain meaning of the language in Section 16-125(e) 

and reads requirements into Section 16-125(e) that do not exist.”  Staff Response, at 6-

8.2   

Staff Response to the AG 
 

 The AG provided the Commission with a well-reasoned statutory construction 

analysis of ComEd’s interpretation of Section 16-125(e).  The AG argues that ComEd’s 

                                                 
2
  Staff also concluded that ComEd’s Legal Liability Determination Request is deficient due to 

certain procedural issues and defects such as ComEd’s failure to specify basis for relief, certain due 

process concerns like failure to name necessary parties, and an improper or unstated request for a 
declaratory ruling.  As Staff explained in its Response to the Petition, these Staff arguments are not 
comprehensive and Staff has further arguments on ComEd’s Legal Liability Determination Request that 

Staff will provide the Commission if necessary. 
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suggestion that “liability is triggered only by a single continuous interruption” is contrary 

to the plain language of the Section 16-125(e) of the Act.  AG Response at 3-7.  The AG 

also argues that ComEd’s interpretation of Section 16-125(e) would produce absurd 

results such as “protecting only a very select group of ComEd customers.”  AG 

Response at 7-9.  In general, Staff agrees with the AG’s entire statutory construction 

analysis.  However, Staff continues to believe, as indicated above, that it would be 

efficient and consistent with the Act to first decide the Weather Waiver Request to 

determine if it is possible for liability under Section 16-125(e) to be triggered.   

Whether There Were Unpreventable Weather Conditions On August 23, 2007 

The AG also contends that the number of “customers who lost power is not due 

to weather conditions but to the condition of the overhead distribution facilities.”  AG 

Response at 13-17.  Specifically, the AG argues that older overhead distribution 

systems, particularly cross-arms, suffer more storm damage than newer systems and 

that ComEd’s overhead distribution system is not new.  Id. at 15-17.  However, the AG 

provided no evidence indicating that ComEd had failed to properly maintain its 

distribution system involved in the interruptions.  Consequently, as testified to by Staff 

witness Mr. Linkenback, Staff continues to find that ComEd has made a showing that 

the customer interruptions identified in its Verified Petition were the result of 

unpreventable damage due to weather events or conditions and has no basis to oppose 

ComEd’s Weather Waiver Request.  ICC Staff Ex. 2.0, at 1.  
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I. Conclusion 

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that this matter proceed on a bifurcated basis as set forth in its Response to 

the Verified Petition.  In the alternative, ComEd’s Legal Liability Determination Request 

should be denied.  Staff has no objection, at this point in time, to the Commission 

granting ComEd a Section 16-125(e)(1) weather waiver consistent with the positions 

articulated above and in ICC Staff Exhibits 1.0 and 2.0 (Direct and Cross-Response 

Testimony of Ron Linkenback). 

 

       Respectfully submitted, 
 

 
 
       /s/________________________ 
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