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The People of the State of Illinois (“the People”), by and through the Illinois 

Attorney General, Lisa Madigan, hereby file their response to the intervenors in this 

proceeding, pursuant to the ruling of the Administrative Law Judge in the instant docket 

on February 26, 2008.  The People respond to the Illinois Commerce Commission 

(“Commission” or “ICC”) Staff and the Village of Deerfield.   

On April 15, 2008, Staff filed a Response to ComEd‟s Verified Petition, along 

with Exhibit 1.0 (“Staff‟s Response”).  The Village of Deerfield filed a Verified Motion 

to Dismiss Commonwealth Edison Company‟s (“ComEd” or “Company”) Verified 

Petition (“Deerfield‟s Motion”) and the People filed a Response to Commonwealth 

Edison‟s Verified Petition (“People‟s Response”). 

There are two issues involved in this proceeding: (i) the Company‟s flawed 

interpretation of Section 16-125(e), which would require the Commission to find liability 

only when a single interruption causes an outage to more than 30,000 customers and (ii) 

ComEd‟s attempts to categorize the outages as the result of “unpreventable” weather 

damage.  ICC Staff calls the portion of ComEd‟s Verified Petition dealing with the 

interpretation of Section 16-125(e) “ComEd‟s Legal Liability Request”, and the portion 
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that requests a determination that the outages were due to the weather “ComEd‟s Weather 

Waiver Request”, which the People will use in this response. 

Both ICC Staff and the Village of Deerfield oppose ComEd‟s legal interpretation 

of Section 16-125(e) of the Public Utilities Act and sought to dismiss those counts.  220 

ILCS 5/16-125(e).    ICC Staff Response, pp. 2-3. ICC Staff Exhibit 1.0 is testimony 

stating that the power interruptions were due to weather events.  The People support the 

Village of Deerfield‟s Motion and the parts of the ICC Staff‟s Response that oppose 

ComEd‟s Legal Liability Determination Request.  The People do not support the ICC 

Staff‟s analysis and conclusions regarding ComEd‟s Weather Waiver Request. 

I. Uncontested Issues Between Intervenors 

 

A. Village of Deerfield 

 

The AG concurs with all of the arguments in Deerfield‟s Motion.  Most of 

Deerfield‟s arguments were also raised by the People in the People‟s Response.  Section I 

argues that the Company‟s interpretation of Section 16-125 (e) is contrary to the plain 

language, while Section II argues that ComEd has not proven that all of the power 

interruptions were the result of unpreventable damage due to weather events or 

conditions, which is a prerequisite for a waiver pursuant to Section 16-125(e)(1).  The 

People concur in these arguments. 

Section I of Deerfield‟s Motion requests that the Commission dismiss ComEd‟s 

petition because the Company‟s interpretation of Section 16-125 (e) is contrary to the 

plain language of the statute and renders the statute meaningless.  Deerfield‟s Motion, pp. 

4-5.  This argument was raised in the People‟s Response.  People‟s Response, pp. 2-6.  

Deerfield‟s Motion states, as does the People‟s Response, that ComEd‟s interpretation of 
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Section 16-125(e) is contrary to the plain language of the statute and reads requirements 

into the law that are not there.  Deerfield‟s Motion, pp. 3-5; People‟s Motion, pp. 3-7.   

Deerfield also raises the fact that ComEd‟s interpretation of Section 16-125(e) 

would “render the statute meaningless”, which was also raised by the People.  Deerfield‟s 

Motion, p. 4; People‟s Motion, p. 8.   

It is obvious that ComEd‟s interpretation of the statute would render it 

meaningless and contrary to the intent of the legislature.  Courts presume that when the 

legislature enacts a law, it does not intend to produce absurd, inconvenient or unjust 

results.  Vine Street Clinic v. HealthLink, Inc., 222 Ill. 2d 276, 282 (2006).  ComEd 

argues that it is liable under Section 16-125(e) only if a single interruption causes an 

outage to more than 30,000 customers.  Deerfield argues that under ComEd‟s theory, the 

Company “would have no liability if the interruption involved two different pieces of 

equipment, or if the interruption didn‟t start and end at the same time.”  Deerfield‟s 

Motion, p.4.  ComEd objected to a data request submitted by the People seeking the 

number of components that affect 30,000 in the areas affected by the August 23, 2007 

storm front because to “count these components . . . would be both unreasonably 

burdensome and that the request is not reasonably calculated to result in admissible 

evidence.”  AG Exhibit 1.05.  If ComEd cannot determine exactly what pieces of 

equipment affect 30,000 or more customers, how can the Commission ever find ComEd 

liable pursuant to Section 16-125(e)?  It is clear that if ComEd‟s interpretation were 

adopted by the Commission, the statute would be rendered meaningless or, in the best 

case scenario, would provide absurd results. 
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Section II of Deerfield‟s Motion seeks to dismiss ComEd‟s Petition because 

ComEd has not met its burden of proof that all of the power interruptions were the result 

of unpreventable damage due to weather events or conditions.  This argument was also 

raised by the People.  People‟s Motion, pp 13-17, Exhibits 1.0-1.4.  The People filed the 

testimony of Peter Lanzalotta who explained that the outages are not independent events 

but are, in fact, strongly interrelated as to both cause and effect.  Mr. Lanzalotta also 

stated that the loss of power to the high number of customers was not due to weather 

conditions but to the condition of the overhead distribution facilities.  AG Exhibit 1.0, 

AG Exhibit 1.3.   

The Village of Deerfield also states that the information provided by ComEd is 

“devoid of any showing that any outage caused by the August 23, 2007 Storm was a 

result of unpreventable damage due to weather events or conditions.”  Deerfield‟s 

Motion, p. 6. (Emphasis in original).  The People agree.  ComEd has submitted data 

showing that outages occurred and that there was inclement weather activity during the 

same time but has not offered a scintilla of evidence to establish that the outages were 

due to unpreventable damage from the weather events or conditions, or that they were the 

direct and proximate cause of the weather activity.  As the Village of Deerfield correctly 

points out, when Staff asked ComEd “why the Commission should find that the weather 

conditions were the cause of the interruption, ComEd merely made the following one-line 

statement: „These extreme weather events described above were the physical and 

immediate cause of the interruptions.‟”  Deerfield‟s Motion, p. 6 (citing ComEd‟s 

Response to Commission Staff Questions 1-8 Dated October 9, 2007, pg.7).  
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The Commission should therefore reject ComEd‟s Legal Liability Determination 

Request, investigate the cause of the outages and hold ComEd to its burden of proof to 

establish that the August outages were due to unpreventable damage due to weather 

events or conditions.   

B. ICC Staff 

 

The AG agrees with and strongly supports the ICC Staff‟s argument and findings 

regarding ComEd‟s Legal Liability Determination Request.  The ICC Staff raises several 

reasons why the Commission should reject ComEd‟s Legal Liability Determination 

Request.  ICC Staff holds that “ComEd‟s position is contrary to the plain meaning of the 

language in Section 16-125(e) and reads requirements into Section 16-125(e) that do not 

exist.”  ICC Staff Response, p. 6.  This argument was also raised by the Village of 

Deerfield and the People and is addressed above.  Additionally, ICC Staff states that there 

are potential power interruptions for which it would be “impossible to have an 

interruption affecting more than 30,000 customers” if you count the number of customers 

subjected to an interruption based on the particular piece of equipment of distribution 

system component causing the interruption.  ICC Staff Exhibit 1.0, pp. 15-16. 

Staff, in urging the Commission to dismiss ComEd‟s Legal Liability 

Determination Request, also raises arguments that were not raised by the People.  The 

People strongly support these arguments.  Specifically, Staff argues that ComEd failed to 

state a basis for relief, violated due process protections by not naming necessary parties, 

and improperly requested a declaratory judgment.  ICC Staff Response, pp. 8-11. 

ComEd has not adequately provided a basis for relief.  There is nothing in 

ComEd‟s Verified Petition or other filings in this docket that cites the authority, either in 
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statute or administrative rule, on which ComEd can rely to request the Commission to 

rule that the requirements for Section 16-125(e) liability must be met for each specific 

equipment based outage.  If ComEd is seeking a declaratory ruling by the Commission, it 

has not stated so.  Even if ComEd wanted a declaratory judgment, it cannot seek one 

because the Commission Rules of Practice regarding declaratory judgments, which are 

promulgated pursuant to the Illinois Administrative Procedure Act (5 ILCS 100/5-150) 

and are applicable pursuant to Section 10-101 of the Public Utilities Act (220 ILCS 5/10-

101), only allow a party to seek a declaratory ruling seeking (i) whether a law or rule 

applies to the party seeking the ruling or (ii) whether that party‟s compliance with a 

federal rule will be accepted as compliance with a Commission rule.  83 Ill. Adm. Code 

200.220.  These criteria do not involve the case at hand.   

First, it is clear that the Section 16-125(e) applies to ComEd from the language of 

the statute.  ComEd is not seeking a determination as to whether or not Section 16-125(e) 

is applicable to the Company, but is seeking a determination as to how the number of 

affected customers should be counted.  Second, this case does not involve a federal rule.  

Thus, the Commission‟s rules do not allow for a declaratory ruling in this proceeding.  To 

do so would violate the ruling in Harrisonville Telephone Company v. Illinois Commerce 

Commission, where the court found that the Commission has no authority to render 

declaratory rulings without adoption of a rule in compliance with the appropriate 

rulemaking procedures.  176 Ill. App. 3d 389, 393 (5
th

 Dist. 1988). 

By granting the Legal Liability Determination Request, the Commission might 

also intrude on the rights of hundreds of thousands of individual ComEd customers who 

are not parties to this proceeding and who do not know that their rights are being 
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adjudicated.  ICC Staff Response, p. 9.  The People agree with Staff that those customers 

may be necessary parties to this proceeding before a determination can be made affecting 

their rights.  This is significant in light of the fact that customer outages are becoming 

ever increasing in ComEd‟s territory, which is evident by the fact that ComEd filed a 

similar waiver request in ICC Docket No. 08-0044 (seeking waiver of liability due to 

outages caused by wind) and that the Village of Deerfield has filed a lawsuit in Lake 

County Circuit Court (08 L 317) due to the increased outages.    

II. Contested Issues Between Intervenors 

The only contested issue between intervenors concerns Staff‟s findings regarding 

ComEd‟s Weather Waiver Request.  Staff‟s Response and ICC Staff Exhibit 1.0 rely on 

information that ComEd has submitted in this case.  While the information shows that 

there was inclement weather and that there were outages during the same period, nothing 

establishes that the outages were caused by unpreventable damage due to weather events 

or conditions.  ICC Exhibit 1.0 relied on information filed by ComEd on November 27, 

2007 regarding “the design, construction, and maintenance of its electric delivery system, 

the specific weather events that occurred on August 23
rd

 and 24
th

, the number and causes 

of the service interruptions, and other factors involving and affecting system operation 

and ComEd‟s restoration of service to its interrupted customers.”  ICC Staff Exhibit 1.0, 

p 7.   

Even assuming that all of the information submitted by ComEd is true, none of it 

establishes that the outages were the result of unpreventable weather related damage.  

ICC Staff Exhibit 1.0 states that “weather conditions exceeded reasonable design 

standards for distribution facilities during the storms”, but goes on to say that “it is 
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reasonable for the Commission to expect ComEd to build its system to withstand the 

ordinary and expected weather in its service territory.”  Id. at 9.  The People submitted 

data obtained from ComEd showing that its distribution system is aging.  AG Exhibit 1.0; 

AG Exhibit 1.05.  Staff ICC Exhibit 1.0 supports this view, stating that the “severity and 

number of the weather related outages will depend, to some extent, on how well the 

utility is maintaining its electrical distribution system and if the distribution system has 

been properly designed and constructed.”  Staff ICC Exhibit 1.0, p. 17.   

The evidence presented by ComEd, the party with the burden of proof in this 

proceeding, does not establish that the outages were caused by unpreventable weather 

events.  The Company only submits conclusory statements to claim that the outages were 

caused by the weather and does not address whether or not the outages were caused by 

unpreventable damage due to weather events or conditions.  The Commission should 

therefore reject Staff‟s argument regarding ComEd‟s Weather Waiver Request. 
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Conclusion 

 

 For all of the reasons stated above, the People of the State of Illinois respectfully 

request that ComEd‟s Verified Petition be denied in its entirety.  ComEd has not 

established any reasonable basis in law or in fact as to why the Commission should adopt 

its Legal Liability Determination Request and its interpretation of Section 16-125(e) runs 

contrary to well established canons of statutory interpretation.  Additionally, ComEd‟s 

Weather Waiver Request should be dismissed because ComEd has not offered a scintilla 

of evidence showing that the outages caused by the August storms were unpreventable. 

 

Respectfully submitted, 

The People of the State of Illinois 

by LISA MADIGAN, Attorney General 

 

   _____/s/________________________ 

Elias D. Mossos 

Assistant Attorney General 

 

Janice Dale 

Assistant Attorney General 

 

Illinois Attorney General's Office 

100 West Randolph Street, 11th Fl. 

Chicago, Illinois 60601  

Telephone: (312) 814-7203 

      E-mail: emossos@atg.state.il.us 

Dated:  April 29, 2008     jdale@atg.state.il.us  
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