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COMMONWEALTH EDISON COMPANY’S MOTION  
TO SET SCHEDULE 

 
Commonwealth Edison Company (“ComEd”), by its attorneys, respectfully moves the 

Administrative Law Judges (“ALJs”), pursuant to 220 ILCS 5/9-201 and 83 Ill. Adm. Code 

§ 285.140, to set a schedule for responses and replies to the Motion for Summary Judgment 

(“Motion”) filed by the People of the State of Illinois (“AG”) on April 15, 2008.  In support of its 

Motion to Set Schedule, ComEd states as follows: 

1. On October 17, 2007, ComEd filed revised tariff sheets proposing a general increase 

in electric rates.  The Commission initiated this proceeding, Docket No. 07-0566, by suspending 

those tariffs on November 28, 2007, nearly five months ago.   

2. In a Notice of Administrative Law Judges’ Ruling filed on April 14, 2008, the ALJs 

set forth an abbreviated schedule (“Abbreviated Schedule”) of dates for the filing of “pre-trial” 

motions as discussed and agreed upon by Staff and the Intervenors at a status hearing held on 

December 12, 2007.  The Abbreviated Schedule provides, in part, that pre-trial motions 

applicable to all testimony except ComEd surrebuttal testimony are due on April 15, 2008; 

responses on April 18, 2008; and replies on April 23, 2008.    



 2

3. On April 15, 2008, the AG filed its Motion which seeks no action with respect to any 

particular testimony, exhibit, or witness, but rather asks for a dispositive ruling on the merits 

with respect to ComEd’s request for approval of Rider SMP.   

4. ComEd believes that a dispositive motion for summary judgment is not the type of 

pre-trial motion contemplated by the Abbreviated Schedule.  Typically, pre-trial motions filed 

pursuant to such a schedule immediately prior to an evidentiary hearing seek to strike portions of 

testimony, limit the purpose for which testimony or an exhibit can be used at hearing, or resolve 

lingering discovery issues that must be ruled on prior to evidentiary hearings.  

5. The AG’s Motion is a dispositive motion seeking a determination as a matter of law 

on the ultimate merits of a filed tariff.1  It is certainly not the type of motion, in ComEd’s view, 

contemplated by the Abbreviated Schedule.  Nor is it a motion directed to the conduct of the 

hearing.  Indeed, the AG Motion is premature since full and complete consideration of the 

Motion should include surrebuttal testimony which has not even been filed.  It can hardly be 

concluded that no factual dispute exists before the testimony is submitted.  Indeed, it is better 

Commission practice for a late-filed summary judgment motion based on testimony to be taken 

with the case.  Moreover, because it is a dispositive motion which would require Commission 

action, the process of briefing, issuing a proposed order, and securing Commission action could 

not practically occur prior to the hearings set to begin on April 28, 2008.2   

                                                 
1 To be clear, ComEd believes the AG’s Motion to be utterly without merit.  However, this Motion to Set 

Schedule does not rely on that fact.  Even if the AG’s Motion had some merit, an appropriate briefing schedule 
should be set.   

2 The Commission rules distinguish between a motion that an ALJ is empowered to decide by an ALJ’s 
ruling and motions that result in the “final disposition” of a matter.  See 83 Ill. Admin. Code § 200.500(d).  The 
AG’s Motion would result in the final disposition a particular filed tariff, not all of the tariffs filed.  ComEd believes 
that the better reading of the rule is that Commission action should be required to finally grant a motion for 
summary judgment motion that seeks to completely terminate the Commission investigation of this tariff.  
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6.  Finally, ComEd notes that its surrebuttal testimony is due Monday, April 21.  It is 

unfairly prejudicial to require ComEd to respond to this motion during the necessarily 

abbreviated period that it has to prepare surrebuttal testimony.  By contrast, the AG’s Motion is 

not an emergency motion, could have been filed earlier in the case, and, as noted above, should 

not and cannot practically affect the conduct of the hearing.  

7. For each of these reasons, a schedule can and should be set with respect to the Motion 

and the Motion taken with the case, thereby allowing all parties more time to prepare their 

respective responses and replies.  ComEd respectfully requests that the following schedule be set 

in place with respect to the AG’s Motion: 

Responses – April 29, 2008 

Replies – May 6, 2008 
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 WHEREFORE, for all of the reasons that are set forth above, Commonwealth Edison 

Company respectfully moves the Administrative Law Judges for entry of a schedule with respect 

to the AG’s Motion for Summary Judgment filed on April 15, 2008. 

Dated:  April 17, 2008 
 

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 

By: __________________________________
One of its Attorneys 
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