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NOW COMES the Staff of the Illinois Commerce Commission ("Staff"), by and 

through its attorneys, and pursuant to the schedule adopted by the Administrative Law 

Judge (“ALJ”) on February 26, 2008, respectfully submits this Response to the Verified 

Petition filed by Commonwealth Edison Company (“ComEd”) on September 21, 2007. 

I. PROCEDURAL BACKGROUND 

On September 21, 2007, Commonwealth Edison Company (“ComEd”) filed a 

Verified Petition (“Petition”) that it captioned as a “Petition to determine the applicability 

of Section 16-125(e) liability to events caused by the August 23, 2007 storm front.”  

Petition, p. 1.  Mr. Carl Segneri, Vice President, ComEd Quality Services, verified the 

Petition on behalf of ComEd.  The People of the State of Illinois. by Lisa Madigan. 

Attorney General of the State of Illinois (the “AG”), filed a Petition to Intervene that was 

granted by the ALJ on October 9, 2007.  Tr. at 5.  In addition, the Village of Deerfield 

(“Deerfield”) filed an Appearance on November 15, 2007. 

At the status hearing held October 9, 2007, ComEd agreed to file supplemental 

verified information in response to Staff questions on or before November 27, 2007.  Tr. 

at 4-5.  On November 27, 2007, ComEd filed Supplemental Data that responded to 
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specific questions posed by Staff, which data was verified by Mr. Carl Segneri, Vice 

President, ComEd Quality Services (the “Supplemental Filing”),   

At the status hearing held February 26, 2008, pursuant to the agreement of all 

parties, the ALJ decided that notice of this proceeding would be provided to all 

municipalities in ComEd’s service territory.  Tr. at 11.  The March 6, 2008, Notice of 

Continuance of Hearing indicates that “Notice is also given that Commonwealth Edison 

Company has filed a Petition to determine the applicability of Section 16-125(e) of the 

Public Utilities Act liability to events caused by the August 23, 2007 storm front,” and 

further indicates that it was served upon the municipalities served by ComEd.  The 

following schedule was also adopted by the ALJ on February 26, 2008, per the 

agreement of the parties:  responses to the Petition due April 15, 2008; cross responses 

by all parties due April 29, 2008, and ComEd reply to responses due by May 20, 2008.  

Tr. at 11-12.  No particular form of response was mandated or prohibited (i.e., a 

response could take the form of testimony or legal argument or both testimony and legal 

argument).  See e.g., Tr. at 12-13.  

II. SUMMARY OF PETITION AND REQUEST FOR ALTERNATIVE RELIEF 

ComEd’s Petition indicates that on August 23, 2007, a strong storm front rolled 

through its service territory in northern Illinois.  Petition, p. 1.  The Petition further 

asserts that the storm front caused significant damage to its distribution facilities, 

resulting in more than 639,000 ComEd customers experiencing power interruptions of 

various durations beginning August 23, 2007, and ending August 29, 2007.   

The Petition seeks two distinct remedies or forms of relief.  First, the Petition 

seeks “a determination that none of the interruptions resulting from the August 23 
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weather damage subjected more than 30,000 ComEd customers to a continuous power 

interruption of four hours or more.”  Petition, p. 2.  This request for relief will be referred 

to in this Response as the “Legal Liability Determination Request.”  In the alternative, 

ComEd “requests that the Commission grant it a waiver of liability under Section 16-

125(e)(1) as these interruptions were the result of ‘[u]npreventable damage due to 

weather events or conditions.’”  Id.  This request for relief will be referred to in this 

Response as the “Weather Waiver Request.”   

Section 16-125(e) imposes liability for actual damages resulting for certain power 

interruptions and provides, in relevant part, as follows: 

 In the event that more than 30,000 customers of an electric utility 
are subjected to a continuous power interruption of 4 hours or more that 
results in the transmission of power at less than 50% of the standard 
voltage, or that results in the total loss of power transmission, the utility 
shall be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power 
interruption. The utility shall also reimburse the affected municipality, 
county, or other unit of local government in which the power interruption 
has taken place for all emergency and contingency expenses incurred by 
the unit of local government as a result of the interruption. 

220 ILCS 5/16-125(e).  Pursuant to Section 16-125(e)(1), the Commission may grant a 

waiver of the requirements of Section 16-125(e) if “the utility can show that the power 

interruption was a result of …[u]npreventable damage due to weather events or 

conditions.”  220 ILCS 5/16-125(e). 

III. SUMMARY OF STAFF’S POSITION 

 In addition to this Response, Staff is also filing the Direct Testimony of Ronald 

Linkenback, ICC Staff Exhibit 1.0.  Mr. Linkenback’s direct testimony explains that the 

information provided by ComEd in its Petition and Supplemental Filing supports its 
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assertion that the interruptions occurring August 23-29, 2007, were the result of 

unpreventable damage due to weather events or conditions, and that -- subject to 

reviewing other parties filings -- Staff does not oppose ComEd’s Weather Waiver 

Request.  Thus, Staff believes that ComEd has established a prima facie case with 

respect to its Weather Waiver Request.  On the other hand, Staff does not support 

ComEd’s Legal Liability Determination Request.  As described in more detail below, 

Staff (i) disagrees with many of the legal conclusions and assertions upon which 

ComEd’s Legal Liability Determination Request appears to be based and (ii) finds that 

ComEd’s request is deficient due to several procedural issues and defects.   

 If the Commission grants ComEd’s request for a Weather Waiver Request, the 

issues raised and relief sought by the Legal Liability Determination Request will become 

moot.  Accordingly, Staff recommends that this proceeding be bifurcated to address, if 

necessary, the testimony and arguments of any party opposed to the Weather Waiver 

Request.  If the Commission grants ComEd’s Weather Waiver Request, ComEd could 

and should withdraw or dismiss its Legal Liability Determination Request without 

prejudice.  If the Commission denies ComEd’s Weather Waiver Request, then the 

parties could fully brief the Legal Liability Determination Request.  This approach not 

only supports a more efficient and productive use of the parties’ time and resources, but 

it is also consistent with Section 16-125(e).  Section 16-125(f) provides that “c]ustomers 

with respect to whom a waiver has been granted by the Commission pursuant to 

subparagraphs (1)-(4) of subsections (e) and (f) shall not count toward the 30,000 

customers required therein.”  220 ILCS 5/16-125(f) (emphasis added).  Thus, Section 
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16-125 requires a determination of any “waiver” request in order to determine if the 

liability provisions of Section 16-125 apply in the first place. 

 At this point in time, Staff does not know if other parties, the ALJ and/or the 

Commission will agree to proceed as described above.  Thus, Staff feels compelled to 

at least highlight the substantive and procedural issues with the Legal Liability 

Determination Request discussed above.  While Staff highlights these issues in this 

Response, this Response is not intended to be and should not be considered a full and 

complete statement of Staff’s positions and arguments.  As the party seeking relief, it is 

ComEd’s burden to initially support and state the basis for its requested relief.  Further, 

the efficiencies Staff desires to achieve by addressing the Weather Waiver Request first 

would not be realized if Staff fully addressed the issues associated with the Legal 

Liability Determination Request at this time. 

IV. Legal Liability Determination Request 

A. Introduction 

Before highlighting various issues with this request, Staff wants to briefly address 

a factual matters that it does not believe will be in dispute.  As indicated in the direct 

testimony of Mr. Linkenback, substantially more than 30,000 customers (peaking at 

228,916 at 11:00 PM on August 23) were subjected to a continuous power interruption1  

for 4 or more hours beginning at approximately 7:20 PM on August 23 and continuing 

until just prior to 2:00 PM on August 26, 2007.  Staff Exhibit 1.0, pp. 14-15.  While 

ComEd may be entitled to a waiver to the extent these interruptions are due to 

unpreventable weather related damage, the fact remains that more than 200,000 

                                            
1 ComEd asserts these interruptions constitute thousands of separate outages that must individually meet 
30,000 customer threshold under Section 16-125(e). 
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ComEd customers were simultaneously subjected to a continuous power interruption 

lasting well in excess of 4 hours during the August 23-29, 2007, time period.   

B. The Plan Meaning of Section 16-125(e) 

Regarding ComEd’s Legal Liability Determination Request, Staff disagrees with 

ComEd’s apparent position that the requirements for Section 16-125(e) liability must 

always be separately met with respect to each part or component of its distribution 

facilities that causes an interruption.  ComEd argues that “[n]ot one of the over 4,300 

interruptions affected more than 30,000 customers.”  Petition, p. 5.  ComEd contends 

that: 

It is only by aggregating discrete and independent interruptions – outages 
that affected different customers, in different areas of the system, caused 
by different damage to different equipment, which both started and ended 
at different times, and that were restored in separate ways – that more 
than 30,000 customers are affected. Such aggregation is inconsistent with 
the language of the Act. 

Id.  To the contrary, Staff submits that ComEd’s position is contrary to the plain meaning 

of the language in Section 16-125(e) and reads requirements into Section 16-125(e) 

that do not exist.   

Section 16-125(e) provides, in relevant part, that:  

In the event that more than 30,000 customers of an electric utility are 
subjected to a continuous power interruption of 4 hours or more that 
results in the transmission of power at less than 50% of the standard 
voltage, or that results in the total loss of power transmission, the utility 
shall be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power 
interruption. The utility shall also reimburse the affected municipality, 
county, or other unit of local government in which the power interruption 
has taken place for all emergency and contingency expenses incurred by 
the unit of local government as a result of the interruption. A waiver of the 
requirements of this subsection may be granted by the Commission in 
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instances in which the utility can show that the power interruption was a 
result of any one or more of the following causes: 
 
 (1) Unpreventable damage due to weather events or conditions.  
 

* * * 
 

220 ILCS 5/16-125(e)(emphasis added).   
 
Section 16-125(e) simply sets a numerical threshold focusing on the number of 

customers that are subjected to a continuous power interruption of 4 hours or more.  

The clear focus of Section 16-125(e) is on more than 30,000 customers being subjected 

to a four hour interruption, not on a single outage that happens to cause interruptions to 

more than 30,000 customers.  If the Legislature intended to limit Section 16-125(e) to an 

equipment based interruption count, it could have easily stated “in the event a single 

continuous power interruption affects more than 30,000 customers for 4 or more hours” 

instead of “In the event that more than 30,000 customers of an electric utility are 

subjected to a continuous power interruption of 4 hours or more.”   

 Illinois rules of statutory construction hold that when a statute is clear and 

unambiguous, the statute must be given its plain meaning:   

Where the language of the act is certain and unambiguous the only 
legitimate function of the courts is to enforce the law as enacted by the 
legislature. [Citations.] It is never proper for a court to depart from plain 
language by reading into a statute exceptions, limitations or conditions 
which conflict with the clearly expressed legislative intent. [Citations.]' 
Certain Taxpayers v. Sheahen (1970), 45 Ill. 2d 75, 84, 256 N.E.2d 758. 
Harvey Firemen's Ass'n v. City of Harvey, 75 Ill. 2d 358, 363, 27 Ill. Dec. 
339, 389 N.E.2d 151 (1979). 

Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (Ill. 1997).  The language of 

Section 16-125(e) is clear, and it must be given its plain meaning.   

Staff also notes that Section 16-125(f) requires the Commission to first determine 

whether any of the customers that suffered an outage are eligible for a waiver (in this 
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case, the unpreventable damage due to weather waiver) before it can determine 

whether 30,000 or more customers experience a continuous power interruption of 4 

hours or more.  Section 16-125(f) provides, in relevant part, that: 

Customers with respect to whom a waiver has been granted by the 
Commission pursuant to subparagraphs (1) – (4) of subsections (e) and (f) 
shall not count toward the 30,000 customers required therein. 

220 ILCS 5/16-125(f).  Contrary to the rules of statutory construction, ComEd’s 

interpretation of Section 16-125(e) renders this language meaningless.  See Sylvester 

v. Industrial Comm’n, 197 Ill. 2d 225, 232 (2001) (“We must construe the statute so that 

each word, clause, and sentence, if possible, is given a reasonable meaning and not 

rendered superfluous, avoiding an interpretation which would render any portion of the 

statute meaningless or void.”)(internal citations omitted).  That is, if Section 16-125(e) 

was meant to be limited to outages involving a distinct cause and distinct equipment, 

the applicability of one of the waiver grounds to that cause would end the inquiry as the 

exemption would apply to all customers in that group.  Section 16-125(f), on the other 

hand, specifically provides that ‘[c]ustomers with respect to whom a waiver has been 

granted by the Commission pursuant to subparagraphs (1) – (4) of subsection[ ] (e) … 

shall not count toward the 30,000 customers required therein.”  Id.  ComEd’s 

interpretation is incorrect, as further evidenced by the fact that this interpretation 

renders this language in Section 16-125(f) meaningless.   

C. Failure to Specify Basis for Relief 

 While it is clear that ComEd is requesting the Commission to rule that the 

requirements for Section 16-125(e) liability must be met for each specific equipment 

based outage, ComEd nowhere specifies the basis or authority upon which it requests 
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the Commission to make this ruling.  Section 16-125 itself does not provide for such a 

ruling, and Staff is unaware of any provision in the Public Utilities Act providing for the 

process and relief requested by ComEd.  Further, the Commission’s Rules of Practice 

specifically require that pleadings include a statement of the “statutory authority or rule 

and regulation upon which such relief is sought.”  83 Ill. Adm. Code §220.100(c).   

D. Due Process Concerns and Failure to Name Necessary Parties 

Staff is concerned that ComEd’s Legal Liability Determination Requests seeks to 

have the Commission determine the rights of hundreds of thousands of individual 

ComEd customers absent adequate notice to any of these individual’s that their rights 

are being adjudicated.  Such action if undertaken would appear to raise certain due 

process issues.  If ComEd seeks a determination that it has no liability to the hundreds 

of thousands of individual ComEd customers who were subjected to a continuous power 

interruption of 4 hours or more, Staff submits that those customers may be necessary 

parties to such a determination.  

E. Improper or Unstated Request for a Declaratory Judgment 

ComEd, in its Petition, asks the Commission “to determine that none of the 

service interruptions resulting from the August 23 weather system was an interruption 

for which ComEd can or should be liable under Section 16-125(e).”  Petition, at 1.  

Accordingly, it appears that ComEd may be seeking a declaratory ruling from the 

Commission determining ComEd liability under Section 16-125(e).  Commission rules 

provide an avenue for parties seeking a declaratory ruling (which ComEd has not 

complied with), but only under two limited circumstances not applicable here.   
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 The Commission’s authority to issue a declaratory ruling is derived from Section 

5-150 of the Illinois Administrative Procedure Act (“APA”), applicable pursuant to 

Section 10-101 of the Public Utilities Act.  See 5 ILCS 100/5-150; 220 ILCS 5/10-101.  

Section 5-150 of the APA provides that “[e]ach agency may in its discretion provide by 

rule for the filing and prompt disposition of petitions or requests for declaratory rulings . . 

. .”  5 ILCS 100/5-150(a).  In accordance with Section 5-150 of the APA, the 

Commission promulgated a rule to allow requests for declaratory rulings as Section 

200.220 of its Rules of Practice.  83 Ill. Adm. Code 200.220.  Section 200.220 of the 

Commission’s Rules of Practice limits the issues for which a party may seek a 

declaratory rulings as follows: 

 a) When requested by the affected person, the Commission may in its sole 
discretion issue a declaratory ruling with respect to: 

 1) the applicability of any statutory provision enforced by the 
Commission or of any Commission rule to the person(s) requesting a 
declaratory ruling; and 
 2) whether the person's compliance with a federal rule will be 
accepted as compliance with a similar Commission rule. 

83 Ill. Adm. Code 200.220.  Thus, a party may only seek declaratory ruling from the 

Commission with respect to (1) whether a law or rule applies to the party seeking the 

declaratory ruling, and (2) whether that party’s compliance with a federal rule will 

constitute compliance with a similar Commission rule.  ComEd’s request fits into neither 

of these allowable grounds for a declaratory ruling.  

First, Subsection (2) is clearly not relevant to this proceeding as ComEd is not 

arguing that its compliance with a federal statute should be accepted as compliance 

with a Commission rule.  Second, and more to the point, ComEd is not seeking a 

determination of whether Section 16-125(e) is applicable to ComEd.  ComEd correctly 
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presumes that Section 16-125(e) is applicable to it if more than 30, 000 of its customers 

were subjected to a continuous power outage of four or more hours.  Thus ComEd 

seeks a declaration from the Commission not on whether Section 16-125(e) is 

applicable to it, but rather on how to count the customers that experienced power 

interruptions from the August 23 storm to determine whether 30,000 or more of these 

customers experienced continuous power interruptions for four or more hours.  Section 

200.220 does not provide for such declaratory rulings. 

 It has long been settled that the Commission has no authority to issue 

declaratory ruling absent adoption of a rule consistent with the requirements set forth in 

Section 5-150 of the APA.  Harrisonville Telephone Company v. Illinois Commerce 

Commission, 176 Ill App. 3d 389, 393 (5th Dist. 1988) (“Barring the adoption of such a 

rule in compliance with appropriate rulemaking procedures, the Commission has no 

authority to render declaratory rulings.”)  Accordingly, ComEd’s request that the 

Commission determine its abstract liability inconsistent with Section 200.220 must be 

denied. 

Even if ComEd could seek a declaratory ruling, it has not followed the 

Commission’s Rules with respect to such relief.  This is significant, given that 

declaratory rulings are not binding and are not appealable.  5 ILCS 100/5-150(a); 83 Ill. 

Adm. Code 200.220(i).  If ComEd seeks a declaratory ruling, it should at a minimum be 

required to comply with the requirements set forth in Section 200.220.   
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V. CONCLUSION 

WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that this matter proceed on a bifurcated basis as set forth above.  In the 

alternative, ComEd’s Legal Liability Determination Request should be denied.  Staff has 

no objection, at this point in time, to the Commission granting ComEd a Section 16-

125(e)(1) weather waiver consistent with the positions articulated above and in ICC 

Staff Exhibit 1.0 (Direct Testimony of Ron Linkenback). 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 CARMEN L. FOSCO 

MICHAEL J. LANNON 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
cfosco@icc.illinois.gov 
mlannon@icc.illinois.gov 
 

 
April 15, 2008 

Counsel for the Staff of the  
Illinois Commerce Commission 
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