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 1 

Q1: Please state your name. 2 

 Carlisle Kelly.   3 

Q2. Are you the same individual who has previously filed testimony in this 4 

matter? 5 

Yes I am.  6 

Q3. Have you had the opportunity to review the Enbridge reply testimony of 7 

Charles Cicchetti, Dale Burgess, Douglas Aller, Joseph Batis, Peter Colwell, and 8 

Clifford Cook? 9 

Yes.  10 

Q4: Have the materials you reviewed changed your underlying opposition to 11 

Enbridge’s proposed application? 12 

No, I am still opposed to the proposal.  13 

Q5: Would you like to comment about and rebut the additional testimony 14 

submitted by Enbridge as pertains to the testimony of Charles Cicchetti, Dale 15 

Burgess, Douglas Aller, Joseph Batis, Peter Colwell, and Clifford Cook? 16 

Yes, I would. Very generally, I have reviewed their testimony and I find it non-17 

persuasive in most all respects. 18 

Responses to Charles Cicchetti testimony of Feb. 4, 2008 19 

Q6: In regards to the reply testimony of Charles Cicchetti, what do you have to 20 

say? 21 

First, I have a very basic and fundamental disagreement with his implication the 22 

project has any public benefit. I do not believe this project is being proposed for public 23 
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use in any way. Mr. Cicchetti’s testimony and analogies are based on skewed logic. He 24 

alleges the Texas Access Pipeline will allow Canadian upstream oil sand production to 25 

access an even bigger market. (Cicchetti Reply at Pg. 9). Accessing new markets is the 26 

desired goal of the Big Oil companies backing and funding the Southern Access 27 

Extension project and the Texas Access Pipeline. Mr. Cicchetti then makes the leap to 28 

allege this will benefit Illinois without explaining how or why. Clearly the Texas Access 29 

Pipeline will benefit Enbridge and the Big Oil companies who are able to access new 30 

markets. As the Canadian Association of Petroleum Producers (CAPP) indicated in a 31 

Federal Energy Regulatory Commission filing, (See attached Exhibit A), the oil 32 

companies will benefit and the refineries will benefit. The price of Canadian oil sands 33 

product known as “bitumen” is now depressed in the Midwest. By opening up new 34 

markets, Enbridge and the Big Oil companies who are members of CAPP want to 35 

increase the price of their product by relieving the glut of “oil” that exists in the Midwest. 36 

Mr. Cicchetti never once mentions that there is now a glut of Canadian petroleum in the 37 

Midwest and this glut has driven down prices. As hard as it might be to believe, the 38 

Midwest now has a glut of Canadian petroleum. All the 26 refineries in PADD II 39 

geographic area are saturated with Canadian product. This has caused the price to be 40 

driven down. Enbridge and the Big Oil companies who are in favor of this project want to 41 

open up alternative markets so the price of their “oil” will go up.  Mr. Cicchetti does not 42 

acknowledge this in his testimony. Instead, he makes a conclusory allegation that Illinois 43 

and its citizens will benefit by sending “oil” to Texas through the Texas Access Pipeline 44 

(Cicchetti Reply at Pg. 9, line 177). Just saying there is a benefit does not make that claim 45 

true. 46 
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Q7: What is the relevance between the Texas Access Pipeline project (FERC 47 

Docket #OR08-7-000), the Southern Access Expansion project (ICC Case #06-470) 48 

and the Southern Access Extension proposal (ICC Case #07-446)?  49 

 Mr. Cicchetti goes to great lengths trying to make an argument how sending 50 

petroleum out of Illinois and down to the Gulf Coats will benefit Illinois citizens. When it 51 

benefits them, Enbridge alleges these three projects (Texas Access Pipeline, Southern 52 

Expansion, and Southern Extension) are all different projects. But when Enbridge 53 

believes it will benefit them, they treat all three projects as one big project. For instance, 54 

Mr. Cicchetti tries to attach alleged benefits of the Southern Access Expansion project in 55 

ICC Case #OR06-470-000 to the proposed Extension project.  56 

 It is very easy to view and inspect the various Enbridge filings in the Federal 57 

Energy Regulatory Commission (FERC) to verify Enbridge views this as all one big 58 

project, and that is how things are painted in the FERC filings. These are public 59 

documents and the ICC can take official notice of those filings. The initial FERC filings 60 

for the Southern Access Extension project are FERC Docket OR06-11-000. At page 5 of 61 

their FERC filing, Enbridge states the “…proposed Extension pipeline is a significant 62 

part of a larger project known as the Southern Access Program.” Also, Enbridge notes in 63 

the federal filings the “…..Extension will be integrated, both operationally and from a 64 

tariff rate standpoint, into the Lakehead System, as more fully described below.” (FERC 65 

Docket OR06-11-000, page 7). It is important to understand the federal agency known as 66 

FERC refused to approve Enbridge’s rate request because it was not found to be 67 

“reasonable and just.” I repeat, it was not reasonable and just. (See Attached Exhibit B).   68 
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Q8: What comments do you have in regards to Mr. Cicchetti’s statements about 69 

easements?  70 

His conclusions are wrong and he seems to be misinformed. He mentions the 71 

measure of value of an easement is “always the loss in the value of the burdened 72 

property, not the value of the easement to the taker.” (Cicchetti Reply, pg 12)  This is just 73 

plainly an incorrect statement. If a particular tract of property has a special use, then in 74 

Illinois that special use can be taken into effect when considering the value of a piece of 75 

property. He did not appear to consider at all the loss in value to property adjacent to or 76 

near the property even if the adjacent property is not taken. The concept of “damage to 77 

the remainder” is a recognized legal principle in Illinois and it specifically applies in 78 

cases like this. I am not an attorney, but if the pipeline easement involves an only 60 foot 79 

wide easement, but the adjacent properties not taken are damaged by obstructed drainage 80 

tiles, inability to develop property, and other matters then he places no value whatsoever 81 

on these damages. His conclusions are invalid. More importantly, Enbridge is a private 82 

company and its Big Oil company backers are proposing this private project to line their 83 

own pockets. The very reason they are doing this is to drive up the price of their 84 

Canadian product that is now depressed in the Midwest due to a glut of the product. He 85 

states, “I am informed that Enbridge is offering 100% of the before unit land value for the 86 

easements it seeks.” That is an absolutely false statement. I am not sure who at Enbridge 87 

misinformed him, but the information is entirely untrue. I have reviewed many offers, 88 

including the one made to me. The Enbridge offers do not come remotely close to 89 

offering 100% of the value of the land. Not even close. They are proposing to pay very 90 

little to landowners and farmers, yet Enbridge’s proposal will drive up the price of 91 
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Canadian petroleum and line the pockets of Big Oil companies with additional profits. 92 

The leases which Enbridge has asked landowners to sign seeks permission to construct 93 

two pipelines and they asked to be allowed to walk away and abandon the two (2) 94 

pipelines, leaving landowners with an environmental nightmare. This is not acceptable.  95 

More fundamentally though, the project is not for public use, it is not needed by 96 

the citizens of Illinois, nor will it benefit them. In fact, it certainly may harm them. 97 

Enbridge intends to transport Canadian product out of the Midwest to drive up the price 98 

of its product. This will be detrimental to Illinois citizens if their plan is successful. 99 

Q9: Can you comment on Mr. Cicchetti’s statements regarding public use? 100 

 Yes. He implies the project is intended for public use, yet there is 101 

absolutely nothing about the project suggesting that will be the case. Virtually all of the 102 

product intended for the pipeline will be Canadian oil sands product, shipped down from 103 

Alberta. The Canadian petroleum is owned by Big Oil companies with multi-national 104 

interests. These are companies like Exxon/Mobile, Marathon and other large muli-105 

national companies. If anyone believes these Big Oil companies have the public’s best 106 

interest in mind, they are sadly mistaken. I strongly disagree this project constitutes a 107 

public use. His analogy is akin to arguing that a McDonald’s restaurant should receive 108 

eminent domain powers simply because members of the public eat at the restaurant. The 109 

Southern Access Extension pipeline is an interstate project. It is not designed or intended 110 

to be used by of for the benefit of Illinois oil producers.  111 

Mr. Cicchetti references ICC Case #06-470 and attempts to bootstrap himself into 112 

a position to argue that because the ICC granted eminent domain in that case, he implies 113 

the same should be true here. This is another example of flawed logic. It is another 114 
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example where Enbridge attempts to treat this as all one big project. Among other things, 115 

in ICC Case #06-470 Enbridge Energy Partners, L.P. argued that the Chicago area needed 116 

access to Canadian petroleum, therefore they requested approval. Mind you, nobody had 117 

really figured out what was going on at the time as ICC Case #06-470 was winding its 118 

way through the process. It is flawed logic for Enbridge to now claim that areas south of 119 

Chicago in the Gulf Coast need the petroleum, therefore the project should be approved. 120 

The main reason ICC Case #06-470 was approved was because Enbridge argued the 121 

product would be used in the Chicago area. If 400,000 barrels per day were needed by the 122 

Chicago area in ICC Case #06-470, you cannot now take those same barrels and argue 123 

they are needed in Patoka, a town of several hundred people. We now know the true 124 

purpose and goal is to send Canadian petroleum to the Gulf Coast to try and raise the 125 

deflated price of Canadian product.  126 

Q10: Do you have comments on Mr. Cicchetti’s opinions as to whether the 127 

Lakehead decision is relevant?  128 

 I do have comments and I disagree with him. I believe the ICC decision in the 129 

Lakehead decision is very relevant and pertinent. Nothing of any relevance has changed 130 

at all. The basic situation is the same. We have a large foreign pipeline company 131 

proposing to build a large pipeline so big oil companies can make more money. The 132 

project will benefit Enbridge shareholders to the tune of millions and million of dollars, 133 

maybe billions. It will not benefit Illinois citizens in any measurable way. Enbridge and 134 

the Big Oil companies want the pipeline. It is not “needed”, it is “wanted.” This is 135 

virtually identical to what occurred in Lakehead. Furthermore, after the ICC denied the 136 

Lakehead application, the company went ahead and built the pipeline without eminent 137 



REBUTTAL TESTIMONY OF CARLISLE KELLY 
Illinois Commerce Commission Docket Number 07-0446 

April 7, 2008 
 

 7

domain. The company has done very well financially over the past 10 years without 138 

being subsidized by the local landowners via the threat of eminent domain. The same 139 

thing will happen again in this situation if the ICC denies Enbridge eminent domain 140 

status.  141 

Responses to Dale Burgess testimony of Feb. 4, 2008 142 

Q11: What comments do you have in regards to the testimony submitted by Dale 143 

Burgess? 144 

 I think it is important to point out that Mr. Burgess goes to great length referring 145 

to the Enbridge Systems, and he explains in great detail how the Southern Access 146 

Expansion, the Southern Lights project, the Southern Access Extension proposal, and the 147 

Texas Access Pipeline project now pending before the Federal Energy Regulatory 148 

Commission are closely inter-related. He even refers to the “Enbridge System” when 149 

detailing all the projects. (Burgess testimony, Feb. 4, pg. 3). This shows that the 150 

Extension proposal is not just a simple project between Pontiac and Patoka, Illinois.  151 

Q12: Why didn’t Enbridge mention it had filed an application with the Federal 152 

Energy Regulatory Commission (FERC) in FERC Docket OR-08-7-000 seeking 153 

approval for the Texas Access Pipeline project proposal?  154 

 I believe this is just another example of the company trying to hide the true 155 

purpose of what the Enbridge System is trying to do. When one looks at all the evidence, 156 

it is clear that Enbridge, the Canadian Association of Petroleum Producers (CAPP) and 157 

the Big Oil companies involved in this scheme want to send Canadian petroleum product 158 

down to the Gulf Coast. In my opinion, the Enbridge application clearly and plainly 159 

misrepresents the issues. I believe the Texas Access Pipeline project was concealed as 160 
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long as possible. The Texas Access Pipeline shows the true purpose behind the Enbridge 161 

System expansion, that is, a desire to get their product to the Gulf Coast. Illinois farmers, 162 

landowners and citizens just happen to be in the way. 163 

 Mr. Burgess states: “There is a more-than-adequate market in Illinois and the 164 

Midwest for the 400,000 bpd capacity initially planned for Patoka, as we have shown.” 165 

(Burgess testimony, pg. 5, line 99-101). This is absolutely untrue. It is greatly bothersome 166 

when a false statement like this is made. You can look at the Enbridge Securities and 167 

Exchange Commission (SEC) filings by Enbridge that I submitted as Exhibits A & B 168 

with my prior testimony. You can listen to the recordings and review the transcripts of 169 

Enbridge company meetings to understand this is simply a false statement. Even statistics 170 

from the Energy Information Administration, the federal agency authorized to compile 171 

this type of information, shows that the Midwest and its refineries are saturated with 172 

Canadian petroleum product. I am a single citizen living in a small town in Central 173 

Illinois. I am very naïve to these types of proceedings. But it bothers me greatly when a 174 

multi-billion dollar company intentionally misrepresents the truth for the purposes of 175 

financial gain.  176 

Q13: Do you agree with anything Mr. Burgess has to say in his Feb. 4, 2008 177 

testimony? 178 

 Yes, as a matter of fact we agree on a couple things. I will point them out. Mr. 179 

Burgess admits pipeline capacity exists in the Midwest. He admits “…there is pipeline 180 

capacity available…” (Burgess testimony, pg. 5, footnote 1). We apparently agree on this 181 

point. As stated in the Enbridge SEC public filings, pipeline capacity in the Midwest 182 
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exceeds refining capacity. There is excess pipeline capacity in the Midwest. We agree on 183 

that point. 184 

 Also, Mr. Burgess now openly admits Midwest refineries are operating at 185 

capacity. While commenting about whether Midwest refineries are operating at full 186 

capacity, he states, “....they are”. (Burgess testimony, pg. 5, footnote 1). He now 187 

apparently concedes that my prior claims and testimony are correct. All of the 26 188 

refineries located in the entire PADD II geographic region are essentially at full capacity 189 

now. The Midwest refineries cannot handle anymore product. Mr. Burgess appears to 190 

have conceded that point. So we agree on this fact as well. If all the Midwest refineries 191 

are operating at full capacity, that means they cannot accept any more product. This is the 192 

very reason Big Oil and Enbridge want to get the product down to the Gulf Coast. 193 

 Q14: Do you agree with Mr. Burgess’ allegations that Illinois citizens will benefit 194 

by sending Canadian petroleum down to the Gulf Coast? 195 

 No, I strongly disagree with him on that point. Mr. Burgess admits there is 196 

existing pipeline capacity to serve the Midwest and he admits the existing refineries are 197 

operating at capacity. He next jumps to the argument that by sending petroleum to the 198 

Gulf Coast, Illinois citizens will benefit. One thing that Mr. Burgess’ testimony shows is 199 

that Enbridge really does not intend for Canadian product to be used in the Midwest. He 200 

goes into great detail trying to argue there is a benefit to Illinois citizens by sending 201 

Canadian petroleum to the Gulf Coast. (Burgess testimony, pg. 6 & 7). Throughout seven 202 

pages of testimony (pgs 4-10) he uses vague industry terms like “distressed barrels”, 203 

“unscheduled shutdowns”, and “batch pigs” to argue that sending Canadian product down 204 

to the Gulf Coast will help Illinois citizens. Mr. Burgess neglects to mention or bring up 205 
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the fact that by sending the product to the Gulf Coast, Enbridge and the Big Oil 206 

companies are trying to increase the price of Canadian petroleum. I wish Enbridge would 207 

be honest with the ICC and honest with Illinois citizens. Enbridge representatives tell 208 

investment bankers their goal is to increase the price of Canadian petroleum yet they do 209 

not mention this point in their application or supporting testimony. This is an attempt to 210 

deceive and hide the true purpose of the project. 211 

 Q15: Are there other points about Mr. Burgess’ testimony you would like to 212 

address?  213 

 Yes. I see very little reason to try and rebut every single comment that I disagree 214 

with in his testimony, or the testimony of others, but I will point out a few key issues. Mr. 215 

Burgess uses the argument there is no guarantee that the Extension will be built unless 216 

eminent domain is granted. He tries to use a veiled threat that this project might not 217 

proceed unless eminent domain is granted by the ICC. He implies it might be a bad thing 218 

if the project does not go forward. Plain and simply, the goal of this project is to drive up 219 

the price of Canadian petroleum. The commission needs to understand this point. The 220 

ICC and Illinois citizens should not ignore the fact that Enbridge representatives have 221 

made numerous statements at private investment banker meetings wherein the goal of 222 

their plan is to prop up the price of Canadian petroleum. 223 

 Mr. Burgess uses the standard company line that Enbridge does not intend to 224 

misuse its authority if the ICC grants eminent domain power to the company. At the 225 

annual 2007 Enbridge Day meeting on October 3, 2007, representatives of the company 226 

stated they liked to have the right of expropriation, which means eminent domain in 227 
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America, so there is “leverage on our side in negotiations”. This was noted in Exhibit G 228 

of my previously filed testimony.  229 

 Mr. Burgess alleges Enbridge is not linked to big oil companies. Specifically, he 230 

states, “We are not linked to any major oil company, or ‘Big Oil.’”  (Burgess testimony, 231 

pg. 17, line 362). This is again an example of a plainly false statement. It is hard to 232 

believe he would even make this statement in light of the fact Enbridge and 233 

Exxon/Mobile have submitted a joint application with the Federal Energy Regulatory 234 

Commission regarding the Texas Access Pipeline project, FERC Docket OR08-7-000. 235 

Enbridge is co-owner of the Mustang pipeline running from near Chicago down to 236 

Patoka, Illinois which is associated with the Mobile Pipeline company. Exxon/Mobil is 237 

one of the largest and most profitable companies in the world. Recent news reports 238 

suggest Exxon/Mobil had profits of $40 Billion dollars last year. For Mr. Burgess to 239 

argue that Enbridge is not linked to any major oil company is not true. In my hometown 240 

of Le Roy, we would use a different phrase than merely saying his comments were “not 241 

true”, but there is no need to argue semantics here. 242 

 Mr. Burgess expressed his opinion that he did not believe environmental aspects 243 

of the Alberta oil sands were relevant to this proceeding. The Illinois state law 244 

authorizing and empowering the ICC with authority to hear this matter specifically notes 245 

the commission is empowered to consider environmental issues. Respectfully, his opinion 246 

is without merit on this point. 247 

 Lastly, I very strongly dispute Mr. Burgess’ claims about Enbridge’s treatment of 248 

landowners. I am fully aware of multiple situations where Enbridge agents have 249 

trespassed on the land of Illinois citizens after being expressly told not to enter the 250 
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property. In other instances they have used deception and misrepresentations to gain 251 

access to property. Enbridge agents and representatives have presented landowners with 252 

threats that if they do not accept Enbridge offers, they will be forced later to accept 40% 253 

of the current offer. These threats have been made to so many people up and down the 254 

line that it is difficult to dismiss them as isolated events. Enbridge wishes to paint a 255 

picture to the commission they are a kind and gentle company. The ICC need only speak 256 

to some of the people in the path of the pipeline to learn the real story.  257 

 Responses to Douglas Aller testimony of Feb. 4, 2008 258 

Q16: Would you like to comment on, or respond to Douglas Aller’s testimony.  259 

 Yes I would. Mr. Aller makes the allegation that the “Kellys would not consent to 260 

a survey of their property.” This totally misrepresents the situation. 261 

 Enbridge representatives contacted me and asked me to sign their documents 262 

giving them permission to come onto my property. Enbridge representatives came to the 263 

office of my attorney and we all met. We explained that I did not wish to sign their 264 

documents and I did not consent to have them come onto my property. Thereafter, they 265 

informed me they intended to come onto my property whether I signed the papers or not. 266 

They alleged they own an easement through my property and they told me they had the 267 

right to come onto my property without my consent. We inquired that if all those things 268 

were true, why then would they need me to sign consent papers allowing them to come 269 

onto the property. If they really and truly owned a valid easement, they would not need 270 

me to sign anything. I clearly instructed Enbridge not to enter my property but they 271 

ignored my instructions and entered my land anyway. They entered my property against 272 

my consent. Then I filed a lawsuit. 273 



REBUTTAL TESTIMONY OF CARLISLE KELLY 
Illinois Commerce Commission Docket Number 07-0446 

April 7, 2008 
 

 13

 In regards to the old abandoned pipeline Mr. Aller misrepresents that the U.S. 274 

District Court denied a motion for relief. This too is a misrepresentation. The federal 275 

court will be deciding whether the old easement is valid or not sometime in July. It is my 276 

understanding numerous other landowners will be filing requests to have a state court 277 

rule on their property as well. I think the main point is that Mr. Aller and Enbridge have 278 

used the old easement as a threat in their negotiations with landowners.  279 

Q17: Do you wish to respond to Mr. Aller’s comments about the Lakehead project 280 

in which the ICC denied their request for eminent domain and then the company 281 

proceeded with the project anyway.  282 

 Yes, I do. Mr. Aller tries to differentiate the Lakehead project and the Southern 283 

Access Extension project. Mr. Aller was personally involved in the Lakehead project in 284 

northern Illinois. Enbridge was formally the Lakehead pipeline company and he worked 285 

closely on that project. The ICC denied eminent domain and the company proceeded with 286 

the project anyway, without suffering any harm. That occurred about ten years ago. 287 

Enbridge has proudly bragged numerous times that their company has had a 19% return 288 

for shareholders over the past ten years. This shows the company was not harmed in any 289 

way by a denial of eminent domain. 290 

 Mr. Aller alleges Enbridge is under some kind of time constraint, yet he does not 291 

go into any detail in trying to explain what these pressures are. In a footnote during his 292 

“testimony”, the comment is made, “There is no indication, however, that 2Rivers was 293 

laboring under the market and time conditions and pressures that Enbridge faces.”  (Aller 294 

testimony, Feb. 4, pg. 14, footnote 1) Mr. Aller does not explain what he means in any 295 
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way nor does he attempt to describe the types of pressure the company is laboring under. 296 

I can explain his comments though. 297 

 Enbridge has been given a mandate by the Big Oil companies to get the pipeline 298 

job completed. Enbridge representatives have clarified this is many meetings and 299 

presentations it has given to private investment banking firms. The recordings and 300 

transcripts we have submitted as exhibits clearly explain these mandates. Exhibit H from 301 

my previous testimony explains this mandate clearly. The Big Oil companies have 302 

insisted they do not want to be ready to ship Canadian petroleum and then find out they 303 

have to wait on Enbridge pipeline construction. Enbridge has bragged at its investment 304 

banker meetings that it will get paid by the Big Oil companies even if no petroleum is 305 

shipped through the pipe, as long as they build the pipe. Enbridge wants to make the big 306 

money offered by the Big Oil companies. That is the “pressure” Mr. Aller is referring to.  307 

 Enbridge does not “need” to get the pipeline built quickly. Enbridge “wants” to 308 

get the pipeline built quickly. “Need” and “want” are two separate things.  309 

Q18: Do you have a response to Mr. Aller’s comments about their offers to 310 

landowners? 311 

 Mr. Aller alleges Enbridge will negotiate fairly with landowners. The financial 312 

offers the company has proposed are far below fair market value for the property. Our 313 

estimates conclude Enbridge is offering about one-tenth, or ten percent (10%) of the fair 314 

market value of the property. The fact that very, very few people have accepted their 315 

offer is further support for our claim the offers are far below fair market value. They 316 

propose to take 170 miles of prime Illinois real estate for their pipeline.  317 
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Q19: Are you stating that Enbridge is now only offering about 10% of the fair 318 

market value of the property? 319 

 Yes, I am.  320 

Q20: How would you characterize the claim made by Mr. Aller and Enbridge that 321 

they are willing to pay landowners fair market value for the easement? 322 

 The claims are entirely without merit. The facts show they are offering 323 

landowners amounts far below fair market value. Also, the easement they are proposing 324 

requests to be allowed to build two (2) pipelines and they want to be able to abandon the 325 

pipelines when they are through with them. They propose to leave landowners with a 326 

tremendous financial liability and tremendous environmental risks.  327 

Q21: If the ICC grants Enbridge eminent domain authority, what choices will 328 

landowners be faced with? 329 

 If the ICC grants Enbridge’s request for eminent domain, then landowners will be 330 

forced to either except the ridiculously low offers or litigate the issue. Because most 331 

landowners do not have the financial wherewithal to stand up to Enbridge and its 332 

financial war chest, it will be difficult for these individuals to do anything to oppose 333 

Enbridge. In many ways the system is stacked against the little guy, the common 334 

landowners, in regards to fighting a company the size of Enbridge in a dispute over 335 

eminent domain.  336 

Q22: Do you have comments on Mr. Aller’s statements relating to landowners 337 

being abused by Enbridge right-of-way agents? 338 

 Probably the most important point in his testimony is that he did not dispute or 339 

deny our claims in any way. (Aller testimony, pg.16). Just think about this issue a bit, and 340 
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consider his response. We submitted complaints and testimony that Enbridge was 341 

mistreating elderly landowners with abusive tactics and overly aggressive pressure 342 

techniques. Rather than deny that this has occurred, Mr. Aller simply states he will 343 

investigate the charges. It would have been an easy matter to pick up the phone and 344 

determine whether there was any remote truth to our assertions, and deny them. He did 345 

not deny them. 346 

Responses to Joseph Batis testimony of Feb. 4, 2008 347 

Q23: Do you have any comments regarding the credentials of Mr. Batis? 348 

 Mr. Batis states he has worked for the following pipeline companies: Quantum 349 

Pipeline Company, Natural Gas Pipeline Company of America, NICOR, Kinder Morgan, 350 

Northern Border Pipeline Company, Alliance Pipeline L.C., Vector Pipeline Company, 351 

and Guardian Pipeline Company, L.L.C. I think it is important to point out who he has 352 

not worked for. He does not appear to have ever worked for a landowner in a case against 353 

a pipeline company. My question for Mr. Batis is, “During your 15 years of testifying, 354 

have you ever testified in a single case for a landowner as opposed to a pipeline 355 

company?” If the answer is “yes”, then who was that landowner and what was the case 356 

number. 357 

 Q24: Who has retained Mr. Batis? 358 

 Mr. Batis responded he been retained by Enbridge Energy Company (Batis 359 

testimony, pg. 5, line 102). I find that very interesting because “Enbridge” has 360 

continually argued throughout this case that “Enbridge Pipelines (Illinois), L.L.C.” is the 361 

applicant in this case and they argue “Enbridge Pipelines (Illinois), L.L.C.” is the 362 

company proposing to build the Southern Extension project. I have no idea why Enbridge 363 
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Energy Company would retain Mr. Batis, but it again shows how convoluted this project 364 

really is. Neither the ICC nor anyone else has ever really been told the true story as to 365 

who is behind this project. There are so many subsidiary companies as well  as related 366 

and affiliated entities that nobody really knows who is proposing or financially backing 367 

the Southern Extension project, or why. 368 

Q25: What criticisms or flaws do you have with Mr. Batis’ testimony.  369 

 He testified he was “asked to review the Enbridge right-of-way agreement and 370 

determine if the proposed permanent easements have a negative impact on the 371 

landowners’ remainder property.” (Batis testimony, pg. 5, line 103). He broadly 372 

concludes in his opinion “there is no systematic and measurable negative impact to 373 

remainder properties based upon the proposed permanent easements for the Enbridge 374 

project.”  There are several glaring flaws with his “opinions”. My first criticism is very 375 

obvious. How could anyone offer such an opinion by simply looking at a written 376 

agreement?  It is physically impossible to determine whether a particular tract of property 377 

would have “remainder damages” by just looking at a legal document. Anyone with any 378 

common sense can understand that you can’t assess damages by looking at a piece of 379 

paper. For example, I know for a fact Mr. Batis has not physically inspected my property 380 

in DeWitt County. He has not walked on my property or been to it. How is it possible that 381 

by looking at a piece of paper he can conclude the proposed project will not damage my 382 

property. His opinion is not believable. He offers no reasoning behind his opinion and it 383 

makes no common sense.  384 

Q26: Does Mr. Batis’ testimony take into account any of differences in the 385 

proposed easements that landowners have been asked to accept? 386 
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 Not that I can tell. It is not at all clear whether he even knows that landowners 387 

have been asked to agree to allow Enbridge to build and construct two pipelines. For 388 

example, on the proposed agreement Enbridge has asked me to accept, they want to be 389 

able to construct two (2) pipelines. (See attached Exhibit C).   As you can plainly see, 390 

Enbridge has asked in this written proposed easement to be able to “abandon” the two (2) 391 

pipelines at anytime they request, and thereafter leave the landowner with the mess of 392 

cleaning up, digging up, and removing the two pipelines. It will cost a tremendous 393 

amount of money for landowners to do this, and Enbridge has not considered this in their 394 

offers to them.  It is not believable for anyone to argue these two pipelines will not have a 395 

“negative impact” on the remaining property. Just sit back and think about it for a 396 

moment. Assume in the future there is a potential purchaser of land considering buying 397 

my land, and assume the prospective purchaser learns he may be required to clean up or 398 

dig up the two old pipelines or otherwise assume liability for the pipelines. Is there 399 

anyone who believes the prospective buyer is not going to discount the entire land 400 

because of the obligations associated with the pipelines and the potential liability? The 401 

value of my entire farm will be discounted because of the pipelines and the new owner’s 402 

responsibilities that go along with removing the pipelines. 403 

Q27: Does Mr. Batis’ opinion take into account the fact that Enbridge wants to be 404 

able to abandon the pipelines and walk away from them in the future, thereby 405 

leaving the landowner stuck with the problem? 406 

 No, he does not. Again, step back from the situation and think about this concept 407 

objectively. You don’t need to be a “certified appraiser” to understand common sense. 408 

The proposed Enbridge easement seeks to be able to walk away from the pipelines and 409 
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abandon them. In fact, the old 1939 pipeline that is rusting away in the ground is a prime 410 

example. It would presumably be covered by the proposed easement if landowners signed 411 

the documents Enbridge is proposing. Mr. Batis places no value on the obligations a 412 

landowner will surely incur when Enbridge, or whoever owns the proposed easement at 413 

the time, abandons the pipeline.  His opinion is not believable or credible.  414 

Q28: Has Mr. Batis taken into consideration the cost and expenses landowners will 415 

be forced to incur by cleaning up or excavating the old pipeline? 416 

 No. He has not considered any costs associated with the excavation. We estimate 417 

that the excavation costs alone associated with digging up the old 1939 pipeline could 418 

approach five hundred thousand dollars ($500,000.00) per mile. This estimate would not 419 

include any costs or expenses related to replacing contaminated soils, environmental 420 

clean-up, or additional expenses of hauling off the old pipeline pipe. Obviously the 421 

adjacent lands would be affected by all of this activity including damage to existing farm 422 

tile systems and land drainage. Mr. Batis has not considered any of these things.  423 

Q29: Mr. Batis commented about a residence of the President of the United States 424 

and its close association with some gas pipelines. Do you have any comments on his 425 

testimony? 426 

 Yes, I do.  He commented about being aware of a project where the homes cost 427 

two million ($2 Million) dollars and the project included one of the residences of the 428 

President of the United States (Batis testimony, pg. 10, lines 211-219). I do not have the 429 

slightest idea what he was trying to prove in this testimony. I was not impressed at all. I 430 

did not vote for our current president, nor am I impressed with people who build multi-431 

million dollar vacation homes. I have one residence. I participated in the actual 432 
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construction of my own home and did a large amount of the work myself, with my own 433 

two hands. It is a very modest residence. I can assure you my home did not cost two 434 

million dollars. 435 

Q30: Mr. Batis commented he has studied the issue of pipelines “in the market 436 

place and found there to be no resistance by property owners and residential 437 

developers to have pipelines on or near their respective properties.” Do you have a 438 

reply? 439 

 Mr. Batis commented he has “found there to be no resistance by property owners 440 

and residential developers to have pipelines on or near their respective properties.” (Batis 441 

testimony, pg. 11, line 240). If the ICC members do nothing else, I want the members to 442 

consider what Mr. Batis is asking them to believe. He is holding himself out to be 443 

someone who claims to be knowledgeable on this subject. He is asking us to believe he 444 

has found no resistance by property owners and residential developers to have pipelines 445 

on or near their respective properties. In this matter alone, there are more than 300 446 

landowners who have specifically intervened in this case pending before the ICC. In the 447 

Lakehead pipeline case where the ICC previously denied eminent domain authority, 448 

numerous landowners also objected to the pipeline. Mr. Batis loses all his credibility as 449 

an objective witness when he makes the unbelievable claim he has not found any 450 

resistance from landowners to pipelines. The issue has been on the front page of the 451 

Bloomington Pantagraph no less than six times. It has been the lead story on multiple 452 

news shows, including radio and television, throughout the state. This case and the 453 

landowner disputes have been the subject of numerous national media articles including 454 

the Chicago Tribune and the Washington Post.  455 
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As for other pipeline cases, you only need to log onto the Internet and type in the 456 

search words “pipeline landowner dispute” to find a host of examples where landowners 457 

have been very upset about a proposed pipeline. I personally found more than a quarter of 458 

a million (>250,000) different articles on the subject when I searched the Internet. People 459 

across the United States are very upset with these Big Oil companies and their proposed 460 

pipelines. In my opinion, Mr. Batis loses all his credibility as a witness by making such 461 

an outlandish claim that he has “found there to be no resistance by property owners and 462 

residential developers to have pipelines on or near their respective properties.” 463 

Responses to Peter Colwell testimony of Feb. 4, 2008 464 

Q31. Enbridge has included reply testimony of Peter Colwell, Ph.D.  Do you wish 465 

to submit rebuttal testimony? 466 

 Yes, I do. This case is a good example of what some people call the “battle of the 467 

experts.” A large multi-billion dollar company proposing the project has hired a bunch of 468 

so-called experts with a long list of abbreviations behind their names. These so-called 469 

experts then submit “testimony” that is intended to sway the ICC members into granting 470 

the company eminent domain power to take property against the consent of landowners. 471 

In many cases, these so called experts expect people to disregard common sense and 472 

accept what they have to say just because they have been hired as a so-called expert. 473 

These “experts” think that if they make a statement such as, “The moon is made out of 474 

green cheese”, then everybody must accept that claim as true. Obviously, that is 475 

ridiculous. 476 

 According to Enbridge, there are a bit more than 500 tracts of property that would 477 

be directly affected by having the proposed pipeline running through these properties. 478 
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More than 300 landowners have intervened into this case and more continue to intervene 479 

every day, to have their voice heard by the ICC members. I am not sure if there has ever 480 

been such tremendous opposition to a pipeline proposal in the history of the state. Dr. 481 

Colwell seems critical of the fact that these landowners have tried to unify and solidify 482 

their opposition against this proposal. He seems critical of the fact landowners have 483 

participated in informational meetings (Colwell testimony, Feb. 4, pg. 12) and implies 484 

there is something wrong with landowners trying to organize a grass-roots effort to 485 

oppose a multi-billion dollar Canadian company’s efforts to take their land.  486 

 Mr. Colwell implies there is something wrong with landowners who ask to be 487 

treated fairly. I respond that there is absolutely nothing wrong with landowners joining 488 

forces and standing up to a multi-billion dollar company which is backed by Big Oil 489 

companies with literally hundreds of billions of dollars in assets. Exxon/Mobile 490 

conglomerate had profits last year reported to be in excess of forty ($40) Billion dollars. I 491 

am very proud to be part of a grass-roots effort made up of landowners and farmers who 492 

are standing up to these large companies worth literally hundreds of billions of dollars.  493 

 As for Mr. Colwell’s comments about attorney Thomas Pliura, I find it odd he 494 

would be criticizing my attorney. We have a situation where a small town attorney is 495 

battling on behalf of numerous farmers and landowners. My attorney has chosen to 496 

represent the landowners in this matter free of charge. Nobody has paid him anything. He 497 

is up against a large Chicago law office that claims to have nearly two thousand attorneys 498 

associated with its firm worldwide. The Enbridge law firm is described on its website 499 

(www.sidley.com) as: 500 
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“a truly global law firm, with more than 1800 lawyers in 16 offices. We 501 

are privileged to serve clients across the entire spectrum of law, from 502 

complex cross-border transactions to “bet the company” litigation”. 503 

It seems this proposal might be an example of a “bet the company” situation described on 504 

their website. Respectfully, I prefer to have Mr. Pliura on our side.  505 

Q32. Do you have any criticisms with other portions of the Colwell testimony? 506 

 Yes, I do. He compares the Lakehead pipeline with a pipeline known as the 507 

Guardian pipeline. He states the Lakehead pipeline was built without eminent domain 508 

and he argues the Guradian pipeline was built with the power of eminent domain. He 509 

argues that the Guardian pipeline is straighter than the Lakehead pipeline and argues 510 

somehow this implies that eminent domain should be granted to allow the proposed 511 

pipeline to be straight. This is very odd logic.  512 

 Ten years ago, the ICC determined the proposed Lakehead pipeline did not 513 

warrant eminent domain power or authority when the matter was reviewed by 514 

commission members. The project was denied eminent domain power. Enbridge, the 515 

same company now proposing the Southern Access Extension project in this case, 516 

constructed the Lakehead pipeline in 1998 even though they were denied eminent domain 517 

by the ICC. The free market prevailed and negotiations occurred by the company and 518 

landowners. Enbridge has done very well financially since the Lakehead project was 519 

built. Enbridge continually reminds its shareholders the company has had an average 520 

shareholder return of 19% over the past ten years. This proves eminent domain was not 521 

necessary or needed by the company to move forward with its project. There is no 522 

question the company would have been even more profitable if it had received eminent 523 
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domain powers for the Lakehead project, but a desire to have profits exceeding 20% is 524 

simply greedy on the part of the company. It does not support a claim that eminent 525 

domain should have been granted to the Lakehead pipeline company. The facts show just 526 

the opposite. 527 

Q33. Do you have any other important comments you wish to submit in response 528 

to Dr. Colwell’s testimony of February 4? 529 

 I disagree with his claim the proposed Southern Access Extension project meets 530 

the definition of a common carrier pipeline under Illinois law. The project is not intended 531 

to be used by any Illinois oil producers. The entire project is designed for the benefit of 532 

large oil companies who wish to ship Canadian petroleum to the Gulf Coast. Enbridge 533 

submitted a request for approval of its rate structure to the Federal Energy Regulatory 534 

Commission (FERC) and FERC denied the request because Enbridge’s proposal was not 535 

found to be just or reasonable (FERC Docket #OR06-11-000). I question as to how the 536 

ICC could approve something that is not “just or reasonable”.  537 

Responses to Clifford Cook testimony of Feb. 4, 2008 538 

Q34. Do you have any responses to the testimony submitted by Clifford C. Cook, 539 

of Marathon Petroleum Company, LLC? 540 

 Yes. First I would like to point out he appears to be testifying “on behalf of 541 

Enbridge Energy, Limited Partnership”. This again points out the convoluted scenario we 542 

have in this case. The supposed applicant in this matter, ICC Case #07-446, is Enbridge 543 

Pipelines (Illinois), L.L.C. It is unclear why Clifford Cook from Marathon is testifying on 544 

behalf of Enbridge Energy, Limited Partnership, but that is who he has indicated his 545 

testimony is submitted on behalf of. Enbridge Pipelines (Illinois), L.L.C. has indicated 546 
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that Enbridge Energy, Limited Partnership is not part of this application, yet we have Mr. 547 

Cook indicating he is testifying on their behalf. Surely I cannot be the only person who 548 

has begun to seriously question the numerous inconsistencies in this case.   549 

Q35. Mr. Cook seems to be saying Marathon supports the project. Do you have 550 

any comments on his testimony in this regard? 551 

 I am quite sure Marathon supports the project. They stand to benefit financially 552 

from the project. As Enbridge representatives have previously indicated, the goal of 553 

Enbridge is to increase the price of Canadian petroleum by relieving the saturated 554 

markets in the Midwest. Mr. Cook testified Marathon is now a significant owner of an 555 

interest in the Canadian oil sands, specifically, Western Oil Sands. (Cook testimony, Feb. 556 

4, pg. 5). News reports suggest it was a multi-Billion dollar investment for Marathon.  557 

On October 18, 2007, Marathon Oil Corporation (NYSE: MRO) 558 
announced that it completed its acquisition of Western Oil Sands Inc. 559 
(TSX: WTO) through a cash and securities transaction of approximately 560 
US$5.8 billion, plus Western's outstanding debt valued at approximately 561 
US$1.1 billion, for a total transaction value of US$6.9 billion.   562 
Key Acquisition Highlights:  563 

 20 percent interest in the Athabasca Oil Sands Project (AOSP), which 564 
includes the operating Muskeg River Mine and the Scotford Upgrader  565 

 Immediate net production of approximately 31,000 barrels per day (bpd) 566 
of bitumen  567 

 Net production increasing to more than 130,000 bpd of bitumen by 2020  568 
 Net proved mining reserves of 436 million barrels of bitumen  569 
 Total net resource of approximately 2.6 billion barrels of combined mined 570 

bitumen and in-situ recovery  571 

It is not at all surprising Marathon supports the new pipeline project. Less than 6 months 572 

ago, the company invested $6.9 Billion in the Canadian Oil Sands located in Alberta. I 573 

am sure it wants to start making a lot of money. Mr. Cook mentioned that Marathon is the 574 

largest refiner in PADD II with 680,000 barrels per day capacity.  (Cook testimony, pg. 575 
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7). What he failed to mention is that all the refineries in the Midwest are already saturated 576 

with Canadian petroleum. He failed to mention that none of the 26 refineries in all of 577 

PADD II have any excess capacity to handle any additional Canadian petroleum. He 578 

failed to mention or acknowledge that the price of Canadian petroleum in the Midwest 579 

has been driven downward by this extreme surplus. He failed to mention the only 580 

refineries with excess capacity are located in the Gulf Coast, in PADD III.  581 

Q36. Please explain Mr. Cook’ comments about the pipeline capacity serving the 582 

Marathon refineries in PADD II. 583 

 Mr. Cook explained, “the pipeline infrastructure that currently serves Marathon’s 584 

PADD II refineries is capable of meeting total demand...” This is absolutely correct. The 585 

Energy Information Administration, the federal agency charged with the responsibility to 586 

monitor these types of statistics has verified this fact. Mr. Cook agrees with me. 587 

Additionally, Enbridge has also verified, “Pipeline capacity for the delivery of crude oil 588 

to the Great Lakes and Midwest regions of the United States currently exceeds refining 589 

capacity.” See Exhibit A & B to my supplemental direct testimony which were the 590 

Enbridge SEC filings. There is more than adequate pipeline capacity to satisfy the 591 

Midwest, including the Marathon refineries. 592 

Q37. What is Mr. Cook saying then, to try and justify the Southern Access 593 

Extension project? 594 

 Mr. Cook believes there is not enough pipeline capacity running down from 595 

Canada. It appears that since Marathon has invested in the Canadian oil sands, the 596 

company wants to discontinue purchasing oil from existing suppliers and bring down 597 

product from sources they now own in Canada. All of the refineries in the Midwest are 598 
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operating at full capacity, so the only way they could handle any additional product 599 

would be to discontinue current sources and substitute their own petroleum from the 600 

company they have purchased. 601 

Q38. Now that Marathon has invested in the Canadian oil sands, is there anything 602 

fundamentally wrong with the company wanting to use petroleum it owns in 603 

Canada, rather than purchasing it from other sources? 604 

 I suppose there is nothing fundamentally wrong with Marathon’s desire to use 605 

Canadian product it now owns, and discontinue using its existing sources. I am sure the 606 

company will be able to make more profit that way. The problem is that we get back into 607 

the debate over “wants” and “needs”. Marathon “wants” to increase profits. Marathon 608 

wants to increase the value of the Canadian petroleum it has invested in across the border. 609 

These “wants” are certainly quite different than whether the proposed pipeline project is 610 

“needed”.  611 

Q39. Please comment on Mr. Cook’s references to Marathon’s refineries located 612 

in Michigan, Ohio and Kentucky.  613 

 Mr. Cook referenced the Marathon refineries located in Michigan, Ohio and 614 

Kentucky and mentioned these refineries could receive supply from Patoka. (Cook 615 

testimony, pg. 9) The confusing thing with his line of argument centers on the fact that all 616 

the refineries in the entire PADD II geographic area are already operating at full capacity.  617 

They already receive supply from Patoka. The Enbridge Mustang line supplies Patoka 618 

from the Chicago area. In addition, the Chicap pipeline is an option for Marathon 619 

refineries and they are already saturated. On a more basic level, it defies any common 620 

sense to argue that Illinois landowners should be forced to give up their land via eminent 621 
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domain so Marathon refineries in Michigan, Ohio and Kentucky can benefit. There is no 622 

benefit to Illinois citizens if Marathon transports Canadian petroleum to its Detroit, 623 

Michigan refinery. 624 

Q40. During his testimony, Mr. Cook mentioned “…higher costs are not good for 625 

Marathon...”, and he implies these higher costs are not good for the public either.  626 

Please comment. 627 

 In 2004, Marathon Oil ended the year with distributable net income of $1.261 628 

Billion or $3.73 per share for its shareholders. In 2007, Marathon Oil’s profits have 629 

soared, ending the year with distributable net income of $3.956 Billion or $5.69 per 630 

share.  (See attached Exhibits D (2004) and E (2007)).  The company’s Return on 631 

Equity is reported at 20.6%. The Marathon stock has risen dramatically over the same 632 

period. See the chart below. The chart below probably explains why I have been paying a 633 

lot more for gasoline over the past couple years when I fill up my old 1999 pickup.  The 634 

company has seen tremendous profits for its shareholders over the past several years. The 635 

company stock value has also increased in a tremendous way. None of these facts suggest 636 

that Illinois farmers and landowners should be asked to subsidize the proposed Southern 637 

Access Extension pipeline via granting them eminent domain so these companies can 638 

make even more profit. 639 
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 640 

MARATHON OIL CORP STOCK CHART: Stock Ticker MRO 641 

 642 

Q41. Do you believe Marathon officials are more interested in company profits or 643 

in keeping gasoline prices within reason for the general public?   644 

 Just stop and look at the Marathon stock price. It was up around 600% in less than 645 

5 years. I am sure the Marathon company executives got a nice big bonus for the 646 

company’s financial success. My point is that Big Oil company profits are way up. The 647 

last time I looked, gasoline prices continued to sky-rocket at the pump.  I do not believe 648 

the Big Oil companies, including Marathon are trying to look out for the best interests of 649 

the public. They certainly do not need Illinois farmers and landowners to subsidize their 650 

pipeline project via eminent domain so they can make even more profits.  651 
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Q41. Similar question for Enbridge. Do you believe Enbridge officials are more 652 

interested in company profits or in keeping gasoline prices within reason for the 653 

general public?   654 

Look at the Enbridge stock chart, attached herein. As Enbridge executives routinely brag, 655 

the company is doing very well financially. Since the Lakehead project was built in 1998, 656 

the company stock has increased dramatically. It is important to understand the stock 657 

value increases even more when the stock splits. 658 

 659 

 660 

General Concluding Statements 661 

Q42. Do you have any other comments to make in response to the overall 662 

testimony submitted by Enbridge witnesses? 663 

 Yes. I would feel remiss if I did not comment upon the tendency of Enbridge and 664 

its witness to repeatedly use Hurricane Katrina as an excuse for supporting this project. 665 

This is all smoke and mirrors. The refineries are not located on the shores of the Gulf 666 

Coast, nor are they damaged every time the wind picks up as Enbridge would seem to 667 

suggest. See the attached map of the Refineries located in the Gulf Coast and elsewhere 668 

(See attached Exhibit F). The actual location of the majority of refineries is substantially 669 
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away from the shores of the Gulf Coast.  The hurricane issue is used as a sky-is-falling 670 

threat to try and cloud the real reasons for the proposed pipeline. In reality, the hurricane 671 

issue has virtually nothing to do with this project. Hurricane Katrina is ancient history. 672 

The reason for the proposed pipeline is because the Big Oil companies want to get the 673 

Canadian product down to the Gulf Coast. The price of their product is depressed as 674 

compared to world oil and when compared to West Texas crude oil. The depressed price 675 

is caused because there is a glut of this Canadian product in the Midwest. Enbridge and 676 

the Big Oil companies that own the product want to build the pipeline so they have a way 677 

to relive this glut of product in the Midwest. They want to drive up the price of Canadian 678 

petroleum and reap a large profit while doing so. The citizens of Illinois, and the farmers 679 

and landowners in the path of the proposed pipeline should not be forced to subsidize this 680 

project by having the ICC grant the project eminent domain power. This is not a public 681 

project. It will not benefit Illinois citizens in the least. In fact, the prices for Canadian 682 

petroleum will rise if the pipeline is constructed and this will be bad for the general 683 

public. Good for Enbridge and the Big Oil companies, but bad for the public.  684 

Q43. Does this conclude your testimony? 685 

Yes, unless I am asked to provide additional testimony.  686 

 687 

 688 


