
  Docket No:  07-0241/ 
 07-0242 (Consol.) 
  Bench Date:   

 Deadline:  3-26-08, 
  03-27-08 and 03-3-30-08 

 
M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: David Gilbert and Eve Moran, Administrative Law Judges 
 
DATE: March 20, 2008 
 
SUBJECT: North Shore Gas Company 
 
 Proposed general increase in natural gas rates. (tariffs filed 

March 9, 2007) 
 
 The Peoples Gas Light and Coke Company 
 
 Proposed general increase in natural gas rates. (tariffs filed 

on March 9, 2007) 
 
RECOMMENDATION: Deny Rehearing or Adopt Alternative(s) set forth herein. 
 

 
 

In these proceedings, several parties have filed Applications for Rehearing.  The 
filing dates and deadline dates for those applications are as follows: 
 

The Peoples Gas Light and Coke Company (“PGL”) and the North Shore Gas 
Company (“North Shore”) (collectively, the “Utilities”) filed their applications on 
March 6, 2008, each with a deadline of March 26, 2008; 

 
Illinois Industrial Energy Consumers (Abbott Laboratories, General Iron 
Industries and the University of Illinois (collectively, the “IIEC”)), and Multiut 
Corporation (“Multiut”) filed their applications on March 7, 2008, each with a 
deadline of March 27, 2008; 

 
The Attorney General of the State of Illinois (“AG”), the Citizens Utility Board 
(“CUB”) and the City Chicago (“City”) filed their applications on March 10, 2008, 
each with a deadline of March 30, 2008. 

 
The Administrative Law Judges will present their memorandum concerning these 

applications in two parts.  Judge Gilbert will address rehearing requests concerning: 1) 
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return on common equity; 2) requirements for large-volume transportation customers; 
and 3) Rider ICR.  Judge Moran will address other issues, as well as the applicable 
legal principles governing rehearing requests.  The ALJs have prepared separate parts 
of the memorandum in order to submit information to the Commission at the earliest 
practicable moment. 
 
I. RETURN ON EQUITY 

 
A. STAFF’S ADJUSTMENT TO REMOVE UNREGULATED AFFILIATION 
 
The Order accepts Staff’s downward adjustment to the Utilities’ return on equity 

(“ROE”).  The premises for Staff’s adjustment are, first, that the Act requires the 
Commission to remove the effect of unregulated business on the Utilities’ cost of equity 
and, second, that the Utilities have less financial risk than the sample of utilities (the 
“Utility Sample”) used by all parties as a proxy for determining the Utilities’ fair rate of 
return.  (A proxy is required because the Utilities are subsidiaries of a holding company 
and do not independently issue equity in the financial markets.)  The utilities argue that 
Staff’s adjustment is unsupported by substantial evidence.  More specifically, the 
Utilities claim that Staff failed to demonstrate that the Utilities’ financial risk is materially 
different from the surrogate utilities’ average financial risk.  Although the Utilities’ 
attribute this purported failure to two distinct methodological “flaws,” those alleged flaws 
are interrelated. 

 
First, the Utilities assert that Staff inappropriately compared the Utilities’ 

hypothetical credit rating with the Utility Sample’s actual collective credit rating.  This 
distinction, the Utilities insist, is an error by itself.  That is, they contend that a 
comparison between “actual” and “hypothetical” credit ratings is an inherent mismatch 
and does not prove that the Utilities and the proxy group have different financial risk. 

 
The essence of this contention was already presented during these proceedings 

and rejected by your Order.  Moreover, the argument simply misses the point.  An 
essential reason for calculating what the Utilities characterize as a “hypothetical” credit 
rating is to remove the effect of the Utilities’ relationship with their corporate parent’s 
non-regulated business activities.  Section 9-230 of the Act requires that all risk 
associated with non-regulated business be excluded from the determination of a utility’s 
cost of capital1.  Since the Utilities’ “actual” credit ratings - that is, the ratings awarded 
by a credit rating agency such as S&P - do reflect the impact of non-regulated 
business2, other credit ratings must be developed.  Indeed, under Section 9-230, the 

                                                           
1
 The Utilities know this.  “These adjustments represent Staff’s attempt to comply with Section 9-230 of 

the Public Utilities Act, which requires the Commission to ensure that a utility’s authorized rate of return 
does not reflect the increased risk of non-regulated activities.”  PGL/NS BOE at 34. 
2
 Uncontroverted record evidence establishes that Standard and Poors (“S&P”) downgraded the Utilities’ 

credit ratings because of the increasing business risk associated with the unregulated activities of the 
Utilities’ parent company.  Staff Ex. 6.0 at 21. 
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only credit ratings that can be lawfully used in determining the Utilities’ cost of capital 
are ratings unaffected by non-regulated activities. 

 
Furthermore, the Utilities’ argument is a red herring, because the “comparison” 

they are objecting to is not really a comparison among utilities at all.  Rather, their 
objection concerns Staff’s substitution of the Utilities’ “actual” S&P credit rating with 
what Staff calls an “implied” credit rating based on certain financial attributes of the 
Utilities.  Again, Staff calculated its implied credit rating in order to comply with Section 
9-230.  Staff accomplished that by determining the actual credit ratings S&P would 
award to enterprises with the Utilities’ actual financial attributes, but without non-
regulated business.  The resulting implied credit ratings are AA for North Shore and AA- 
for PGL.  It is the comparison between these implied credit ratings and the Utilities’ 
actual S&P credit ratings of A- that produced Staff’s downward adjustment, not the 
comparison between the implied credit ratings and the average A rating of the Utility 
Sample.  Even if there had been no Utility Sample in the case, the Utilities’ financial risk 
would still have needed to be adjusted, to strip out the effect of their affiliation with non-
utility business.    

 
This is not to say that compliance with Section 9-230 was the sole reason for 

Staff’s downward adjustment.  Staff apparently would have recommended its 
adjustment even without Section 9-230, on the ground that the Utility Sample’s average 
credit rating of A is below the Utilities’ true credit ratings, rendering the Sample an 
inaccurate proxy for the Utilities’ financial risk.  Accordingly, the Utilities’ second 
challenge to Staff’s adjustment is that “Staff did not demonstrate that the credit ratings 
of the proxy group companies are not also affected by [affiliation with non-utility 
enterprises].”  APP. at 16.  This contention is satisfactorily addressed at pp. 94-95 of the 
Order.   

 
Nonetheless, the Utilities’ rationale on this point merits additional discussion.  

Specifically, the Utilities emphasize Staff’s recognition that three of the nine companies 
in the Utility Sample carry the credit rating of their corporate parents, as do the Utilities 
here.  Rehear. App. at 16, citing Staff Ex. 6.0., Sch. 6.1.  Had Staff also adjusted the 
credit ratings of the three sample utilities, the Utilities suggest, the differential between 
the credit ratings of, respectively, the Utilities and the average of the Utility Sample 
might have been smaller3.  Even if the Utilities’ argument were valid, it would make no 
difference, since - again - Staff’s adjustment was compelled by Section 9-230.  
Moreover, the Utilities’ argument is not valid.  While Staff did not adjust the credit ratings 
of the three proxy utilities when calculating risk, it did adjust their S&P Business Profile 
scores to account for the risk associated with their parent companies4.  Staff Ex. 6.0., 

                                                           
3
 The Utilities could have, but did not, attempt to prove this supposition.  Even if the three companies’ 

credit ratings had been adjusted (and assuming, solely for the sake of discussion, that they should have 
been adjusted), the Utilities have not demonstrated that the average of the Utility Sample would have 
changed. 
4
 The Utilities have an S&P Business Profile Score of 3, which is also the average Business Profile of the 

Utility Sample, as adjusted by Staff. 
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Sch. 6.1.  S&P credit ratings are determined by reference to a company’s Business 
Profile score, once the company’s pertinent financial ratios are calculated5.  Thus, Staff 
did make the Business Profile adjustment that was necessary for an apples-to-apples 
comparison of the financial risk of, respectively, the Utilities and the average of the 
Utility Sample6.   

That said, the language at p. 94 of the Order could be modified to convey the 
foregoing analysis more effectively.  This could be accomplished by revising the last 
sentence of the third full paragraph on that page as follows: “Staff explains, however, 
that the sample companies’ credit ratings did not require adjustment because they 
already reflected the credit ratings of their parent companies Staff’s revisions of the 
Business Profile scores of the three pertinent proxy utilities, from which credit ratings 
are derived.”  It does not seem necessary to grant rehearing for the sole purpose of 
making this modification, but if rehearing is granted for other reasons, this textual 
revision would be advisable.   

 
B. THE COMMISSION’S 10-BASIS POINT ADJUSTMENT FOR RIDER VBA 
 
1. The Utilities’ Basis for Rehearing 
 
The Utilities also object to the Commission’s 10-basis point reduction to their cost 

of common equity, which is intended to account for the risk reduction resulting from 
Rider VBA.  The Utilities assert that Staff’s downward reduction, discussed immediately 
above, already accounts for any diminished risk associated with that rider.  
Consequently, the Utilities charge, the additional 10-point reduction is unwarranted and 
constitutes “double-counting.”  PGL/NS Rehear. App. at 17. 

 
The Utilities’ argument requires explanation (which unfortunately does not appear 

in the Utilities’ Rehearing Application).  As already noted, in order to create a stand-
alone financial picture of the Utilities’ regulated businesses, Staff examined certain 
financial ratios of the Utilities, including the ratio between FFO and, respectively, debt 
and interest coverage.  To quantify FFO, Staff used its own proposed revenue 
requirement for each Utility7.  Although the Utilities would likely over- or under-recover 

                                                           
5
 As Staff explains, “[a]lthough no formula exists for determining a credit rating, S&P publishes utility 

benchmark values, by business profile, for the financial ratios it uses to determine credit ratings.”  Staff 
Ex. 6.0 at 18. 
6
 To explain this further: for a company with a given Business Profile score (in this case, 3, for both the 

Utilities and the Utility sample), S&P calculates certain ratios that reflect the relative financial strength of 
the business (these include the ratios of funds from operations (“FFO”) to debt and to interest coverage, 
as well as the ratio of total debt to total capital).  The company’s actual ratios are then plotted on a 
predetermined grid of benchmarks, and the resulting “score” will determine the company’s credit rating.  
This is depicted on p. 19 of Staff Ex. 6.0. 
7
 These should be distinguished from the revenue requirements actually approved in the Order, which are 

greater than Staff’s proposed revenue requirement.  Because the Commission’s 10-basis point ROE 
adjustment was subtracted from the revenue requirements actually approved in the Order, the 
Commission’s adjustment cannot be precisely redundant of Staff’s adjustment.  Financial ratios calculated 
with the actual approved revenue requirement would have been slightly higher than those computed by 
Staff.   
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those revenue requirements in practice, Staff simply assumed, solely for computation 
purposes, that the Utilities’ exact revenue requirements (as proposed by Staff) would be 
recovered.  With that assumption in place, Staff calculated the Utilities’ benchmark 
ratios, plotted those ratios on S&P’s grid for a utility with a Business Profile of 3, and 
arrived at the resulting S&P credit ratings.   

The Utilities’ assertion on rehearing is that Staff’s analysis, by its own terms, 
quantifies the Utilities’ business risk of fully recovering their revenue requirements.  
Since the Commission’s additional 10-point adjustment is intended to reflect the 
reduced risk of full revenue requirement recovery associated with Rider VBA, the 
Utilities believe it is redundant.   

 
The Utilities are mixing apples and oranges.  Staff’s analysis and your VBA 

adjustment address different things.  Staff’s analyzes the Utilities as if Rider VBA did not 
exist, first by applying the financial models this Commission traditionally uses, then by 
removing the effect of affiliation with unregulated business.  Staff is not guaranteeing 
that each Utility will actually achieve or maintain the exact financial ratios produced by 
Staff’s computations.  Nor is Staff even assessing the likelihood that those financial 
ratios (or the FFO included in those ratios) will, in fact, be realized.  Rather, Staff is 
using an assumption8 that, if realized, would bring the Utilities’ cost of money to point 
below what it would be if the Utilities’ unregulated affiliations were taken into account.  
That is, investors in the Utilities’ debt instruments and (hypothetical9) stocks would 
require lower reward, because the Utilities stand-alone benchmark ratios, if actually 
realized and maintained, would be more likely to enable the Utilities to repay their debts 
and increase their (hypothetical) stock values (dividend and price). 

 
Unlike Staff’s analysis, which theoretically assumes a certain financial 

performance by the Utilities, Rider VBA increases the likelihood that the Utilities will 
actually achieve that performance.  Rider VBA does that by assuring the Utilities’ 
revenue levels even when sales decline.  Thus, Rider VBA diminishes the Utilities’ risk 
of actually recovering their revenue requirements, while Staff’s analysis quantifies the 
Utilities’ cost of money if full recovery is, in fact, achieved.  Putting it another way, Staff 
assumes a given level of FFO, while Rider VBA increases the chance that the 
assumption will come true.   

 
In sum, Staff’s analysis looks at hypothetical enterprises (the Utilities without their 

unregulated affiliations) and determines their cost of equity, assuming a certain level of 
revenue (FFO10) in relation to certain projected levels of debt and interest expense.  The 
Commission’s 10-point adjustment to ROE addresses the likelihood that the Utilities will 
actually recover their approved revenue requirements.  Staff’s analysis and the Rider 
                                                           
8
 Assumptions are unavoidable in rate of return analysis.  Indeed, the models used to determine cost of 

equity are based on assumptions and projections.  The DCF, for example, projects future dividends and 
stock market returns. 
9
 “Hypothetical” because the Utilities do not issue their own stock. 

10
 It is worth noting that there is no apparent alternative that would have been more appropriate in Staff’s 

calculation of the benchmark ratios.  It would have been entirely arbitrary for Staff to assume that the 
Utilities would earn more or less than their revenue requirement. 
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VBA adjustment pertain to different matters, and each would be the same even if the 
other did not exist. 

 
2. CUB-City’s and AG’s Basis for Rehearing 
 
Both CUB-City and the AG aver that the Commission’s 10-basis point Rider VBA 

adjustment is arbitrary and unsupported by substantial evidence.  CUB-City Rehear. 
App. at 19; AG Rehear. App. at 50.  These parties maintain that the Commission should 
have adopted the 60-basis point downward adjustment recommended In CUB-City 
Exhibit 2.0.  Thus, while the Utilities argue that no Rider VBA adjustment to ROE is 
warranted, CUB-City and the AG propose a larger adjustment. 

 
The Order acknowledges that the 10-point reduction is an estimate.  In support of 

the legal sufficiency of an estimate, the Commission relies on Amax Zinc. Co. v. ICC, 
124 Ill.App.3d 4, which, you suggest, states that determination of ROE is not an exact 
science.  Actually, in Amax, the court says that ratemaking, rather than determining 
ROE, is not an exact science.  Whether that flexibility applies to the components of 
ratemaking, including ROE, is not expressly articulated in Amax.  Nevertheless, some of 
the relevant parties themselves recognize that cost of equity analysis involves 
subjectivity and judgment.  E.g., PGL-NS Rep. Br. at 50; CUB-City Init. Br. at 36. 

 
The more meaningful question, then, is whether there is record evidence over 

which the Commission’s subjectivity and judgment cannot reasonably prevail.  The 
Order does conclude that Rider VBA reduces the Utilities’ risk, and CUB-City and the 
AG are correct that the sole quantification of that reduction was placed in the record by 
CUB-City.  CUB-City’s analysis uses the value of an insurance policy against warm 
weather (formerly maintained by the Utilities) as a proxy for the value of Rider VBA, 
which reduces the negative revenue impact of (among other things) warm weather.  The 
CUB-City analysis is internally consistent and purports to conservatively represent the 
impact of Rider VBA on the Utilities’ cash flow.  The Order’s rejection of that analysis is 
supported solely with a citation to the Utilities’ Initial Brief.  The Order does not indicate 
whether the Commission disapproves of the use of weather insurance as a surrogate 
for Rider VBA, or whether specific elements are missing or miscalculated in CUB-City’s 
presentation.  Accordingly, the Commission may want to consider whether the Order’s 
discussion of CUB-City’s insurance surrogate is sufficient in the event of appeal.   
 
II. TRANSPORTATION CUSTOMERS 
 

A. DAILY NOMINATION LIMIT 
 
In the Order, the Commission approved the Utilities’ requested daily limit on the 

amount of gas that can be delivered to the Utilities by a transportation customer (for 
distribution and storage) under Rider FST (Full Standby Transportation11) or Rider SST 

                                                           
11

 Full Standby customers pay for the right to obtain their entire gas requirements from the Utilities, 
although they remain free to use other sources of supply or their own stored gas, if any. 
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(Selective Standby Transportation12).   This limit is called a Maximum Daily Nomination 
(“MDN”).  During the months from April to October, the customer’s MDN is limited to its 
average daily use in the same month of the previous year, plus 0.67% of the customer’s 
allowable storage bank.  The transportation customer is subject to imbalance charges if 
its daily delivery, less usage, exceeds its permitted storage limit.   

 
In their rehearing applications, the IIEC and Multiut, a large-volume 

transportation customer, both request that the MDN be abandoned.  IIEC Rehear. App. 
at 2; Multiut Rehear. App. at 3.  Multiut’s challenge to the MDN limit is unsupported by 
argument and seems like an afterthought, for the purpose of buttressing its objection to 
annual gas injection requirements, discussed below.  Consequently, IIEC’s critique of 
the approved MDN limit is far more expansive.   

 
In part, IIEC restates the arguments that were clearly and sufficiently addressed 

at pp. 287-89 of the Order.  These arguments do not justify rehearing.   
 
Additionally, IIEC presents procedural objections that do need further 

consideration.  First, IIEC complains that the Utilities revised their proposal for daily 
nomination limits in their surrebuttal testimony.  IIEC contends that this was too late in 
the game for meaningful response.  The Commission should reject this contention for 
several reasons.  In direct testimony filed June 29, 2007, another intervenor, Vanguard 
Energy Services, proposed the same MDN limitation that the Order approves here.  
This was well in advance of the Utilties’ surrebuttal testimony filed in September 5, 
2007.  Thus, the proposal was introduced before IIEC filed its rebuttal testimony.  
Moreover, surrebuttal testimony is subject to cross-examination, like any other 
testimony, and a party that believes it is irreparably prejudiced by new material in 
surrebuttal testimony can move for an opportunity to file responsive evidence.  IIEC did 
not do so here.  Also, the Utilities’ surrebuttal testimony represented a compromise, in 
response to intervenor concerns.  It would be unwise for the Commission to discourage 
compromise in contested cases by automatically invalidating revised positions offered in 
surrebuttal.   

 
Second, IIEC emphasizes that MDN limits were disapproved in the ALJPO, but 

subsequently approved in the Order because the Utilities and other large-volume 
customers entered into a settlement on this and other issues.  IIEC’s chronology is 
accurate.  Accordingly, IIEC asserts, approval of the MDN limits agreed to by other 
parties contravenes Business and Professional People for the Public Interest v. ICC, 
136 Ill.2d 192, 555 N.E.2d 693 (1990) (“BPI”).  In that case, the Illinois Supreme Court 
stated: “’Unless precluded by law, disposition may be made of any contested case by 
*** agreed settlement ***.”  [Citation omitted].  In order for the Commission to dispose of 
a case by settlement, however, all of the parties and intervenors must agree to the 
settlement.”  Id., 136 Ill.2d at 209.  In the instant dockets, neither IIEC nor Multiut 
participated in the agreement reached by the Utilities and other intervenors.   

                                                           
12

 As the name implies, Selected Standby customers pay for the right to obtain gas requirements from the 
Utilities under certain circumstances. 
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Nevertheless, BPI does not preclude the result the Commission reached in the 

Order.  That case drew a careful distinction.  Unanimous agreement by all parties is 
required when the Commission adopts a settlement that is not based on the evidentiary 
record.  However, unanimity is not required when the Commission “considers” an 
agreement as “a decision on the merits, as long as the provisions of such a 
proposal…are independently supported by substantial evidence on the whole record.”  
Id., at 217.  The MDN decision here is amply supported by such evidence, which, as 
noted above, is fully evaluated in the Order at pp. 287-89.   

 
Furthermore, as already discussed, the terms to which the Utilities and other 

large-volume customers agreed with respect to MDN were all placed in the record, 
along with the supporting arguments and evidence of the Utilities and Vanguard Energy, 
before the ALJPO was issued.  All that changed thereafter was that the Utilities, 
Vanguard and Constellation NewEnergy mutually accepted those terms.  Even if that 
agreement had never occurred, the Commission could still have reached the outcome 
that appears in the final Order, based on the assembled record. 

 
To be clear, it was never the ALJs’ intention to directly approve the parties’ 

agreement, either with particular regard to MDN, or the entire multi-issue agreement13.    
Unlike the settlement in BPI - to which the Commission itself was a party, and which 
contained provisions the Commission could not have imposed without consent of the 
pertinent party - Commission approval of the agreement here was neither requested nor 
necessary.  As described in briefs on exceptions, the agreement determined only the 
settling parties’ litigation positions, not the Commission’s decision on MDN.  The 
agreement was only significant to these dockets insofar as it evidenced the willingness 
of the settling parties to conduct business by its terms.  That is, the Order states that the 
Commission’s principal task with respect to MDN was to “optimally balance [the parties’] 
interests.”  Order at 278.  The agreement was a fact to be considered when striking that 
balance14.  

 
That said, the Commission might consider revising the text of the Order to avert 

misinterpretation by the parties or reviewing courts.  For greater clarity, the first 
sentence of the first full paragraph on page 279 could be usefully modified as follows: 
“Accordingly, with regard to nominations specifically, the Commission will approve the 
terms like those agreed to by CNEG, Vanguard and the Utilities, quoted summarized 
above, which appear reasonable [retain footnote] in light of the evidentiary record and 
achieve a balance of interests acceptable to those parties the Commission.” 

 
B. ANNUAL GAS INJECTION REQUIREMENT 

 

                                                           
13

 The agreement is not in the record and the parties do not indicate whether it was ever reduced to 
writing (except for the descriptions in their briefs on exceptions). 
14

  As such, an opportunity for the IIEC to rebut the agreement would have been meaningless.  IIEC could 
not rebut the fact that other parties had reached agreement.   
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The Order concludes that the Utilities can require Rider FST customers to 
annually inject into the Utilities’ storage facilities certain percentages (70% for (PGL and 
75% for North Shore) of their allowable storage gas by November 30.  Multiut alleges 
that the Commission’s decision “was apparently based on” the agreement among the 
Utilities and certain transportation customers, described above.  Multiut Rehear. App. at 
2.  Therefore, Multiut avers, the Order is improperly derived from a non-unanimous 
settlement, in derogation of BPI.   

 
Multiut’s fundamental premise is simply incorrect.  The seasonal injection 

requirements approved by the Order are not based on the agreement.  The 
Commission’s discussion of seasonal injection requirements (pp. 273-77) thoroughly 
analyzes the parties’ evidence and arguments and renders a decision based on those 
elements.  Indeed, the final Order is substantively the same as the ALJPO, which 
preceded the agreement.  The agreement is mentioned in the final Order only to 
account for the 10% reduction in the North Shore’s originally proposed injection 
requirements (from 85% to 75%).  The Commission’s rationales for approving seasonal 
injection requirements and rejecting seasonal withdrawal requirements were derived 
entirely from evidence and arguments developed over multiple rounds of filed testimony.  
It is difficult to believe that Multiut actually believes otherwise. 

 
Multiut’s real problem is that the Order explicitly assesses and rejects its blanket 

opposition to a seasonal gas injection requirement.  This is understandable.  As Multuit 
reiterates in its Rehearing Application, it purchases gas for its clients as needed and 
does not inject gas into storage.  As a result, a requirement to store a large percentage 
of its annual gas volume before the heating season will disrupt Multiut’s business 
model.  However, since an FST customer relies on the Utilities to store sufficient gas to 
meet any FST customer demands, Multiut does exert pressure on the Utilities’ storage 
facilities.  That said, a mechanism might have been developed to align Multiuit’s no-
injection business model with the Utilities’ storage responsibilities.  But no such 
mechanism was presented for the record, and the ALJs do not know if private 
negotiations ever occurred. 

 
III. RIDER ICR 
 
 The Order rejects the Utilities’ proposed Rider ICR, through which the Utilities 
proposed to recover future costs associated with replacing iron gas mains in Chicago.  
In their Rehearing Application, the Utilities request both clarification of certain provisions 
in the order and rehearing so that they can adduce additional evidence concerning the 
clarified provisions.  To be clear, the Utilities are requesting a two-step process, with 
clarification preceding the presentation of evidence on rehearing. 
 
 The ALJs did not participate in the drafting of the pertinent provisions.  
Accordingly, we are reluctant to interpret their meaning, assess their sufficiency or 
propose a future course of action with respect to them.   Our role, then, will be to tee up 
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the issues presented for your consideration.  Where circumstances seem to point to a 
single conclusion, we will note that. 
 

A. CLARIFICATIONS 
 
 The first requested clarification pertains to the Commission’s statement, at p. 161 
of the Order, that 83 Ill.Adm.Code Part 656 provides a suitable template for capital cost 
recovery through mechanisms like Rider ICR.  Since Part 656 concerns water utilities, 
the Utilities now ask the Commission to clarify whether they can adapt the Part 656 
template to the particular circumstances of gas utilities.  The ALJs assume that such 
flexibility is inherent in the relevant language of the Order and no clarification is needed. 
 
 The second requested clarification concerns the interplay between the Part 656 
template and certain language in the Order, on page 162, delineating the sort of 
evidence that ought to support a rider like Rider ICR. The Utilities want to know whether 
these are alternative pathways – that is, whether they can choose either the Part 656 
template or the evidentiary presentation described on page 162. 
 
 The third requested clarification is whether all of the elements discussed on page 
162 must be addressed (assuming a utility selects that alternative, instead of Part 656), 
or whether elements inapplicable to gas main replacement can be ignored.  Again, the 
ALJs assume that such flexibility is inherent in the relevant language of the Order and 
no clarification is needed. 
 

B. REHEARING 
 

On the assumption that the Commission’s intentions will be clarified, the Utilities 
request rehearing to present the evidence that would be required by the clarified 
provisions.  They assert that such evidence would identify both the costs and cost 
savings associated with accelerated infrastructure replacement.  They would also 
propose to “reduce the amount otherwise recoverable under Rider ICR by 50%.”  PGL-
NS Rehear. App. at 10.  The Utilities believe that this reduction will account for all of the 
cost savings that accelerated replacement will create.   

 
C.  FUTURE ACTION 

 
The Utilities’ request for clarification and rehearing could be disposed of in any of 

the following ways: 
 
1) deny both the clarification and rehearing requests; 
 
2) revise the text of the Order to provide whatever clarification the Commission 

deems appropriate, and deny the rehearing request, with no additional 
recommendation; 
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3) revise the text of the Order to provide whatever clarification the Commission 
deems appropriate, and deny the rehearing request, with a recommendation 
that the Utilities file a new and separate application for an infrastructure rider; 

 
4) revise the text of the Order to provide whatever clarification the Commission 

deems appropriate, and grant the rehearing request, commencing additional 
proceedings on rehearing. 

 
Alternative #3 raises the issue of whether the Rider ICR can lawfully be approved 

outside of a rate case.  The judicial precedents analyzed in the Order would appear to 
answer that question affirmatively.  The critical point, in a rate case or other proceeding, 
would seem to be that all associated costs and savings are addressed 
comprehensively, so that the prohibition against single-issue ratemaking is not 
affronted.   

 
Alternative #4 could postpone the effective date of the rates approved in the 

Order.  If the Commission is concerned about that, it may have to devise a mechanism 
for putting the rates into effect while reconsidering Rider ICR.  The Utilities did not 
address this and, accordingly, the ALJs will not speculate on what mechanism, if any, 
might be permissible. 

 
The City of Chicago also requested rehearing with respect to Rider ICR.  Instead 

of clarification or an additional evidentiary proceeding, the City asks that the Order be 
“corrected and revised” to approve Rider ICR.  Thus, the City presents a fifth alternative 
– a grant of rehearing for the purpose of approving Rider ICR in its present form.  
However, the City offers no new facts or argument.  Moreover, the City ignores the 
single-issue ratemaking prohibition, as well as the mechanisms the Commission 
identified as essential for an infrastructure rider (the Part 656 template and the 
provisions discussed on page 162).  The City’s rehearing application should be denied. 

 
IV. RECOMMENDATIONS 
 
 Rehearing regarding ROE should either be denied or the text of the Order should 
be revised, without further hearings, as suggested in Section I.A. of this Memorandum. 
 Rehearing regarding transportation issues should be denied or the text of the 
Order should be revised, without further hearings, as suggested in Section II.A. of this 
Memorandum. 
 
 Regarding Rider ICR, adopt one of the options set forth in Section III.C. of the 
Memorandum and deny the rehearing application of CUB and the City on this issue. 
 
 
DG/EM:fs 


