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VERIFIED REPLY OF THE STAFF TO THE VERIFIED RESPONSE TO MOTION TO 

STAY SCHEDULE 
 
 
 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), through 

its undersigned counsel, pursuant to Section 200.190 of the Rules of Practice (83 Ill. 

Adm. Code 200.190) and files its Reply to the Verified Response to Motion to Stay 

Schedule filed by Enbridge Pipelines (Illinois) L.L.C (“Enbridge”).  For its response, Staff 

states as follows: 

 1. On Monday, March 10, 2008, Staff filed a Verified Motion to Stay 

Schedule and for an Expedited Briefing Schedule for the Motion (“Motion”).  Thereafter, 

on Friday, March 14, 2008, Enbridge filed a Verified Response to Motion to Stay 

Schedule (“Response”), which seeks a denial of the Staff’s Motion.   

 2. Enbridge’s Response claims that Enbridge has customers who expect the 

Extension Pipeline to be in service in 2009 and it will be greatly and irreparably harmed 

in the marketplace if this proceeding is delayed.  Response at 3.  Further, Enbridge 

claims it has contracted for millions of dollars worth of materials, equipment, and 
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services in order to begin construction in 2008 and these may be lost or have to stand 

idle if the Motion is granted.  Response at 3.  This argument is misleading. As 

discussed in the Direct Testimony of Mark Maple (Staff Ex. 1.0, pp. 19-20), as an 

interstate pipeline, Enbridge does not need a Certificate of Good Standing (“Certificate”) 

in order to build the pipeline.  The Certificate is necessary only if Enbridge wishes to 

have eminent domain authority.  Whether the Illinois Commerce Commission 

(“Commission”) will grant the Company’s request for a Certificate is currently 

undecided.  There is substantial opposition to the request, and the Commission could 

rule against the Certificate.  Furthermore, there is no statutory deadline for the entry of 

an order in this proceeding.  Certificate cases sometimes run into complications such 

that a considerable time elapses between the date of filing and the entry of a final 

order.  Docket No. 06-0706, a Petition by Illinois Power Company for a Certificate to 

construct new electric lines was filed on November 1, 2006 and is currently in the 

briefing stage.    

 The commitment to have the Extension Pipeline in service by 2009 and the entry 

into contracts for millions of dollars worth of materials, equipment, and services were 

business decisions made by Enbridge.  Presumably, Enbridge made these decisions 

with the understanding that there was no certainty that the Commission would grant it a 

Certificate or when an order would be entered, but also knowing that it could proceed 

with the construction even in the absence of a Certificate.  Enbridge could proceed with 

the Extension Pipeline without eminent domain authority, i.e., in the event that the 

matter was stayed or if the Commission ruled against granting the Certificate.   As such, 

although a stay would delay the entry of an order either granting or denying the 
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Certificate, and thus allowing or disallowing the grant of eminent domain, the stay would 

not bar Enbridge from proceeding with construction of the pipeline.  

 Additionally, although Enbridge is the Petitioner in this matter, Enbridge is not the 

only party to be considered.  There are in excess of 200 intervenors in this matter.  

Each of them has alleged, in their respective Petitions to Intervene, that they have an 

interest in the matter.  Most, if not all, of them have property rights which may be 

affected by the Commission’s decision in this matter.   

 3. Enbridge contends the Extension Pipeline and the Texas Access Pipeline 

will not be directly connected, will not share any routing, and will not enjoy any flexibility 

in routing if an indefinite stay is granted.  Response at 5.  While Enbridge may claim the 

Extension Pipeline and the Texas Access Pipeline are distinct lines, it would be difficult 

to argue that the pipelines are not related.  The Texas Access Pipeline, which will start 

in Patoka and go to the Texas Gulf Coast, is for all practical purposes another 

“enhancement” of the Southern Access Program.  (See Application for Certificate in 

Good Standing and Other Relief (“Application”), p. 7, “[t]he Extension Pipeline is a 

further enhancement of the Southern Access Program…”  ).  The purpose of both 

pipelines is to move crude petroleum from Canada south through the United States.  

The Texas Access Pipeline starts at the same point that the Southern Access Pipeline 

ends.  The proposal is for them both to be owned and operated and least in part by 

Enbridge affiliates.   It is not clear to Staff what is meant by the reference to no direct 

connection, but it is Staff’s understanding that the purpose of the Texas Access 

Pipeline is to ship crude petroleum such as that arriving in Patoka on the Southern 
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Access Pipeline further south to Texas.  Whether the connection is direct or indirect 

does not appear to make a material difference in the practical purpose of the pipelines.   

 Similarly the statement that the pipelines will not enjoy any flexibility in routing 

does not ring true.  While it is clear that the Extension Project will begin at the Flanagan 

terminal and Enbridge intends to connect it to the Patoka Hub, it would be incorrect to 

state that there is only one route that would perform that purpose.  The Extension 

Pipeline could be placed in any number of locations and satisfy the start in Flanagan, 

connect to Patoka Hub criteria.  The connection could be a spur pipeline from the 

Extension Pipeline to the Patoka Hub.  If that were the case, then the Texas Access 

Pipeline could begin near the Extension Pipeline; perhaps in this case there would be a 

direct connection.  The Texas Access Pipeline could be connected to the Patoka Hub 

through a spur as well.  Or, the Texas Access Pipeline could be located near at the 

Patoka Hub and the Extension Pipeline could be connected to the Patoka Hub and the 

Texas Access Pipeline by a spur.  In any event, it would be inaccurate to say that 

locating the two pipelines at the same time would not provide added flexibility in routing.   

 4. Staff did not state that the petition filed at the Federal Energy Regulatory 

Commission (“FERC”) was for approval to construct the line.  The Motion states that the 

Petition was filed regarding their plans to construct the line.  It was not Staff’s intent to 

get into the issues raised by the Petition, but simply to rely on it to demonstrate 

Enbridge’s resolve in moving forward with the project.  Staff stands corrected regarding 

its statement that “Enbridge has already obtained shipper commitments for the 

proposed Texas Access Pipeline…” (Motion, p. 3)  The FERC filing actually states 

“[s]hippers expressed strong interest in the offer but were reluctant to make a binding 
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commitment…”  (Joint Petition for Declaratory Order of Enbridge (U.S.) and ExxonMobil 

Pipeline, p. 3) Nevertheless, the point Staff was making remains, the Texas Access 

Pipeline will almost certainly go forward. 

 5. Even though Enbridge did provide some clarification regarding the various 

Enbridge entities involved in the Commission docket and the Federal Energy 

Regulatory Commission (“FERC”) docket  in their Response to Motion of “Pliura 

Intervenors” To Dismiss or Stay, Staff believes that further identification of the Enbridge 

entities, as well as a detailed explanation of why different corporate entities are involved 

in the Federal Energy Regulatory Commission (“FERC”) filing of October 18, 2007 and 

their relationship with Enbridge Pipeline (Illinois), Inc. is necessary for a complete and 

comprehensive analysis of the proper party for the Certificate.  Enbridge states “[i]t is 

anticipated that Enbridge (U.S.) Inc., not Enbridge Illinois, would be one of the joint 

venture partners.  Enbridge (U.S.) Inc. has no ownership interest in Enbridge Illinois 

and Enbridge Illinois has no ownership interest in it.”  (Response, footnote 1, p. 2) It is 

not clear that the ownership issue is determinative.  It appears the two corporations are 

affiliated, perhaps sharing the same corporate parent.  It is relevant which Enbridge 

corporate entity plays what part in the development and placement of the Extension 

Pipeline and why those functions are being performed by different entities.  

 6. Staff does not believe there would be any benefit to the Administrative 

Law Judge by having the parties orally argue their respective positions.  The positions 

of the parties are already set fully forth in their pleadings and there is no need to further 

articulate these arguments.    
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 WHEREFORE, for all the reasons set forth herein, Staff of the Illinois Commerce 

Commission respectfully requests that the current schedule be stayed generally. 

       Respectfully submitted, 

  

        
       ________________________________ 
March 18, 2008     JAMES V. OLIVERO 
       Counsel for the Staff of the  
       Illinois Commerce Commission 
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