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UNITED STATES OF AMERICA  

 BEFORE THE 
 FEDERAL ENERGY REGULATORY COMMISSION 
 
       ) 
Mobil Pipe Line Company ) Docket No. OR07-21-000 
       ) 
       ) 
 

MOTION TO INTERVENE, PROTEST,  
REQUEST FOR DISCOVERY AND HEARING PROCEDURES 

AND PROFFER OF SUPPORTING MATERIALS OF  
THE CANADIAN ASSOCIATION OF PETROLEUM PRODUCERS 

 

  
 The Canadian Association of Petroleum Producers (CAPP) hereby submits, pursuant 

to; 18 C.F.R. §348.2, and the Commission’s Rules of Practice and Procedure, 18 C.F.R. 

§385.211, §385.212 and §385.214, its motion to intervene in this proceeding, its protest of 

the application filed herein, and its requests that discovery and hearing procedures be 

adopted in order to resolve the issues raised with respect to the application.  The basis and 

support for CAPP’s motion and request and the foundation of its position are set forth in the 

accompanying verified testimonies of Mark Pinney and Réal M. Cusson.  In support 

whereof, CAPP states as follows: 

 

 I. 

 CAPP requests that all pleadings, correspondence or other communications in regard 

to this proceeding be addressed to: 
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Mark Pinney 
Canadian Association of Petroleum Producers 

1st Canadian Center 
 2100, 350 - 7th Avenue, S.W. 

 Calgary, Alberta T2P 3W5 
CANADA 

 
and 

 
James H. Holt 

Betts & Holt, LLP 
1333 H Street, N.W. 

Suite 1000 West 
Washington, DC 20005 
jhh@bettsandholt.com 

202  530-3380 

 II.  IDENTITY OF MOVANT AND INTERVENTION 

  CAPP is a corporation organized pursuant to the laws of the province of Alberta, 

with its principal place of business located in Calgary, Alberta, Canada.  Its membership 

represents virtually the entirety of the producing sector of the Canadian petroleum industry.  

The members of CAPP produce most of the crude oil and other petroleum products 

originating in Canada and destined for markets in the U.S., including a significant 

proportion of the supplies currently transported by the applicant herein, the Pegasus Pipeline 

of Mobil Pipe Line Company (Pegasus), and of the supplies anticipated to be transported by 

Pegasus during time periods relevant to the issues raised by the application. 

 CAPP’s members contract for term services provided by Pegasus in order to 

transport Canadian-produced crude oil supplies to markets in the U.S. Gulf Coast; they also 

anticipate contracting for such services on a spot basis.  The economics of export 

arrangements into U.S. markets, including those served by Pegasus, are directly impacted by 

the availability and terms of transportation services to refining facilities.  Illustrative of these 

commercial arrangements are those described in the accompanying testimony of Réal M. 
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Cusson, Senior Vice President of Marketing with Canadian Natural Resources Limited 

(CNRL).  Movements of supplies from the point of origin, Patoka, Illinois, to the point of 

destination in Nederland, Texas, and neighboring Gulf Coast refining facilities, covered in 

the application, are of direct interest to CAPP’s members. 

 CAPP has been and remains actively engaged in the industry dialogue involving the 

need for additional transportation capacity for north-to-south movements of increasing 

Canadian crude supplies, which have involved the Pegasus line, among others. CAPP’s 

members are thus directly affected by the proposed rate and tariff changes, and by any 

Commission action in this docket. CAPP has a vital interest in this proceeding within the 

meaning of the relevant statutory and procedural provisions, an interest that is not 

represented by any other party. 

 

III.  PROTEST 

 On August 24, 2007, Mobil Pipe Line Company submitted a request for 

authorization for market-based rates for shipments of crude oil by its Pegasus pipeline.  The 

point of origin for the requested authorization is the Patoka, Illinois hub and the point of 

destination is Nederland, Texas, the location of various refining facilities. 

 CAPP protests the requested authorization to charge market-based rates.  The 

applicant has failed to justify its request for market-based rate authority with respect to the 

origin and destination points on the Pegasus line.  Under Order No. 572, FERC Stats. & 

Regs. 31,077, an applicant for market-based rates has the burden of presenting information 

which “will permit the Commission to make informed decisions about market power and 

prevent the possibility of abuses of market power.”  The application fails to carry out this 
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stipulated requirement.  The request should be denied. 

 Deficiencies of the application as well as numerous countervailing facts and 

considerations are detailed in the accompanying verified testimonies of Mark Pinney, 

Manager, Markets and Transportation, the Canadian Association of Petroleum Producers 

(CAPP), and Réal M. Cusson, Senior Vice President of Marketing, Canadian Natural 

Resources Limited (CNRL).  As set forth therein, the application fundamentally fails to 

address the commercial circumstances under which Pegasus operates currently and for the 

foreseeable future.  While acknowledging that the current north-to-south transportation of 

crude oil is a recent phenomenon, the result of the physical reversal of flows from traditional 

supply region to a traditional locus of refining and end-use markets in the Midwest, the 

application offers no insight into the implications of these changes for the purposes of 

evaluating market power. 

 Specifically, the application fails to acknowledge; 1) the growing need for additional 

U.S. refinery feedstocks from crude oil suppliers in Canada, 2) the substantial and 

continuing growth in available supplies of heavy crude oil from western Canada, 3) the 

saturation of limited, regional refining capacity in the U.S. Midwest, and 4) the resulting 

constraints on transportation routes from Canadian suppliers to refineries in the U.S. Gulf 

Coast.  Because the application fails to acknowledge or address these market conditions, 

which are the predominant commercial characteristics – the market realities – governing the 

relative market strength of the applicant’s Pegasus line, the application fails to furnish the 

most relevant information from which the Commission can assess the propriety of the 

proposal that market-based rate authority be conferred. 

 Mr. Pinney furnishes what the application fails to, namely, a realistic starting-point 
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assessment of the industry conditions that led to the reversal of the Pegasus line.  As is well 

publicized in industry and financial reports, most of Canada's heavy-crude exports have 

historically been sold into the U.S. Midwest, but the refinery capacity in that geographic 

location represents a “limited regional market,” which has become “saturated” as a result of 

the surging production from Canada in recent years.  Given the “intractable feedstock” 

qualities of heavy Canadian crude that typify the incrementally available supplies, suitable 

refinery destinations are confined numerically and geographically: the Gulf Coast is the 

market of choice. 

 Translating these central commercial considerations into the analytical terms of 

market-power analysis, Mr. Pinney explains that because of the myopic and mechanistic 

approach, the origin market is geographically overstated in the presentation made by the 

applicant.   The relevant origin market is not the generic “Upper Midwest” invoked and 

urged in the direct testimony, but rather the point of embarkation for the incremental crude 

supplies that would be most directly affected by unconstrained transportation rates in actual 

operation, namely, the Patoka hub. 

 Since, in assessing whether there exist “good alternatives” to the services for which 

non-regulated rates are proposed, the relevant considerations include not only the physical 

existence of alternatives but also the commercial incentive to employ those alternatives, Mr. 

Pinney examines the publicly-available price indexes that serve as evidence for such 

purposes.  He finds that there is a commercial imperative for additional crude to be 

transported from Patoka to the Gulf Coast, and that imperative is demonstrated by the 

substantial locational disparity in netbacks in the marketplace.  This evidence belies the 

claim that Pegasus, the only available option for such movements, qualifies for market-
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based rates. 

 As Mr. Pinney demonstrates, there has been a sustained and marked increase in the 

price differentials between heavy and light crude since 2004 as western Canadian oil sands 

heavy oil supplies have grown from 301 mbpd in 2002 to 678 mbpd currently.  These price 

comparisons bespeak commercial forces that translate directly into market power for those 

with control over the means of  capitalizing on that disparity, and this in turn affords a 

commercial premium to access to refinery capabilities.  Given the indisputable geographic 

circumstances – no meaningful additional refining capacity in the Midwest, available and 

suitable capacity in the Gulf Coast – the transportation services between those locations hold 

the clear prospect for exploitation and extraction of rent, precisely what an applicant must 

demonstrate to the Commission is not present. 

 Mr. Pinney computes two conservative (understated) and preliminary HHI analyses 

for the relevant origin market, under two slightly different assumptions.  In his first 

computation the capacity of the Chicap Pipeline is included as a reasonable substitute for the 

services of Pegasus.  In this case (Table 4) the resulting HHI is 3600.  Consistent with his 

recommendation that prevailing commercial realities be incorporated into the analysis, he 

makes a second HHI computation excluding the Chicap capacity.  Asked for his reasons for 

not treating the Chicap line as reasonably within the scope of Pegasus’ market, Mr. Pinney 

explained in plain terms: 

“I have excluded Chicap in this analysis due the fact that this pipeline is unlikely to 

be used by Canadian heavy crude oil for transportation away from the Patoka Hub.  

It makes little economic sense to transport Canadian crude from Chicago to Patoka 

via the Mustang pipeline, only to turn around and pay to transport this same crude 
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back to Chicago via the Chicap pipeline.   

The result under this scenario: an HHI of 5300 (Table 4A).  Either of Mr. Pinney’s 

computations produce figures that far exceed the Commission’s applicable threshold HHI of 

2500, and the application warrants no further review on the basis of these figures.  In any 

event, as Mr. Pinney explained, neither scenario integrates the netback analysis, and both are 

accordingly conservative. 

 The application submitted for market-based rates for the Pegasus line is seriously 

deficient, relying as it does on mechanistically assembled pieces of information, and 

omitting the industry conditions that assemble those pieces into a meaningful portrayal of 

prevailing market conditions.  CAPP proffers its evidence in order to furnish the information 

required for a Commission determination, and that determination should be that there is 

indisputably market power present in the relevant market, well in excess of the limits within 

which market-based rates have been contained by the Commission. 

IV. REQUEST FOR HEARING AND DISCOVERY PROCEDURES 

 In Order No. 572, the Commission provided that parties protesting applications for 

market-based rate authority may request 1) a hearing and 2) discovery procedures, 

concurrently with the submission of protests to a proposal for market-based rates.  Pursuant 

to Rules 401-441 and 502 of the Commission’s Rules of Practice and Procedure (18 C.F.R. 

385.401-411; 385.502) CAPP requests that hearing and discovery procedures be adopted in 

order to afford full opportunity for interested parties to explore the basis of the claims 

contained in the application and to facilitate a full and complete market power analysis.  If 

the Commission determines that the application does not warrant further consideration and 

denies the requested authorizations to charge market-based rates, such procedures may be 
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 Exhibit No.____(CAP-1) 

 

 UNITED STATES OF AMERICA 

 BEFORE THE 

 FEDERAL ENERGY REGULATORY COMMISSION 

 

In the Matter of    ) 

Mobil Pipe Line Company ) Docket No OR07-21-000 

      )      

 

 Answering Testimony 

 of 

 Mark Pinney 

 on behalf of the 

 Canadian Association of Petroleum Producers 

 

Q: Please state your name, title and business address. 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

A: My name is Mark Pinney.  I hold the position of Manager, Markets and 

Transportation with the Canadian Association of Petroleum Producers (CAPP).  

My business address is 2100, 350 - 7th Avenue S.W., Calgary, AB, T2P 3N9. 

 

Q: On whose behalf do you appear? 

A: I appear on behalf of the Canadian Association of Petroleum Producers ("CAPP").  

 

Q: Please outline your educational and employment history and other relevant 

qualifications. 
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A: I graduated in 1982 from the University of Wales, Aberystwyth, with a Bachelor 

of Science Degree in Economics.  In 1985, I received a Master of Arts in 

Economics from the University of Calgary. For the period 1985 to 1988, I worked 

as an economist, first with Barclays Bank in the United Kingdom, and then with 

Gulf Canada Resources Limited in Calgary.  In January 1989 I joined the Alberta 

Energy Resources Conservation Board as an economist.  In March 1993 I joined 

the Alberta Petroleum Marketing Commission as Senior Regulatory Analyst.  In 

May 1995 I assumed my current position with CAPP. 

 

Q: Have you previously sponsored testimony before the Federal Energy Regulatory 

Commission (“FERC”) or any other regulatory body? 

A: Yes I have.  I have prepared written testimony submitted to the FERC in the 

general rate cases of Northern Natural Gas Company (Docket No. RP95-185, 

Docket No. RP98-203; Docket No. RP03-398 and Docket No. RP04-155), the 

general rate cases of Northern Border Pipeline Company (Docket No. RP99-322, 

Docket No. RP06-72), the Portland Natural Gas Transmission general rate case 

(Docket No. RP02-13) the Maritimes & Northeast Pipeline L.L.C. general rate 

case (Docket No. RP04-360) and the Gas Transmission North general rate case 

(Docket No. RP06-407).  Each of these proceedings was resolved pursuant to a 

settlement agreement achieved prior to the commencement of evidentiary 

hearings.  I have appeared before the California Public Utilities Commission 

(“CPUC”) as a witness in A. 01.10.011, the proceeding that established rates for 
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PG&E for 2004.  I subsequently sponsored testimony before the CPUC in 

proceeding A.04.03.021 which established rates for PG&E for 2005.  A 

settlement in that proceeding was arrived at before the hearing portion of the 

proceeding commenced.  I have also appeared and sponsored testimony before the 

Canadian National Energy Board (“NEB”), and the Alberta Energy and Utilities 

Board (“AEUB”).  I testified before the NEB in cases involving the tolls for 

TransCanada Pipeline (RH-4-93, RH-1-2002, and RH-2-2004) and Foothills 

Pipeline (RH-1-95) and in a cost-of-capital proceeding for TransCanada Pipeline 

(RH-4-2001).  I appeared before the AEUB in its Generic Cost of Capital 

Proceeding No. 1271597.   

 

Q: What is the purpose of your testimony? 

A: My testimony responds to the application and evidence of Mobil Pipe Line 

Company (“MPLCO”) and its witnesses that conclude that competitive 

alternatives are sufficient to prevent any exercise of market power by Pegasus 

Pipeline (“Pegasus”) so that the pipeline should be granted authority to charge 

market- based rates.   

 

Q: What approach do you recommend for ascertaining whether there are good 

alternatives to the services sold by Pegasus? 

A: I suggest that this question entails two parts; first, to establish whether and to 

what extent there are physical assets in existence that make it operationally 
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possible for a customer to employ alternative means of transportation.  A second, 

critical element of the analysis is whether those alternatives represent good 

alternatives in the sense that a seller of crude obtains a comparable netback from 

utilizing these alternatives. 

 

Q: Has Pegasus adequately addressed each of these elements in its presentation? 

A: In my view, no.  It has taken only a narrow view that focuses on the first issue.  

Because it has not examined the commercial and economic realities of shippers 

using alternatives it has overstated the range of alternatives and understated the 

degree of market power Pegasus holds. 

 

Q: What specifically has Pegasus failed to acknowledge regarding the commercial 

and economic realities that you refer to? 

A: In its application and evidence, the pipeline has catalogued various geographic 

locations containing crude oil refineries and crude oil pipelines that might 

hypothetically be considered alternatives to transporting heavy crude oil on 

Pegasus pipeline, but it has failed to examine whether or in what specific 

circumstances there is a reasonable commercial incentive to do so.  In my view 

the Commission cannot meaningfully assess the market power issue without 

taking into account this latter consideration. 

 

20071023-5018 FERC PDF (Unofficial) 10/23/2007 01:15:52 PM



Answering Testimony of Mark Pinney     
OR07-21 
Exhibit No._____(CAP-1) 
Page 5 of 20 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q: Before turning to how you would recommend the Commission go about taking 

these factors into account, are there any general observations you would offer 

regarding developments in the industry that serve to put the Pegasus project into a 

current commercial context? 

A: Yes.  I would begin by quoting from a recent Wall Street Journal article, which 

captures one of the key contextual elements:  

 “Historically, most of Canada's heavy-crude exports have been sold to a 

handful of petroleum refineries in the U.S. Midwest equipped to process 

such intractable feedstock, but the recent rise in Canadian bitumen output 

from oil sands quickly saturated that limited regional market, pushing 

down bitumen prices to about half of the West Texas Intermediate crude 

price in this year's first quarter.” 

 “Canada Sands Yield More Oil for U.S,” July 12, 2006, The Wall Street Journal 

By Tamsin Carlisle.  I concur with the writer’s observations, and would especially 

note two points.  One, Canadian heavy-crude supplies have increased 

substantially in recent years and are expected to continue to do so.  These supplies 

must reach refineries in order to be integrated into the North American fuels 

markets.  Second, the “limited regional market” afforded by refineries located in 

the U.S. Midwest have become “saturated,” meaning that heavy crude supplies 

from Canada must access other markets, such as the U.S. Gulf Coast.  Pegasus 

alludes to these factors in its application but not in a way that sufficiently 
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furnishes the commercial context of the market analysis called for by its proposal 

to implement market-based rates. 

Q: How do you recommend the Commission take into account this second set of 

commercial factors that you have identified? 

A: One obvious way is to consider some of the same economic factors that shippers 

would be expected to use in making their commercial decisions.  Central to this 

calculus is a survey of the relative values of crude oil in the relevant geographic 

markets. 

 

Q: Have you undertaken to furnish this type of analysis? 

A: Yes, I have. 

 

Q: In its application, Pegasus refers to fifteen refineries located in the Upper 

Midwest Region, and represents (at page 13) that “the crude oil delivered to 

Pegasus at Patoka could instead be delivered to these refineries.”  Do you have 

any response to this claim? 

A: Yes, I do.  This assertion is simplistic, implying as it does that such deliveries 

represent a viable alternative to transportation to Gulf Coast markets.  It is an 

illustration of my introductory observation, that without consideration of the 

commercial realities a mere catalogue of the physical location of supplies and 

alternatives borders on the purely hypothetical. 
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Q: What are the actual commercial circumstances you refer to? 

A: As I have already noted and as is explained further in the accompanying 

testimony of Mr. Cusson, the starting point of analysis should be the recognition 

that Canadian heavy crude oil is a growing and abundant supply, and that in order 

for these increasing supplies to enter the North American markets for fuels they 

must be transported to refinery facilities in the U.S..  The available refining 

capacity under current and foreseeable market conditions is concentrated in the 

U.S. Gulf Coast, the destination of the Pegasus pipeline.  Pegasus is the only 

pipeline access that Canadian producers have to ship heavy crude oil to these 

markets. 

 

Q: What are your main findings? 

A: Contrary to the conclusions and findings presented by the applicant, I find that 

when an appropriate definition of an origin market is used, an HHI analysis 

indicates the presence of a highly concentrated market and not one that could be 

described as workably competitive.  I also find that there is a lack of good 

alternatives to the transportation services provided by Pegasus such that the 

pipeline would be able to exercise market power if granted authority to charge 

market-based rates. 

 

Q: You indicate that you disagree with MPLCO’s definition of Pegasus’ origin 

market.  What is the basis for your disagreement? 
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A: I have two concerns with MPLCO’s definition of Pegasus’ origin market.  First, I 

believe that MPLCO has used an inappropriately large geographical area for its 

origin market in order to identify a large number of alternatives that are available 

to shippers on Pegasus.  Second, I would dispute whether these alternatives that 

MPLCO has identified constitute “good” alternatives to the services provided by 

Pegasus Pipeline.  

 

Q: Please explain your first concern that MPLCO has used an inappropriately large 

geographical area as its origin market. 

A: MPLCO identifies its origin market as “The Upper Midwest Origin Market” 

which encompasses the states of Minnesota, Wisconsin, Indiana, Illinois, 

Michigan, Ohio, and Kentucky.  This region includes some fifteen refineries that 

MPLCO maintains are an alternative destination to volumes delivered to Pegasus. 

In addition, MPLCO identifies the Spearhead and Lakehead pipelines, which can 

move crude oil out of this region, as alternatives to Pegasus in order to access 

destination markets.  I would note that as a practical matter, the larger the 

geographical extent of an origin market one uses, the more alternatives appear to 

present themselves, whether they prove to be viable alternatives or not.  MPLCO 

itself acknowledges that it has chosen an extremely large geographical area for its 

origin market that is:  
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“…a departure from the Commission’s long-standing reliance on BEA’s – 

the “economic areas” defined by the Bureau of Economic Analysis of the 

United States Department of Commerce – as the starting point for defining 

relevant geographic markets in petroleum products cases.” (Application 

page 11) 

 

 In its Order 572, the Commission noted that the term BEAs is defined as 

geographic regions surrounding major cities that are intended to represent areas of 

actual economic activity.  The origin market chosen by MPLCO for Pegasus is a 

far cry from this standard geographical definition which focuses on cities and 

their surrounding regions, and instead includes a vast area that encompasses some 

seven states and fifteen refineries.   

 

Q: Do you have any other comments with respect to MPLCO’s choice of 

geographical scope for its origin market? 

A: Yes.  As indicated previously, MPLCO has chosen a sufficiently large 

geographical area in order that it is able to include fifteen refineries as alternative 

destinations for crude oil in this origin market.  However, the impetus for the 

pipeline reversal project was the need for access to new markets for Canadian 

crude.  The reversal of the line resulted in the Pegasus pipeline transporting crude 

in a north to south direction today, in order to transport Canadian Heavy crude oil 

to the Gulf Coast.  This is a direct consequence of the commercial, industry 
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circumstances I noted earlier, where the demand for heavy crude oil in the U.S. 

Midwest market had been virtually saturated by growing volumes of Canadian 

heavy crude oil.  Alternative geographic locations for additional refining capacity 

are required, and these conditions are expected to endure for the foreseeable 

future.  Accordingly, for Pegasus to recite that there are fifteen refineries in the 

Upper Midwest is an accurate observation but only serves as the predicate for the 

assessment of its market power. 

 

This brings me, therefore, to my second area of concern regarding the number of 

good alternatives that are available to the Pegasus pipeline.  Even if the 

Commission were to agree with MPLCO’s definition of the origin market for 

Pegasus, the Midwest refineries identified by the applicant do not represent 

“good” alternatives. 

 

Q: Please explain what you mean by the term “good” alternatives. 

A: Certainly.  In addition to identifying what is a relevant geographic market, the 

Commission has stated that the applicant must provide a demonstration that all of 

the alternatives within this geographical market are good alternatives in terms of 

price.  For origin markets the Commission has indicated that the focus should be 

on alternatives available to the shipper for getting product out of a particular 

location and it should be the netback (i.e. the price to the shipper after all costs of 

delivery) that should be compared in determining good alternatives. (see 103 
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FERC ¶ 61,236 paragraph 33 and footnote 16).  The substantial growth in 

Canadian heavy crude oil production available to its traditional market, i.e. 

refineries in the US Midwest, has exerted downward pressure on prices in this 

market with the result that Canadian heavy crude oil producers are able to receive 

significantly higher prices and netbacks for their product sold in the U.S. Gulf 

Coast than they can by selling in their traditional U.S. Midwest markets.   

 

Q: What indicators do you have to show that growth in heavy Canadian crude oil 

production has exerted downward pressure on prices as traditional markets for 

this crude have become over-supplied? 

A: Please see the following Table 1.  This table shows light-to-heavy oil price 

differentials over the period 1990 to 2007 year to date.  The table shows a 

sustained and marked increase in the differential since 2004 as western Canadian 

oil sands heavy oil supplies have grown from 301 mbpd in 2002 to 678 mbpd 

currently.  Growing supplies of Canadian heavy crude has thus depressed its price 

relative to that of light crude oil. 
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Table 1 

Light Crude 
Oil Refiner 

Postings (at 
Edmonton)

Heavy Crude 
Oil Refiner 

Postings (at 
Hardisty)

Light-Heavy 
Differential

Year US$/Barrel US$/Barrel US$/Barrel
1990 23.69 17.84 5.86
1991 20.42 12.63 7.79
1992 19.47 14.07 5.40
1993 16.95 12.50 4.45
1994 16.02 13.09 2.92
1995 17.53 15.03 2.50
1996 21.44 18.36 3.08
1997 19.97 15.33 4.64
1998 13.55 9.87 3.68
1999 18.41 15.72 2.69
2000 29.85 23.13 6.72
2001 25.27 16.19 9.08
2002 25.42 20.17 5.24
2003 30.88 23.39 7.49
2004 40.45 28.94 11.50
2005 56.76 37.02 19.74
2006 64.16 45.44 18.72

2007 YTD 66.23 47.49 18.74  3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Source: CAPP Crude Oil Report: Table 1, and converted to US $ using Exchange 

Rate reported in Table 2. 

 

Figure 1 entitled “Western Canadian Crude Oil Supply Pipeline Planning Case” is 

taken from CAPP’s report entitled “Crude Oil Forecast, Markets and Pipeline 

Expansions” that was released in June 2007.  The figure shows both the growth 

that has occurred in heavy oil production in Canada as well as the high level of 

future growth that is expected to occur.  
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Figure 1 

 

 

Q: What indicators do you have to show that Canadian heavy crude oil producers are 

able to receive significantly higher prices for their product in the U.S. Gulf Coast 

than they can obtain in their traditional U.S. Midwest markets? 

A: Table 2 shows the price for heavy Canadian Crude Oil at Chicago (Bow River and 

Lloyd Blend) and the price for heavy crude oil in the US Gulf Coast (Maya).  The 

data shows that the price differential between heavy crude oil delivered at these 

two locations over the period August 2006 to August 2007 averaged over $(US)5 

per barrel, so that Canadian heavy crude oil producers are able to receive a much 

higher netback for their product if sold in Gulf Coast markets than they would if 

sold to Midwest refineries. 

20071023-5018 FERC PDF (Unofficial) 10/23/2007 01:15:52 PM

tpliura
Highlight

tpliura
Highlight

tpliura
Highlight



Answering Testimony of Mark Pinney     
OR07-21 
Exhibit No._____(CAP-1) 
Page 14 of 20 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

 Table 2: Chicago/Gulf Coast Heavy Crude Pricing Differentials (US$/Bl)  

Bow River 
at Chicago

Lloyd 
Blend at 
Chicago

Maya @ 
USGC

Maya/Bow 
River 

Differential

Maya/Lloyd 
Blend 

Differential
Aug-06 59.02 57.73 59.86 0.84 2.13
Sep-06 44.68 43.34 50.42 5.74 7.08
Oct-06 39.60 38.11 47.39 7.79 9.28
Nov-06 41.31 39.58 47.20 5.89 7.62
Dec-06 46.00 44.32 48.90 2.90 4.58
Jan-07 39.79 37.63 42.45 2.66 4.82
Feb-07 46.50 44.3 47.39 0.89 3.09
Mar-07 48.67 47.13 49.28 0.61 2.15
Apr-07 46.25 44.18 53.77 7.52 9.59
May-07 49.30 47.57 55.41 6.11 7.84
Jun-07 50.54 49.15 59.68 9.14 10.53
Jul-07 55.40 53.36 64.49 9.09 11.13
Aug-07 54.28 54.61 61.29 7.01 6.68
Ave 5.09 6.65

Source: CAPP Crude Oil Report, September 2007 Edition, tables 5 and 8  

Q: What do you propose to be the appropriate origin market for the Pegasus 

Pipeline? 

A: I believe the Patoka hub itself is the appropriate origin market.  As shown in 

Table 3, shippers can transport crude oil to the hub via three incoming pipelines 

and have a choice of six outgoing pipelines on which to send their crude.  It is 

these six pipeline alternatives that should in my view be examined in any market 

power analysis. 
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Table 3 

Patoka Hub Infrastructure

Incoming Pipelines

Owner Origin  Size Capacity
Capline Marathon, BP, Plains St. James, LA 40" 1200 MBPD
Woodpat Marathon Wood River, IL 22" 250 MBPD
Mustang ExxonMobil Chigaco, IL 18" 100 MBPD

Outgoing Pipelines Owner Destination  Size Capacity

Chicap BP, Enbridge, Chevron Chicago, IL 26" 360 MBPD
Capwood Plains, Valero Wood River, IL 24" 275 MBPD
Pegasus ExxonMobil Nederland, TX 20" 66 MBPD
Marathon Pipe Line Marathon Catlettsburg, KY 20" 245 MBPD
Marathon Pipe Line Marathon Robinson, IL 20" 230 MBPD
Marathon Pipe Line Marathon Martinsville/Lima 20" 255 MBPD  

Source: Marathon Pipeline 

The Patoka hub, which is served by nine pipeline systems and contains 59 tanks, 

receives crude oil from the US Gulf Coast as well as Canadian sourced crude.   

 

Q: Have you conducted a market power analysis using the pipelines exiting the 

Patoka Hub?  

A: Yes I have.  The following table 4 shows an HHI analysis based on the capacities 

of the pipelines exiting the Patoka Hub.  It shows an HHI of over 3600 calculated 

on this basis, which indicates a highly concentrated market that is far above the 

threshold of 2500 that the Commission has used in other cases to determine 

whether or not a market should be presumed to be workably competitive. 
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Table 4 

HHI Analysis Using Outgoing Pipeline Capacities from Patoka Hub

Capacity (MBD) % HHI
Chicap 360 25.15723 633
Capwood 275 19.21733 369
Pegasus 66 4.612159 21
Marathon Systems 3 20 inch 730 51.01328 2602
Total 1431 3626

Pegasus Market Share (%) 5

Note:  The capacities of the 3 Marathon systems have been
combined due to single ownership  

 I have also conducted an HHI analysis that excludes Chicap pipeline, and the 

results are shown in Table 4(a).  I have excluded Chicap in this analysis due the 

fact that this pipeline is unlikely to be used by Canadian heavy crude oil for 

transportation away from the Patoka Hub.  It makes little economic sense to 

transport Canadian crude from Chicago to Patoka via the Mustang pipeline, only 

to turn around and pay to transport this same crude back to Chicago via the 

Chicap pipeline.  In this case, where Chicap is excluded from the analysis, the 

HHI rises to over 5300, indicating a highly concentrated market. 

Table 4(a) 

HHI Analysis Using Outgoing Pipeline Capacities from Patoka Hub
Excluding Chicap

Capacity (MBD) % HHI
Capwood 275 25.67694 659
Pegasus 66 6.162465 38
Marathon Systems 3 20 inch 730 68.1606 4646
Total 1071 5343

Pegasus Market Share (%) 6

Note:  The capacities of the 3 Marathon systems have been
combined due to single ownership  

20071023-5018 FERC PDF (Unofficial) 10/23/2007 01:15:52 PM



Answering Testimony of Mark Pinney     
OR07-21 
Exhibit No._____(CAP-1) 
Page 17 of 20 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

Q: Do you have any other observations regarding your HHI analysis? 

A: Yes, I would note that I have not explicitly attempted to integrate a netback 

analysis into the HHI analysis, nor have I undertaken to verify or measure the 

physical integration of the various pipelines that serve Patoka with the refining 

facilities that shippers with the profile I have described might reasonably seek to 

access.  The measure I have computed is, as a result, likely to be understated, and 

should not be used by the Commission absent further evidence on these issues. 

 

Q: Tables 4 and 4(a) show that Pegasus’ market share is five and six percent 

respectively, which is somewhat lower than the market share of other pipelines in 

this origin market.  Does this affect your conclusions whether Pegasus should be 

granted market-based rate making authority? 

A: No, it does not affect my conclusion that Pegasus should be denied the authority 

to charge market-based rates.  As I have shown in my testimony there is currently 

a $(US)5 advantage in selling heavy crude oil at the US Gulf Coast over selling it 

in the U.S. Midwest.  Shippers that have not made any term commitments to ship 

on the Pegasus pipeline currently pay a rate of $1.27 per barrel.  If granted 

market-based rate making authority, based on these price differentials, Pegasus 

could charge a rate more than three times its current cost-based tariff and still not 

see any reduction in its throughput as shippers would still prefer to use the 

Pegasus system as an alternative to selling crude to U.S. refineries in the Patoka 

20071023-5018 FERC PDF (Unofficial) 10/23/2007 01:15:52 PM

tpliura
Highlight



Answering Testimony of Mark Pinney     
OR07-21 
Exhibit No._____(CAP-1) 
Page 18 of 20 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

                                                

market.  This would be a clear case of a pipeline exercising market power in order 

to charge a rate that is significantly above its cost-based rate and realize 

extraordinary rates of return.     

 

Q: Could you please elaborate on your observation how Pegasus would be able to 

charge a rate significantly in excess of its cost-based rate if it were granted 

authority to charge what the market will bear. 

A: Yes.  By way of illustration, column (1) of Table 5 shows the postings that 

refiners are prepared to pay for Lloyd Blend heavy crude oil at Hardisty, Alberta, 

the point at which this crude enters the Enbridge system to be shipped to ex-

Alberta refineries.  Shippers who instead elect to transport their heavy crude to 

Patoka will not be able to sell their crude at a price significantly different than the 

refiners posted price at Hardisty plus transportation costs to Patoka1.  Column (3) 

shows the price producers who sell at Patoka will receive for their product, and 

the netback realized by these producers at Hardisty will be the same as the 

refiners postings (i.e. column (1)).  Column (4) shows the Maya heavy crude spot 

price at the Gulf Coast.  Column (6) shows the netback producers would receive 

at Hardisty if they were to sell their crude in the Gulf Coast at these prices, using 

the Patoka pipeline to access this market (i.e. the netback is calculated as Column 

(4) less columns (5) and (2)).  Taking August 2007 as an example, the Pegasus 

toll could have tripled to $3.81 per barrel, and Western Canadian heavy crude oil 

 
1 If a producer tries to charge a significantly higher price than the posted price at Hardisty plus 
transportation costs, refiners will simply buy the crude oil at Hardisty and ship it themselves. 
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producers would still have preferred to sell their crude oil in the US Gulf Coast 

rather than at Patoka as they would have realized a netback of $54.78 per barrel 

selling in this market versus $52.20 per barrel selling at Patoka. 

 

Table 5 Western Producer Crude Oil Netbacks US$ per Barrel 

(1) (2) (3) (4) (5) (6) (7)
((1)+(3)) ((4)-(5)-(2)) ((6)-(1))

Lloyd 
Blend at 
Hardisty

Transport 
from 

Hardisty to 
Patoka

Lloyd 
Blend at 
Patoka

Maya at 
USGC

Pegasus 
toll  from 

Patoka to 
Gulf Coast

Netback 
to Hardisty 

from 
Selling 

Crude at 
USGC

Difference 
in 

Producer 
Netback 

from 
Selling to 

USGC
Aug-06 55.42 2.58 58.26 59.86 1.27 55.74 0.33
Sep-06 41.10 2.58 43.88 50.42 1.27 46.37 5.28
Oct-06 35.90 2.57 38.65 47.39 1.27 43.37 7.47
Nov-06 37.37 2.56 40.12 47.20 1.27 43.18 5.81
Dec-06 42.10 2.55 44.85 48.90 1.27 44.88 2.77
Jan-07 35.47 2.52 38.17 42.45 1.27 38.48 3.01
Feb-07 42.10 2.53 44.84 47.39 1.27 43.38 1.28
Mar-07 44.91 2.53 47.66 49.28 1.27 45.26 0.35
Apr-07 41.95 2.56 44.71 53.77 1.27 49.73 7.79
May-07 45.28 2.60 48.10 55.41 1.27 51.32 6.04
Jun-07 46.82 2.63 49.68 59.68 1.27 55.55 8.73
Jul-07 50.95 2.71 53.92 64.49 1.27 60.25 9.30
Aug-07 52.20 2.70 55.16 61.29 1.27 57.06 4.86
Ave 4.85
Source: CAPP Crude Oil Report page 11 for Lloyd Blend at Hardisty
Transportation Costs to Patoka include Enbridge tariff Haristy to Gretna, then Mustang 
(joint Enbridge/ExxonMobil) from the border to Patoka plus loss allowance and
carrying costs. Maya Price taken from CAPP Crude Oil Report Table 5  6 

7 

8 

9 

10 

11 

Q: Do you anticipate the significant price differential for heavy crude oil between US 

Midwest and Gulf Coast markets that is currently in place to be transitory? 

A: No.  Figure 1 shows the future growth in Heavy crude oil production in western 

Canada which is expected to occur.  These additional heavy oil volumes will 

continue to add more downward pressure on heavy prices in Western Canadian 
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producers’ traditional US Midwest markets as this market becomes even more 

saturated. 

 

Q: What other pipeline alternatives to Pegasus do Western Canadian producers have 

to transport western Canadian Heavy Crude oil to the US Gulf Coast. 

A: There currently are no other pipeline alternatives.  

 

Q: Please summarize your conclusions. 

A: Using an appropriate definition of an origin market for Pegasus pipeline indicates 

the presence of a highly concentrated market when an HHI analysis is undertaken.  

At either 3600 or 5300, depending on whether or not Chicap Pipeline is excluded 

from the analysis, the resulting HHI statistic is far above any threshold that has 

been used to determine whether a market can be described as workably 

competitive.  I also find that there is a lack of good alternatives to the 

transportation services provided by Pegasus such that the pipeline would be able 

to exercise market power if granted market-based ratemaking authority. 

 

Q: Does this conclude your testimony? 

A: Yes. 
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 UNITED STATES OF AMERICA 

 BEFORE THE 

 FEDERAL ENERGY REGULATORY COMMISSION 

 

In the Matter of    ) 

Mobil Pipe Line Company ) Docket No OR07-21-000 

      )      

 

 Answering Testimony 

 of 

 Réal M. Cusson 

 on behalf of the 

 Canadian Association of Petroleum Producers 

 

Q: Please state your name, title and business address. 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A: My name is Réal M. Cusson and my business address is Canadian Natural 

Resources Limited, Suite 1800, 324 - 8 th Ave  S.W., Calgary, Alberta, T2P 2Z2. 

 

Q: What is your academic background? 

A: I hold a Bachelor of Sciences degree in chemical engineering. 

 

Q: Please outline your professional experience. 

A: My current position is Senior Vice President, Marketing with Canadian Natural 

Resources Limited (“CNRL”). I am a Professional Engineer registered in Québec 

and Alberta. In my thirty-six years working in the oil and gas industry, my 
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experience has included planning, business development, marketing as well as 

engineering, operations and managerial assignments in the downstream sector 

both domestically and internationally. 

Q: Have you previously testified before the Federal Energy Regulatory Commission 

(FERC) or any other regulatory body? 

A: I have not testified previously before FERC, but I have appeared as a witness 

before the Canadian National Energy Board, the British Columbia Utilities 

Commission and the Alberta Energy Utilities Board. 

 

Q: What is your position with the Canadian Association of Petroleum Producers 

(“CAPP”)? 

A: I participate as a representative in the monthly meetings of CAPP’s Markets & 

Transportation Executive Policy Group which addresses, among other things, 

issues relating to transportation of crude oil from producing areas to refineries in 

downstream markets. 

 

Q:  What is the purpose of your evidence in this proceeding? 

A: I am furnishing evidence of the commercial role of the Pegasus Pipeline 

(“Pegasus”) and of the potential impacts of the rate proposal that it has made in 

this proceeding. 
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Q: What are the commercial impacts of the rate proposal that Pegasus Pipeline has 

made to have the ability to charge market-based rates? 

A: I can best answer this question from the perspective of CNRL, a large producer 

and shipper of heavy crude oil.  Let me first describe the relevant operations of 

CNRL in the heavy crude market.  Currently CNRL produces 180 000 barrels per 

day of heavy crude in western Canada and sells 240 000 barrels per day of heavy 

crude oil blend, which has grown from only 70 000 barrels per day of production 

in 1998.  These volumes of heavy crude are shipped to various North American 

markets that include Canadian refineries, and refineries located in all of the US 

PADDs.  With growing volumes of heavy crude oil being produced in western 

Canada, CNRL has shared the challenges faced by other Canadian heavy crude oil 

producers in recent years of finding markets for this crude oil.  Traditional 

markets, such as the US Midwest, have become saturated.  The reversal of the 

Pegasus Pipeline (formerly the Corsicana pipeline) in April 2006 is a good 

example of moving Canadian heavy oil to a new market.  The majority of 

CNRL’s heavy oil production is sold in the US Midwest which receives a lower 

netback than the netback from heavy oil sales in the US Gulf Coast.  The lower 

netback is illustrated in the evidence of Mr. Pinney, which is also sponsored in 

this proceeding on behalf of CAPP.  To the extent producers obtain higher 

netbacks for their production, the higher resulting cash flow stimulates higher 

levels of investment and thus increases the supply of crude oil to North American 

refineries. 
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Q: Is CNRL currently a shipper on Pegasus Pipeline? 

A: Yes, CNRL is a term shipper.  CNRL became a shipper because Pegasus provided 

a much needed outlet to access new markets for Canadian Heavy crude.  As a 

result of this outlet, CNRL is able to realize a better netback for these volumes 

than it is for its volumes sold in the traditional US Midwest market.  The 

importance of Pegasus to CNRL is highlighted by the reference made to this 

pipeline in CNRL’s news release issued on March 7, 2007, that accompanied the 

release of its fourth quarter 2006 financial results.  It stated: 

“Heavy crude oil differentials, as expected, widened in Q4/06 from 
Q3/06 averaging 35% of WTI, reflecting normal seasonality.  The 
differential remained favorable in comparison to Q4/05, due to the 
addition of heavy oil pipeline capacity to the US Gulf Coast in 
spring 2006.  The Company has committed to 25,000 bbl/d of 
pipeline capacity on Pegasus Pipeline, which carries heavy crude 
oil from the terminus of the current pipeline sales lines at Patoka, 
Illinois to the East Texas refining complex near Nederland.” 

 

Q: What is the concern you have with Pegasus having the ability to charge market-

based rates? 

A: With existing and growing heavy crude oil supply from western Canada, pipelines 

to markets are constrained.  When supplies are constrained by transportation 

limitations such as now have developed into the U.S. refineries, pipelines have 

market power - absent active regulation of rates - over shippers seeking to transit 

crude oil over the affected routes.  If Pegasus, which is the only pipeline 

alternative that western Canadian crude oil producers have for accessing the Gulf 

20071023-5018 FERC PDF (Unofficial) 10/23/2007 01:15:52 PM

tpliura
Highlight



Answering Testimony of Réal M. Cusson     
OR07-21 
Exhibit No._____(CAP-2) 
Page 5 of 5 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Coast market, had the ability to charge market-based rates, then a significant 

increase in rates above the current cost based rate that spot shippers pay would 

inevitably be the result.  Pegasus would have the opportunity to increase its rates 

until producers are indifferent to accessing Gulf Coast markets or their traditional 

markets in the U.S. Midwest.  CNRL would therefore not realize any netback 

advantage from serving the Gulf Coast market by paying rates for uncommitted 

service on Pegasus Pipeline. 

 

Q: Does this conclude your testimony? 

A: Yes. 
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