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 APPLICATION FOR REHEARING OF 

THE CITY OF CHICAGO AND 

THE CITIZENS UTILITY BOARD 
 

Pursuant to section 200.880
1
 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or the “ICC”) and § 10-113(a) of the Public Utilities Act
2
 (the 

“Act” or the “PUA), the City of Chicago (the “City”) and the Citizens Utility Board (“CUB”) 

(the City and CUB are referred to collectively as City-CUB”) submit their Application for 

Rehearing in the above consolidated proceedings.  The City-CUB Application for Rehearing 

addresses the Order entered by the Commission in these cases dated February 5, 2008.  The 

Commission served its Order on the parties on February 7, 2008. 

The sections of the City-CUB Application for Rehearing are organized in a manner 

consistent with the outline of issues submitted by the parties on September 21, 2007 and 

approved by the Administrative Law Judges.  The City-CUB Application for Rehearing focuses 

                                                 
1
  83 Ill. Admin. Code § 200.800. 

2
  220 ILCS 5/10-113(a). 
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on three portions of the Commission‟s Order.  Arguments on those issues are presented in the 

order they appear in that outline:  (1) the Commission‟s failure to approve pro forma adjustments 

to the ratemaking rate bases of North Shore Gas Company (“North Shore”) and The Peoples Gas 

Light and Coke Company (“Peoples Gas” or “PGL”)
3
 (collectively, North Shore and Peoples 

Gas are referred to as “North Shore-Peoples Gas” or the “Companies”) to recognize “known and 

measurable,” “reasonably certain to occur” changes in the accumulated depreciation component 

of the rate base calculation; (2) the Commission‟s arbitrary decision, which is not based on 

evidence in the record, to reduce each utility‟s return on equity by only ten basis points to 

account for the Commission‟s approval of the Volume Balancing Adjustment riders (“Rider 

VBA”) submitted by the Companies; and (3) the Commission‟s decision to approve Rider VBA 

for both utilities.  Each of these determinations contravenes the Act and, if not changed, 

constitute reversible error. 

 

I. INTRODUCTION 

A. Summary of Argument 

1. Reserve for Accumulated Depreciation and Amortization 

The Order artificially increases the rate bases of PGL and NS by approving pro forma 

adjustments for post-test year changes in only one component of the rate base calculation, 

additions to plant.  At the same time, the Commission rejects adjustments for offsetting post-test 

year changes in other components of the rate base calculation (in particular, depreciation).  As a 

result, the rates that the Order approves incorporate a return on an amount that exceeds the rate 

                                                 
3
  “PGL” = Peoples Gas. “NS”  = “North Shore.”  Use of these acronyms in a parenthetical means the issue relates only 

to the referenced utility. 
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base amount that, by statute, must be used in setting rates -- “the value of such investment . . . 

prudently incurred and used and useful in providing service to public utility customers.”  220 

ILCS 5/9-211.   

The Order‟s unbalanced treatment of post-test year increases and post-test year decreases 

in the Companies‟ rate bases rests entirely on the Commission‟s imposition of the result in a 

prior case, even though Commission decisions are not res judicata.  The Order‟s determination 

of rates here on such a basis, instead of “exclusively on the record for decision in the case,” 

violates the Act.  That action also constitutes reversible error because it is not supported by 

substantial evidence in the distinctive record of this case and is contrary to established statutory 

and Commission law and procedure.   

The Order‟s approval of pro forma adjustments to test year data for projected additions to 

rate base, while excluding contemporaneous, known and measurable reductions in rate base 

investment, is contrary to and a violation of the Commission‟s own rule on pro forma 

adjustments, the Act, and applicable test year principles.  Accepting pro forma adjustments that 

capture changes in only a single component of the Companies‟ rate bases and ignore other 

elements of their revenue requirement determinations also constitutes unlawful single-issue 

ratemaking.  In violation of the Act, the Commission‟s Order also fails to provide findings and 

analysis that permit informed judicial review of the Commission‟s bases for its deviations from 

governing statutory provisions, judicial precedent, and Commission rules.    

City-CUB ask that the Commission reconsider its Order and approve the pro forma rate 

base adjustment to recognize changes in accumulated depreciation, as proposed by GCI witness 

David Effron,   
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2. Cost of Common Equity -- Adjustment for Effect of Rider VBA 

If the Commission's approval of Rider VBA is not reconsidered, City-CUB request 

rehearing on the Commission's inadequate and unsupported reduction in the Companies' cost of 

equity ("COE") to account for the revenue risk protection Rider VBA provides.  The 

Commission improperly rejected the only evidence in the record quantifying the value of Rider 

VBA in favor of an arbitrary, unsupported adjustment.  CUB and the City respectfully request 

the Commission reconsider its ruling on this matter and adopt the COE reduction recommended 

by CUB-City Witness Chris Thomas.   

The Commission agreed with CUB, the City and Staff that a downward adjustment to the 

Companies' return on equity was necessary.  City-CUB witness Thomas estimated the equity 

market value of the revenue stability provided by Rider VBA.  That evidence is the only estimate 

based on objective data in the record.  The Commission‟s dismissal of Mr. Thomas‟ analysis (in 

favor of an arbitrary 10 basis point reduction) cites no evidence and provides no rationale 

whatsoever, much less one amenable to judicial review.   

3. Rider VBA and Rider WNA   

The Order‟s analysis and conclusions on this issue are riddled with errors.  Beginning 

with its conclusion that the Commission has unbridled authority to approve Rider VBA, the 

Order misunderstands and misapplies Illinois law with respect to basic regulatory precepts -- in 

place for decades -- that limit the Commission‟s discretion and powers in setting utility rates.  

The Order purports to replace all such constraints, by equating its authority to approve riders 

meeting defined criteria and justified by record evidence with unlimited discretion to do so.  The 

Order also equates -- on no basis whatever -- rider authority respecting cost recovery with 

authority to approve a rider that guarantees collection of a specific level of revenues.  That level 
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of revenues, the novel “margin revenues” construct, is unlawfully elevated by the Commission‟s 

analysis to a position of primacy over lawful rates, where rates are changeable if they prove too 

low or high to assure collection of “margin revenues.”     

The Commission‟s confused legal analysis is inconsistent with, inter alia,  governing 

precedent on single-issue ratemaking, retroactive ratemaking, and the rate setting process defined 

by the Public Utilities Act and the Commission‟s own rules.  The evidence of record contradicts 

the Commission‟s findings and justification in numerous respects.  The Order does not present 

findings and analysis (supported by substantial evidence) that allow informed judicial review of 

its conclusions.   

 

II. RATE BASE 

D. Reserve for Accumulated Depreciation and Amortization 

1. GCI‟s Proposed Adjustments 

a. Introduction and Summary 

Regulated service rates and charges are set to recover a utility‟s revenue requirement -- 

the sum of test year operating expenses plus a fair return on test year rate base.  The Order 

artificially increases the rate bases of PGL and NS by approving pro forma adjustments for 

post-test year changes in only one component of the rate base calculation, additions to plant.  At 

the same time, the Commission rejects adjustments for offsetting post-test year changes in other 

components of the rate base calculation (in particular, depreciation).  As a result, the rates that 

the Order approves incorporate a return on an amount that exceeds the rate base amount that, by 

statute, must be used in setting rates -- “the value of such investment . . . prudently incurred and 

used and useful in providing service to public utility customers.”  220 ILCS 5/9-211.  By 
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ignoring the effect of depreciation on the value of the Companies‟ rate bases, the Commission‟s 

Order directly violates Section 9-211 of the Act.  By acting beyond its authority under the Act, 

the Order also commits reversible error pursuant to the jurisdictional and procedural provisions 

of Sections 10-201(e)(iv)(B)-(D).   

The Order‟s unbalanced treatment of post-test year increases and post-test year decreases 

in the Companies‟ rate bases rests entirely on the Commission‟s imposition of the result in a 

prior case.  Commission decisions are not res judicata.  Mississippi River Fuels Corp. v. Illinois 

Commerce Commission, 1 Ill 2d 509 at 513.  The Order‟s determination of rates here on such a 

basis, instead of “exclusively on the record for decision in the case,” violates Section 10-103 of 

the Act.  That action also constitutes reversible error pursuant to Sections 10-201(e)iv)(A)-(D) of 

the Act, because it is not supported by substantial evidence in the distinctive record of this case 

and is contrary to established statutory and Commission law and procedure.   

The Order‟s approval of pro forma adjustments to test year data for projected additions to 

rate base, while excluding contemporaneous, known and measurable reductions in rate base 

investment, is contrary to and a violation of the Commission‟s own rule on pro forma 

adjustments, Section 10-201(e)(iv)(D) of the Act, and applicable test year principles.  See 83 Ill. 

Adm Code 267.40; Business and Professional People for the Public Interest v. Illinois 

Commerce Commission, 136 Ill. 2d 192 (1990) (“BPI”).   

Accepting pro forma adjustments that capture changes in only a single component of the 

Companies‟ rate bases and ignore other elements of their revenue requirement determinations 

constitutes unlawful single-issue ratemaking.  See Citizens Utility Board v. Illinois Commerce 

Commission, 166 Ill.2d 111 (1995); Business and Professional People for the Public Interest v. 
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Illinois Commerce Commission, 146 Ill. 2d 175 (1991) (“BPI II”).  The Order thus violates 

Sections 10-201(e)(iv)(A)-(D).   

In violation of Section 101-201(e)(iii) of the Act, the Commission‟s Order does not 

provide findings and analysis that permit informed judicial review of the Commission‟s bases for 

its deviations from governing statutory provisions, judicial precedent, and Commission rules.  

 Issues surrounding the Companies‟ unbalanced pro forma adjustments to rate base, and 

the Order‟s approval and use of those post-test year changes in setting rates, are discussed in 

detail below and in the briefs previously filed by City-CUB:  See City-CUB Init. Br. at 2-3, 9-16; 

City-CUB Reply Br. at 2, 12-17; City-CUB BOE at 2, 6-22; City-CUB RBOE at 1-4.  The 

referenced portions of City-CUB‟s briefs are incorporated by this reference.  For the reasons 

discussed in those briefs and in this filing, the Commission should reconsider its decision and 

approve the pro forma rate base adjustment to recognize changes in accumulated depreciation, as 

proposed by GCI witness David Effron.   
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b. The Commission‟s Decision Allows the Companies to Earn on 

More Than Their Statutorily Defined Rate Bases, Contrary to the 

Express Limitations of §9-211  

 

Under the Commission‟s established rate setting procedures, regulated service rates and 

charges are set to recover a utility‟s test year revenue requirement.  That revenue requirement is 

computed as the sum of its test year operating expenses plus a fair return on the test year 

investment used to provide service, its rate base.  Under Section 9-211 of the Act, “[t]he 

Commission, in any determination of rates or charges, shall include in a utility‟s rate base only 

the value of such investment . . . prudently incurred and used and useful in providing service to 

public utility customers.”  220 ILCS 5/9-211 (emphasis added). Using the Uniform System of 

Accounts (and as consistently determined in Commission decisions), the value of a utility‟s 

investment used to provide utility service is determined by reference primarily to its net plant.  

See, e.g.,  Order, Appendix A, Page 4 of 15.  The rate base includes Net Plant, the value of which 

is calculated using the following formula.
4
   

 Net Plant in Service  =  Gross Utility Plant - Accumulated Depreciation  

The Accumulated Depreciation component of the rate base calculation captures the plant 

investment already recovered by investors, through depreciation expenses included in the cost of 

service collected through rates.  

Under the Commission‟s Test Year Rules (83 Ill. Adm. Code Parts 287 and 285), rates 

are determined using operating results from a 12-month period selected by the utility -- the test 

year.  The Test Year Rules are designed to avoid setting rates that are not just and reasonable due 

                                                 
4
  While there are other components of the calculation of the rate base, their effects are less significant, and 

generally they are not at issue in this case.  See Order, Appendix A, Page 4 of 15.   
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to distortions of a utility‟s financial circumstances from mixing operating data from different 

time periods.  BPI at 219.  The Commission‟s Pro Forma Adjustment Rule (83 Ill. Adm. Code 

287.40) balances the need for data from a consistent period with the desire to use the most 

accurate information by permitting limited, balanced adjustments to historical test year data.  

That rule permits pro forma adjustments to test year data “for all known and measurable changes 

in the operating results of the test year,” where the changes are reasonably certain to occur within 

12 months of the rate case filing.   83 Ill. Adm. Code 287.40.  The rule specifically requires that 

adjustments “reflect changes affecting the ratepayers in plant investment, operating revenues, 

expenses, and cost of capital.”  Id. (emphasis added).   

The Order, however, adjusts the test year rate bases of PGL and NS to include only 

post-test year additions to Gross Plant, which comprises only one component of the Net Plant 

(rate base) calculation.  The rate base defined by the Act -- the value of investment used to 

provide service -- will not increase dollar for dollar with additions to Gross Plant.  Recognition 

of the known and measurable post-test year changes in the Accumulated Provision for 

Depreciation and Amortization, over the same period as the plant additions, would reduce PGL‟s 

(NS‟s) Net Plant/rate base by more than $43.1 M ($5.7M), with corresponding reductions in 

revenue requirements and customer rates.  See City-CUB Init. Br. at 16 (and testimony cited 

therein).   

Section 9-211 of the Act directs that the rate base the Commission uses to set rates “shall 

include . . . only the value of such investment” used to provide service.  220 ILCS 5/9-211 

(emphasis added).  By taking account of only selected (not all) known and measurable post-test 

year changes in Net Plant, the Commission artificially increases rate base value and unlawfully 

permits the utilities to earn on more than the investment value specified by the Act.  Id.  The 
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Order thus directly violates Section 9-211 of the Act, resulting in unjust and unreasonable rates, 

to the prejudice of consumers in Chicago and elsewhere.   

Since the Commission is a creature of statute and has only those powers granted by the 

General Assembly, enabling the Companies to earn on amounts in excess of the statutory limit is 

beyond the Commission‟s jurisdiction (exceeds its lawful authority) in violation of Sections 

10-201(e)(iv)(B)-(D) of the Act.  BPI at 201 (citing Union Electric Co. v. Illinois Commerce 

Commission (1979), 77 Ill. 2d 364, 383); 220 ILCS 5/10-201(e)(iv)(B).   

c. The Commission‟s Order Improperly Applies a Prior Decision As 

Res Judicata, and the Record Shows the Decision Is Inapposite 

 

The Commission‟s decision to accept the Companies‟ proposal for pro forma adjustments 

for post-test year changes in some -- but not all -- known and measurable changes in rate base 

value is based entirely on its replication of a prior decision In Commonwealth Edison Co., 

ICC Dkt. 05-0597, Order (July 26, 2006) (“ComEd”), notwithstanding the evidence in this 

distinct record.  Order at 16-17.  That decision is treated as “controlling,” despite the Act‟s 

requirement for decisions on the record of each case and despite the factual distinctions 

established in this record.  220 ILCS 5/10-103.  The Order justifies that action as follows. 

In our view, and under our analysis, the outcome of the 05-0597 

proceeding is controlling on the dispute at hand.  Indeed, we are shown  

nothing as would have us depart from the decision that the Commission  

set out in that matter. Staff„s changed position on Reply Brief is 

insufficient in these premises.  For their part, the GCI take little or no  

account of the facts, circumstances or findings in Docket 05-0597. 

Consistent with our prior and controlling decision on the issue, and for the 

same reasons, we here reject the GCI„s proposed adjustment.  While Staff 

and the GCI take exception with our reliance on the disposition of this 

issue in the ComEd orders, they make no attempt  to distinguish the facts 

in that proceeding from the facts at hand.  Thus, we are unable to lawfully 

deviate from that conclusion.  Order at 17.   

 

This analysis from the Commission‟s decision is wrong in nearly every particular.   
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First, the Order makes the Commission‟s ComEd decision the exclusive determinant of 

the result here, despite distinctive facts of record.
5
  Commission decisions are not res judicata.  

Mississippi River Fuels Corp. v. Illinois Commerce Commission, 1 Ill 2d 509 at 513; Citizens 

Utility Board v. Illinois Commerce Commission, 166 Ill. 2d 111 (1995) (“CUB”) at 125-126.  

Rather, the Act requires that the Commission base each decision solely on the record in the case 

before it.  220 ILCS 5/10-103.  Citing no judicial or Commission precedent for its unique 

analysis, the Commission determined that the ComEd decision would control the result in this 

case based on the similarity of arguments made by the utilities, not on a similarity of facts in the 

records of the two cases.  Order at 16-17.  On that dubious basis, the Commission selects one 

case from many (with varying results) as controlling, excluding any consideration of the facts 

shown by the record evidence or of other precedent with different conclusions.  See, e.g., In re 

Union Electric ICC Docket No. 03-0009, Order on Rehearing (May 5, 2004) (“Union Electric”) 

at 6 (requiring additional adjustments in conjunction with pro forma additions to plant in service 

so that the utility earned only on the plant value properly included in rate base, quoting Section 

9-211 of the PUA).
6

                                                 
5
  The factual similarities the Order does cite are inconsequential, since they are common to cases 

considering pro forma plant additions – including cases where the Commission ordered a result different from the 

ComEd determination.   

6
  See also In re Central Illinois Light Co., ICC Docket No. 02-0837, Order (Oct. 17, 2003) (“Central 

Illinois”) at 8 (“The Commission is of the opinion that the pro forma adjustments should not be approved. The net 

plant in service balance at the end of the 2001 historical test year appears to be more representative of net plant in 

service when the rates go into effect”); and In re Illinois Power, ICC Docket No. 01-0432, Order (Mar. 28, 2002) 

(“Illinois Power”) at 20-21 (the Commission ordered “recognition of accumulated depreciation and deferred taxes 

on plant in service as of December 31, 2000, through September 30, 2001, . . . consistent  with . . . capital additions 

for projects that have received funding approval as of September 30, 2001).   



 
 12  

The principal basis for the Commission‟s conclusion in ComEd, the Commission‟s rule 

respecting pro forma adjustments, is shown below to require a different result.  Further, whatever 

their merit in the context of the ComEd record, the other arguments cited by the Order are 

unsupported by the evidence in this case.  See City-CUB Init. Br. at 9-16; City-CUB Reply Br. at 

13-17.  The Commission‟s failure to evaluate the record in this case, as the Act requires, led to 

an incorrect result and makes its determination unlawful and unsustainable.  220 ILCS 5/10-103, 

5/10-201(e)(iv)(A).   

Second, uncontested facts of record clearly distinguish this case from the ComEd 

decision.  The most compelling distinction is unrebutted evidence showing that the approved pro 

forma adjustments to test year data are anomalous -- much larger than any past or planned future 

level of capital investment for the Companies, and consequently not representative of the period 

rates will be in effect.
7
  The more than $87 million pro forma plant additions adjustment 

approved for PGL -- for the single year following the test year -- nearly equals the entirety of 

PGL‟s increase in net plant over the past decade ($95 million).  GCI Ex. 5.0 at 5.  NS‟s approved 

pro forma plant additions for one year ($9.9 million) amount to more than 60% of its increase in 

net plant over the past ten years ($16.3 million).  Id.  These anomalous pro forma additions to 

rate base, and the fact that they are unrepresentative of any past or planned period,  were 

highlighted in the testimony and briefs of opposing parties.  See, e.g., Id.; City-CUB Init. Br.at 

14-15; AG Init. Br. at 7-9.   

                                                 
7
  The Order makes no mention of these startling disparities -- not even in its summary of the evidence in 

this record.  Such historical comparisons and the representativeness of the adjusted test year data were integral to 

other Commission decisions determining whether (and to what extent) known and measurable changes in the 

depreciation reserve would be recognized as an offset to proposed post-test year plant increases.  See, e.g., Illinois 

Power, Central Illinois, and Union Electric, supra.   
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In contrast, the ComEd decision disclosed no evidence that the approved pro forma 

increases to rate base were anomalously large and unrepresentative of actual or planned 

investment.  Here, unrebutted evidence of record and the substantive content of City-CUB‟s 

briefs directly contradict the Order‟s findings (a) that the Commission was “shown  nothing as 

would have [the Commission] depart from the decision that the Commission set out in [ComEd]” 

and (b) that parties, including City-CUB, “make no attempt to distinguish the facts in that 

proceeding from the facts at hand.”  Order at 17.  The Order fails to properly consider the record 

in this case and to base its determinations solely on that evidence, in violation of Section 10-103 

of the Act.  220 ILCS 5/10-103.  And, its findings are not supported by substantial evidence of 

record.  220 ILCS 5/10-201(e)(iv)(A).   

Third, the Commission‟s legal conclusion that it is “unable to lawfully deviate from [the 

ComEd case] conclusion” is wrong as a matter of law.  Since its rate determinations are 

legislative in nature, its prior orders are not res judicata, and, with appropriate procedure, 

explanation and record support, the Commission may depart from its prior position on an issue.
8
  

CUB at 125-126; BPI at 226.   

Moreover, as noted, the facts distinguish the ComEd decision.  The Commission‟s other 

decisions, though their results differ, express one consensus principle -- a requirement that the 

adjusted test year data be representative of the period rate will be in effect.
9
  That substantive 

requirement is consistent with governing judicial decisions that mandate matching potentially 

offsetting elements of the revenue requirement formula.  See City-CUB Init. Br. at 6-22 9-16; 

                                                 
8
  This is especially the case where, as here, its own rules and applicable case law require a different result.   

9
  The Commission‟s prior decisions do not define a facially consistent, coherent policy.  In their briefs to 

the Commission, City-CUB examined and reconciled the Commission‟s decisions, which reflect a requirement that 

the adjusted test year data be representative of the period when the rates set will be in effect.   
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City-CUB Reply Br. at 13-17.  Where, as here, the evidence of record in the case at hand shows 

uniquely anomalous pro forma adjustments that distinguish prior decisions, the decisive factor 

must be application of a coherent policy to the facts of record.
10

  As shown below, Commission 

policy expressed in the Commission‟s rules requires a result different from the one in ComEd.   

The sole basis for the Commission‟s refusal to recognize appropriate (that is, all) known 

and measurable changes to rate base investment is the Order‟s blind imposition of the ComEd 

result as res judicata.  The Commission‟s conclusion that it cannot depart from that decision is 

contrary to applicable case law and violates the mandate of Section 10-201(e)(iii) of the Act.  

CUB at 125-126; BPI at 226.  The Commission‟s underlying finding that the ComEd order is not 

distinguished on this record is contrary to the manifest weight of the evidence, in violation of 

Section 10-201(e)(iv)(A) of the Act.  The Commission unbalanced rate setting process is not 

consistent with applicable law and procedure, and constitutes reversible error pursuant to 

Sections 10-201(e)(iv)(B)-(D).   

d. The Commission‟s Decision Unlawfully Deviates from the 

Commission‟s Pro Forma Adjustments Rule and from Applicable 

Test Year Principles 

 

In imposing the ComEd result, the Commission expressly endorses the contention that 

GCI‟s pro forma adjustment to recognize a known and measurable post-test year change in 

accumulated depreciation violates the Commission‟s pro forma adjustments rule (83 Ill Adm. 

Code 287.40) and test year principles.
11

  Order at 17.  In fact, GCI‟s proposed adjustment is 

                                                 
10

  The Order declines any examination of the apparent variances in the Commission‟s past decisions on 

this issue, in favor of a superficial comparison of utility arguments.  If the thread provided by the representativeness 

requirement defined in prior orders is rejected, the Commission‟s divergent precedents may instead confirm 

arbitrariness in the Commission‟s decisions. 

11
  The Order restates the fatuous allegation that GCI‟s proposed depreciation adjustment brings one 

element of rate base one year into future.  Order at 17 (the adjustment would “inappropriately bring the test year into 
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required both by the Commission‟s rules and by the test year principles they implement, which 

are defined in governing judicial decisions.   

The alleged inconsistency with the Commission‟s rules reported in the Order is disproved 

by the plain language of the Pro Forma Adjustment Rule governing out-of-test year adjustments.  

83 Ill Adm. Code 287.40.  The Commission‟s rule on pro forma adjustments provides: 

Section 287.40 Pro Forma Adjustments to Historical Test Year Data 
A utility may propose pro forma adjustments (estimated or calculated 

adjustments made in the same context and format in which the affected 

information was provided) to the selected historical test year for all known 

and measurable changes in the operating results of the test year. These 

adjustments shall reflect changes affecting the ratepayers in plant 

investment, operating revenues, expenses, and cost of capital where such 

changes occurred during the selected historical test year or are reasonably 

certain to occur subsequent to the historical test year within 12 months 

after the filing date of the tariffs and where the amounts of the changes are 

determinable. Attrition or inflation factors shall not be substituted for a 

specific study of individual capital, revenue, and expense components. 

Any proposed known and measurable adjustment to the test year shall be 

individually identified and supported in the direct testimony of the utility. 

Each adjustment shall be submitted according to the standard information 

requirement schedules prescribed in 83 Ill. Adm. Code 285.  Id.   

 

The most pertinent parts of the rule (a) authorize “pro forma adjustments . . . for all known and 

measurable changes,” reasonably certain to occur within the permitted period, and (b) require 

that the “adjustments shall reflect changes affecting the ratepayers in plant investment”.  Id. 

(emphasis added).   

The rule mandates a balanced, comprehensive set of adjustments, expressly requiring that 

“all” qualifying changes be recognized, not just those selected by the utility.
12

  Id.  The changes 

                                                                                                                                                             
the  future for accumulated depreciation”).  That characterization, if it is appropriate at all, applies equally to every 

pro forma adjustment – including the Companies‟ pro forma adjustment to bring plant investment alone into the 

future.  

12
  Either all qualifying changes are recognized or the test year data must remain unadjusted.   
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in the reserve for accumulated depreciation meet all qualifying criteria of the rule.  Specific 

increases in accumulated depreciation are mandated by Commission accounting directives.  See 

83 Ill. Adm. Code Part 415 (Uniform System of Accounts).  And, they are readily calculated as a 

function of Commission-approved rate base amounts, Commission-approved account-specific 

depreciation rates, and time (here, the period defined by any approved pro forma plant 

additions).  See City-CUB Reply Br. at 17.   

The adjustments supported by City-CUB provide the comprehensiveness the rule 

requires.  In contrast, the Order adjusts only one component of rate base (plant additions), 

increasing the Companies‟ rate base (and rates), while ignoring changes in an offsetting rate base 

component (accumulated depreciation) that tends to reduce rate base (and rates).
13

  This failure 

to recognize both positive and negative post-test year changes in rate base distorts the matching 

of appropriate costs and revenues that the Commission‟s rules and the test year concepts they 

implement require.  83 Ill. Adm. Code 287.40; BPI at 219.   

In BPI, the Illinois Supreme Court explained the test year concept:   

In establishing rates, the Commission considers the revenues and expenses 

of the utility.  To more accurately determine these figures, the 

Commission established an administrative rule, General Order 210 (83 Ill. 

Adm. Code §  285.150 (1985)).  Under General Order 210, the utility must 

file its rate data in accordance with a proposed one-year test year.  This 

test year may be an historical, current or future year.  The test-year rule 

prevents a utility from mismatching revenues and expenses.  The utility 

cannot use a low revenue figure from one year and a high expense figure 

from another year to bolster its evidence in support of a rate increase.  BPI 

at 219.   

 

                                                 
13

  The rule‟s requirement that out-of-test year adjustments be comprehensive precludes selective 

application of the rule only to items the utilities choose.  Moreover, allowing a utility‟s self-serving selection of 

favorable pro forma adjustments to limit recognition of other known and measurable changes would unlawfully 

subordinate the Commission‟s rule to utility discretion.   
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The unbalanced adjustments the Commission approves here have precisely the effect that a test 

year is intended to prevent.  Pursuant to the Order, higher costs attributable to rate bases inflated 

by anomalous, post-test year plant addition forecasts are combined for rate setting with test year 

revenues (and cost offsets), yielding data less representative than unadjusted test year data.   

The Commission‟s consideration of forecast plant additions, in isolation (contrary to its 

rules), parallels the actions deemed reversible error in BPI. 

[T]he Commission adopted the one-year test-year standard, but used its 

discretion to consider circumstances outside the test year in deciding 

particular issues.  The Commission had to either abide by the 1987 

test-year standard or set an articulable alternative standard which the 

parties and intervenors could follow and on which the parties and 

intervenors could present evidence; the Commission did neither.  BPI at 

226.   

 

The court concluded that “the Commission violated its rules and the Act to the prejudice of the 

intervenors, and therefore committed reversible error.”  BPI at 227, citing Ill. Rev. Stat. 1987, ch. 

111 2/3, par. 10-201(e)(iv)(D) [now 220 ILCS 5/10-201(e)(iv)(D)].   

The representativeness and matching requirements of applicable rules and precedent can 

be met only if both increases and reductions to the test year rate base are reflected in post-test 

year pro forma adjustments. The Companies‟ self-serving rate base additions -- excluding 

concurrent, offsetting reductions to rate base -- are inconsistent with the representativeness and 

matching requirements of the Commission‟s rules and applicable case law, in violation of the 

Pro Forma Adjustments Rule and Sections 10-201(e)(iv)(C) and (D) of the Act.  83 Ill. Adm. 

Code 287.40; 220 ILCS 5/10-201(e)(iv)(C) and (D).   
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e. The Order‟s One-Sided Adjustment for Plant Additions Violates 

the Prohibition Against Single-Issue Ratemaking 

 

The matching principle at the core of the Commission‟s test year process also is 

manifested in the prohibition against single-issue ratemaking.  That independent bar to 

unbalanced adjustments to selected revenue requirement elements, while excluding potential 

offsets, has been affirmed by Illinois‟ highest court.  

The prohibition against single-issue ratemaking requires that, in a general 

base rate proceeding, the Commission must examine all elements of the 

revenue requirement formula to determine the interaction and overall 

impact any change will have on the utility's revenue requirement, 

including its return on investment.  Citizens Utility Board v. Illinois 

Commerce Commission, 166 Ill.2d at 138.   

 

Selective adjustments to the rate base component of the revenue requirement formula, like those 

approved by the Order, are barred on this additional, independent legal ground.   

The rule against single-issue ratemaking recognizes that the revenue 

formula is designed to determine the revenue requirement based on 

aggregate costs and demand of the utility.  Therefore, it would be 

improper to consider changes to components of the revenue requirement in 

isolation.  BPI II, 146 Ill. 2d at 244.   

 

Interestingly, in BPI II (as here), depreciation costs were at issue.  But, in BPI II, outside-test 

year depreciation costs were taken into account, while other revenue requirement components 

were not.  “The intervenors contend that compensating Edison for the higher depreciation 

expense without considering changes in other elements of the revenue requirement formula 

constitutes single-issue ratemaking. We agree.”  Id. at 245. 

This broad prohibition against considering isolated elements of the revenue requirement 

formula in ratemaking is undisputed – even within the pages of the Order.   

[I]t would be improper to consider changes to components of the revenue 

requirement in isolation.  Oftentimes a change in one item of the revenue 

formula is offset by a corresponding change in another component of the 
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formula.  For example, an increase in depreciation expense attributable to 

a new plant may be offset by a decrease in the cost in the cost of labor due 

to increased productivity, or by increased demand for electricity.  Order at 

140, citing BPI II, 146 Ill. 2d at 244.   

 

The Order unlawfully permits adjustments for (and earning on) additions to rate base 

while rejecting adjustments for contemporaneous increases in accumulated depreciation that 

reduce rate base.  The Order must be modified to accept GCI‟s post-test year adjustment, which 

provides a balanced recognition of matching components of the rate base on which rates are set.  

The Order as issued violates governing judicial precedent and Sections 10-201(e)(iv)(A)-((C) of 

the Act.  BPI II, 146 Ill. 2d at 244; 220 ILCS 5/10-201(e)(iv)(A)-(C).   

 

IV. RATE OF RETURN  

C. Cost of Common Equity  

1 & 2.  Peoples Gas & North Shore   

City-CUB disagree with the Commission's conclusions regarding cost of equity for the 

reasons set forth in our briefs.  See City-CUB Init. Br. at 46-47; City-CUB Reply Br. at 25-27; 

and City-CUB BOE at 35-39.  (The referenced portions of City-CUB‟s briefs are incorporated by 

this reference.)  Further, as discussed below, CUB-City argue that Rider VBA, as approved, 

violates the Public Utilities Act, constitutes illegal single issue ratemaking, exceeds Commission 

authority, trespasses on the traditional regulatory process, and, for these and additional reasons, 

should have been rejected by the Commission.  However, if the Commission's determination 

regarding Rider VBA were to stand, CUB and the City request rehearing on the Commission's 

determination to reduce the Companies' cost of equity ("COE") to account for the reduction in 

risk Rider VBA provides.  The Commission improperly rejected the only evidence in the record 
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quantifying the value of Rider VBA in favor of an arbitrary, unsupported adjustment.  CUB and 

the City respectfully request the Commission reconsider its ruling on this matter and adopt the 

COE reduction recommended by CUB-City Witness Chris Thomas. 

The Commission agreed with CUB, the City and Staff that a downward adjustment to the 

Companies' return on equity was necessary to reflect the reduction in shareholder risk associated 

with the assurance of revenue collection despite declines in per customer usage provided by 

Rider VBA.  The Commission expressly found that 

Rider VBA will lessen the Utilities' risk associated with their cash flow.  

Moreover, we agree with Staff's recommendation that there should be a 

downward adjustment to the cost of common equity to account for the 

reduced risk associated with the accepted riders.  Order at 99.  

 

However, in calculating the appropriate reduction to the Companies' return on equity, the 

Commission improperly dismissed the only record evidence that provided evidentiary support 

for, and a calculation of, the estimated market effect of Rider VBA on the Companies' risk and 

cost of equity.   

The testimony of City-CUB witness Thomas provides a reasonable proxy for the equity 

market value of the revenue stability created by Rider VBA.  That evidence, presented in his 

testimony and exhibits, supports a reduction of 69.5 (66) basis points for PGL (NS).  The 

Commission dismisses this analysis in favor of an arbitrary 10 basis point reduction, citing to no 

evidence or rationale whatsoever in support.  Id. 

Mr. Thomas recommended that the Commission use the Companies' previously 

purchased weather insurance policies as a proxy for the value of the revenue stability created 

through the decoupling mechanism allowed by this Commission.  Those policies affirm the 

Companies‟ recognition of the value of revenue protection and provided the only evidence in the 
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record of a valuation of that risk -- based on the insurance arrangement between the insurer and 

the Companies‟ parent firm.  Although, as the Commission itself states, the calculation of the 

reduction in risk in this case is not an exact science, (Order at 99), Mr. Thomas' testimony 

provides a reasonable estimation of the effect of Rider VBA‟s revenue protection against usage 

declines due to warm weather and other causes.  CUB-City Ex. 1.0 at 67, L. 1638-41.   

The weather insurance policies that were purchased by Peoples Energy Corporation were, 

in its own words, "purchased to mitigate the risk that People Energy has in its revenue stream 

from its two wholly owned subsidiaries [Peoples and North Sore Gas] in periods of warmer 

weather."  CUB-City Ex. 1.04 (Peoples response to CUB-City Discovery Request 2.14).  Peoples 

Energy thus paid a premium to protect itself from variability in the revenue streams of both 

utilities relating to weather, just as Rider VBA provides protection from variations in usage due 

to declines in per customer usage due to weather.  CUB-City Ex. 1.0 at 66, L. 1604-06.  The 

value of this protection is important, because it establishes the value that the Companies‟ 

investors have paid for revenue stability similar (but inferior) to that provided by Rider VBA.  Id. 

at 66, L. 1606-07.

Mr. Thomas calculated an estimate of the appropriate reduction in approved ROE to 

value the protection offered by Rider VBA based on the payout of the weather insurance 

policies.  According to Mr. Thomas, these policies would have provided a benefit equal to an 

after-tax return on equity benefit of 0.695% to PGL and 0.660% to NS.  CUB-City Ex. 1.05.  

Thus, CUB-City recommended that the Commission order a reduction to the cost of equity by a 

minimum of 69.5 basis points for Peoples and 66 basis points for North Shore.  Mr. Thomas 

noted that PGL's shareholder was willing to pay a significant premium for a level of revenue 

assurance that is much lower than Rider VBA provides.  CUB-City Ex. 1.0 at 67-68, L. 1637-70; 
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CUB-City Ex. 2.0 at 22-25, L. 527-94.  Mr. Thomas testified that the maximum policy payout 

from the weather insurance would have resulted in a $4.47 million net benefit during 2005.  City-

CUB Ex. 1.0 at 68.   

The Company provided a "backcast" of the effect of Rider VBA in response to a 

discovery request and, had it been in effect for the single year 2005, Peoples Gas would have 

increased its revenues by $30 million.  CUB-City Ex. 1.05.  Thus, the value of the revenue 

security provided by the weather insurance pales in comparison to the assurance that PGL alone 

will realize from Rider VBA, if the Commission's decision stands unaltered.  CUB-City Ex. 1.0 

at 68, L. 1655-60.  Because the protection provided by that policy was significantly less 

favorable to PGL than Rider VBA is for the Companies, Mr. Thomas's derived estimate of the 

ROE effect is very conservative.  CUB-City Ex. 2.0 at 67-68, L. 1653-55.   

Mr. Thomas's insurance policy proxy analysis is the only quantification in the record 

based on an objective market indicator of the value of the revenue stream at issue.  Mr. Thomas's 

analysis offers an appropriate minimum ROE adjustment, which captures PGL's estimation of 

the value of revenue assurance, but it does not capture all of the value of risk reduction to equity 

holders.  This estimate of the ROE effect is extremely conservative, because Rider VBA protects 

the Company from all declines in per-customer usage, not simply declines due to weather, while 

allowing the Companies to keep all increased earnings from customer growth.  CUB-City Ex. 2.0 

at 23, L. 533-35.  Rider VBA "pays out" any time actual per customer usage is below the level 

revenue per customer benchmark set by the Commission.  Id. at 23, L. 536-37.  Compare that to 

the insurance policy, which provided for a payout only if certain HDD triggers were met -- 

triggers that (a) might not be met and (b) were set at a level that could leave the Companies with 

significant unrecouped revenue declines and no payout.  Id. at 23, L. 537-540.   
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The Companies' criticisms of Mr. Thomas' analysis, which the Commission finds 

"compelling" and uses as a reason to reject CUB-City's proposed ROE reduction, (Order at 99), 

are effectively rebutted by Mr. Thomas.  Those criticisms should have been rejected by the 

Commission.   

The Companies made two primary arguments.  First, they argued that Mr. Thomas' 

analysis effectively inflated the return on equity for the cost of the insurance program, because it 

did not consider the fact that the weather insurance policy required Peoples Energy Corporation 

to pay an additional premium if weather was somewhat colder than forecasted.  NS-PGL Init. Br. 

at 89-90.  This argument confuses the relationship between Rider VBA and the insurance 

program.  Because Rider VBA will pay out with near-absolute certainty -- recall the Companies‟ 

evidence respecting climate change, customer energy efficiency efforts, and gas price elasticity 

to justify the rider -- Mr. Thomas used the cash value that investors would have received if the 

weather insurance policy had paid out.  Because, Mr. Thomas' analysis evaluates both Rider 

VBA and the insurance policy under the same set of circumstances, i.e., both paying out to the 

benefit of shareholders, it is an appropriate proxy for the perceived value in equity markets of 

Rider VBA.  CUB-City Ex. 2.0 at 23-24, L. 556-59.   

Given this near certainty, the Companies chose to pursue a facially “symmetrical” change 

in the regulatory structure that actually makes customers act as the Companies' insurer.  Rider 

VBA is a regulatory means to cure the risk associated with changes in weather, rather than 

continue to invest in weather insurance.  Thus, the insurance policies provide a reasonable 

minimum estimate of the ROE reduction the Commission should have adopted in approving 

Riders VBA.  
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Second, the Companies also argued that under Rider VBA there is "payout" to the 

Utilities if weather is warmer than forecasted, but the "payout" is to ratepayers if weather is 

colder.  NS-PGL Init. Br. at 89-90.  The Companies' argument implies that there is some type of 

"symmetry" to the payouts.  This is simply not the case.  Rider VBA protects the Company from 

all declines in per-customer usage, not simply declines due to weather, while simultaneously 

allowing the Companies to keep all increased earnings from customer growth.  CUB-City Ex. 2.0 

at 23, L. 533-35.  As the Order itself states, "Rider VBA stabilizes the Utilities' revenues. The 

Commission is not required to establish an ROE for ratepayers.  Moreover, all the Utilities are 

really saying is that consumers are not worse off, in a limited sense, when weather plummets and 

usage rises."  Order at 98.  Additionally, as Mr. Thomas' explained, his analysis already accounts 

for this so called "symmetry".  CUB-City Ex.  2.0 at 568-582.  The premium paid by Peoples 

Energy for the weather insurance policy used in Mr. Thomas' analysis incorporates the potential 

revenue loss by the Company when weather is colder than normal.   

For the reasons discussed in City-CUB‟s briefs and in this filing, the Commission should 

reconsider its decision and revise its adjustment for the effect of Rider VBA (if retained) to 

match that recommended by City-CUB witness Thomas. 

 

VII. NEW RIDERS 

A. Overview 

This section of the City-CUB Application for Rehearing focuses on the Order‟s 

conclusion regarding the Companies‟ proposed Rider VBA.  Because the Commission approved 

Rider VBA for the Companies, it Commission made no determinations respecting the 

Companies‟ alternative rider, Rider WNA.  Order at 153. 
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It is difficult to know where to start with respect to the Order‟s analysis of, and 

conclusions concerning, the rider.  The Order‟s analysis and conclusions on this issue are riddled 

with errors.  It begins with the conclusion that the Commission has unbridled authority to 

approve Rider VBA.  There, the Order misunderstands and misapplies Illinois law with respect 

to basic precepts, in place for decades, that limit the Commission‟s discretion and powers in 

setting utility rates.  The Order purports to replace all such constraints by equating authority to 

approve riders justified by record evidence with unlimited discretion to do so.   

In reaching its confused legal conclusions, the Order also misunderstands fundamental 

concepts used in setting rates.  For example, as prelude to its acceptance of the novel “margin 

revenues” calculation of Rider VBA, the Order suggests that the purpose of this case is to set a 

revenue requirement, with rates subordinate by-products.  Order at 145.  That is simply wrong.  

In a rate case, the Commission determines a utility‟s revenue requirement as an interim 

calculation in its statutory duty to determine just and reasonable rates.  The PUA obligates the 

Commission, when it “enters upon a hearing concerning the propriety of any proposed rate or 

other charge,” to “establish the rates or other charges ... proposed ... which it shall find to be just 

and reasonable.”  220 ILCS 5/9-201.   

Extending its flawed notion that a utility‟s revenue requirement has primacy over rates, 

the Order, relying on the new concept introduced by the Companies, justifies Rider VBA as 

necessary to allow the utilities to recover the “margin revenues” that “will have been determined 

as part of the overall revenue requirement.”  See, e.g., Order at 142, 145, 146, 150, 151.  Article 

IX references a utility‟s revenue requirement consistently as an interim calculation -- for 

example, as the “revenue requirement used to set base rates in its most recent general rate 

proceeding.”  See, e.g., 220 ILCS 5/9-220(a) (emphasis added).   There is no mention in Article 
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IX of “margin revenues.”  The Act provides the Commission with no obligation – and no 

authority – to establish a utility‟s “margin revenues.”  Nor does the Act provide the Commission 

with authority to adopt mechanisms – such as Rider VBA – to ensure that a utility recovers its 

“margin revenues” derived from the Commission‟s rate setting process in the context of a rate 

case. 

Finally, after deciding it has the authority, and unlimited discretion, to approve Rider 

VBA, the Order concludes that the record in this case makes it “sound and reasonable” to 

endorse the rider.  Id. at 152.  The Commission‟s conclusion is based on: (a) the Companies‟ 

claims that gas usage has been declining due to rising gas prices, customer-installed energy 

efficiency measures and warmer winters (Id. at 150); and (b) the Order‟s finding that “new 

factual realities” “compel” adoption of Rider VBA.   

City-CUB do not deny that customer usage is declining.  However, the Commission 

ignores the critical, unrebutted evidence that gas usage nationally has been declining for as many 

as 20 years prior to the initiation of this case.  See, Sep. 14, 2007 Tr. at 1322.  Similarly, gas 

usage by Peoples Gas and North Shore customers has been declining since at least the 

Companies‟ last rate cases.  See, e.g., Sep. 10, 2007 Tr. at 377-78; PGL Ex. LTB 1.2.  Moreover, 

the customer base for the two Companies has declined since 1995.  Sep. 14, 2007 Tr. at 1316-17.  

There are no “new realities” here.   

Despite both reduced usage and the loss of customers, Peoples Gas and North Shore have 

not filed a rate case since 1995 – 12 years ago.  During that period, the uncontradicted evidence 

shows that Peoples Gas earned above or near its authorized rate of return 1996 through 2003.  

Staff Ex. 8.0, Sch. 8.1 at 1.  North Shore earned above or near its authorized rate of return during 

that periods 1996 though 1999 and 2001 through 2005.  Id., Sch. 8.1 at 2.  The changes in 
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customer usage cannot reasonably be deemed to “compel” approval of Rider VBA to protect the 

Companies from those same risks now.  Nor do they demonstrate any need for such 

extraordinary protection. 

Before moving to the detailed discussion of these issues, it must be noted that it was not 

just the City, CUB and the Illinois Attorney General‟s Office that detailed the many legal and 

factual infirmities concerning Rider VBA.  Although the Order neglects to mention it in several 

portions of its analysis of the rider, Commission Staff was also a fierce opponent of Rider VBA.  

Staff submitted extensive testimony opposing the rider.  See, e.g., Staff Ex. 8.0 at 10-22; Staff 

Ex. 20.0 at 1-23.  Staff also provided excellent and detailed briefs demonstrating Rider VBA‟s 

many legal, factual and policy deficiencies.  See, e.g., Staff Init. Br. at 124-185 (including a 

comprehensive 28-page discussion of Illinois law on riders that concluded the Commission has 

limited authority to approve riders and finding the evidence re Rider VBA does not meet 

applicable approval criteria).  Indeed, no party other than the Companies supported Rider VBA. 

B. Rider VBA and Rider WNA 

Before discussing the specific legal objections to Rider VBA, the Order reviews various 

cases that have considered the Commission‟s authority to approve riders.  Order at 139-40.  City-

CUB do not disagree with the Order‟s conclusion that the Commission has authority to adopt 

riders.  However, as the Order notes, that authority is limited to “proper situations and under 

circumstances that are lawful and reasonable.”  Id. at 140.  Such situations and circumstances do 

not exist with respect to Rider VBA. 

1. The Rule Against Single Issue Ratemaking. 

 

a. The Order‟s Conclusion that Rider VBA Does Not 

Violate the Rule Against Single Issue Ratemaking 

Is Based on a Flawed Interpretation of the Law. 
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After its review of cases considering riders, the Commission first addresses arguments 

that Rider VBA would violate the rule against singe issue ratemaking.  The Commission finds 

that the rule against singe issue ratemaking “is not applicable to a rider that merely facilitates 

direct recovery of a particular cost without upsetting a utility„s revenue requirement.”  Id. at 142.  

The Commission goes on to state that Rider VBA does not violate the rule against single issue 

ratemaking because the “margin revenues” that “have been determined as part of the overall 

revenue requirement in the instant proceeding and the adjustments that occur under Rider VBA 

will do nothing to change the [Companies] approved revenue requirement.”  Id.  The 

Commission‟s analysis misunderstands and contradicts the law concerning single issue 

ratemaking and is flawed in additional respects. 

As the Order notes, the Illinois Supreme Court explained the rule against retroactive 

ratemaking in is decision in Business and Professional People for the Public Interest v. Illinois 

Commerce Comm‟n, 146 Ill. 2d 175 (1991) (“BPI II”).  As the Order explains, the BPI II court 

found that 

the rule against single-issue ratemaking recognizes that the revenue 

formula [R (revenue requirement) = C (operating costs) + Ir 

(invested capital or rate base times rate of return on capital)] is 

designed to determine the revenue requirement based on the 

aggregate costs and demand of the utility.  Thus, the Court 

observed, it would be improper to consider changes to components 

of the revenue requirement in isolation for oftentimes a change in 

one item of the revenue formula is offset by a corresponding 

change in another component of the formula.  Order at 140, citing 

BPI II at 244-245. 

 

Unquestionably, Rider VBA violates the rule.  Before describing the Order‟s legal 

missteps, the purpose of utility regulation must be kept in mind.  Determining a utility‟s revenue 

requirement is one step used in establishing just and reasonable rates.  The Commission is not 
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charged with establishing a just and reasonable revenue requirement.  Instead, it is obliged to 

establish just and reasonable rates.  220 ILCS 5/9-201( ).  A just and reasonable rate has been 

defined as a rate that provides a utility an opportunity to earn a fair rate of return on its invested 

capital.  See Bluefield Water Works & Improvement Co. v. Public Service Commission of West 

Virginia, 262 U.S. 679 (1923); Federal Power Commission et. al. v. Hope Natural Gas Co,. 320 

US 591 (1944).  Just and reasonable rates do not guarantee (as Rider VBA would) that utilities 

will earn their revenue requirement or their “margin revenues.” 

Rider VBA will allow the Companies‟ rates to change based on any factors that affect per 

customer usage.  If customer usage is below expected usage and base rates are too low to recover 

the target “margin revenues,” customer rates will go up, meaning that the utilities will collect 

additional revenues.  However, contrary to the BPI II court‟s admonition, utility revenues will 

increase without considering whether other components of the revenue requirement formula 

would offset the increased revenues. 

The uncontradicted evidence in the record make clear that Rider VBA violates the rule 

against single issue ratemaking.  The effect of factors offsetting per customer usage changes are 

clear from the fact that North Shore and Peoples Gas have not filed a rate case since 1995, more 

than 12 years ago -- despite a shrinking customer base and reduced customer usage.  Sep. 14, 

2007 Tr. at 1316-17; Sep. 10, 2007 Tr. at 377-78; PGL Ex. LTB 1.2.    In fact, Peoples Gas‟s 

average usage per residential customer has declined by almost a third – from more than 1,600 

therms to approximately 1,100 therms annually – since the utility‟s last rate case.  PGL Ex. LTB-
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1.2.  Yet, the Companies did not seek rate relief for 12 years, an extraordinarily long time 

between rate cases.
14

 

In the face of such daunting challenges, the Companies were able to earn above their 

respective rates of return established in the 1995 rate cases in a significant majority of years 

between 1995 and 2006.  Staff Ex. 8.0, Sch. 8.1.  How was this done?  Well, according to North 

Shore‟s and Peoples Gas‟s Vice Chairman of the Board and the Chief Executive Officer 

Lawrence T. Borgard (NS Ex. LTB-1.0 at 1, L. 6-8; PGL Ex. LTB-1.0 at 1, L. 6-8), the 

Companies were able to avoid filing a rate case during that extended period of time, at least in 

part, by reducing expenses since their last rate cases.  See, e.g., Sep. 10, 2007 Tr. At 368-69.  Mr. 

Borgard testified that the Companies were able to reduce costs during that time by improving 

productivity.  Id. at 371-72.  Mr. Borgard also testified that Peoples Gas reduced costs by cutting 

employees and that at the end of 2006, it had almost 50% fewer employees than it did in 1995.  

Id. at 375. 

This evidence demonstrates the importance of the prohibition against single issue 

ratemaking.  Although the Companies were recovering significantly less revenue than the 

revenue requirement used to set rates in their last rate cases, reduced costs enabled that to earn at 

or near their respective rates of return during most years since those cases.  That is all that 

utilities are allowed – an opportunity (not a guarantee) to earn their established rate of return. 

In contrast, Rider VBA works ignores all offsetting cost changes, changing rate levels 

based on the single issue of per customer usage (and the resulting collected revenues).  This is 

precisely the type of situation the BPI II court found was prohibited by the rule against single 

                                                 
14

  During that same period, Commonwealth Edison Company has filed at least four rate cases. 
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issue ratemaking.  Accordingly, the Order violates governing judicial precedent and section 10-

201(e)(iv)(C) of the Act.  220 ILCS 5/10-201(e)(iv)(C). 

b. The Order‟s Conclusion that Rider VBA Does Not Violate 

the Rule Against Single Issue Ratemaking Because the 

Rider Involves Recovery of a “Particular Cost” 

Contravenes Controlling Legal Precedent. 

 

The Order finds that the rule against single issue ratemaking “is not applicable to a rider 

that merely facilitates direct recovery of a particular cost without upsetting a utility„s revenue 

requirement.”  Order at 142.  As described in the next section, the Commission‟s concern about 

Rider VBA “upsetting a utility‟s revenue requirement” has no meaning and is contrary to case 

law applying the rule against retroactive ratemaking.  The Commission‟s statement is also wrong 

because the revenues that would be recovered through Rider VBA are not the type of “unique 

costs” that the courts have held are appropriate for rider recovery. 

In its discussion of case law addressing riders, the Commission cites, among other cases, 

Citizens Utility Board v. Illinois Comm‟n, 166 Ill. 2d 111 (1995) (“CUB”) and City of Chicago v. 

Illinois Commerce Comm‟n, 281 Ill. App. 3d 617 (1st Dist. 1996) (“City”).  Order at 139.  In its 

analysis of the single issue ratemaking issue, the Order again cites these cases.  Id. at 142.  In its 

discussion of the cases, the Commission includes quotes from the respective courts‟ opinions.  

Each quote states that the rider at issue in the two cases was appropriate because they provided 

for the recovery of “unique costs.”  Id. at 141, quoting CUB at 138; id. at 141-42, quoting City at 

629. 

The costs at issue in those two cases were unique.  The CUB case concerned recovery of 

environmental remediation costs associated with manufactured gas plants formerly owned by 

utilities.  The City case concerned the recovery of franchise fees imposed on utilities by 
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municipal governments for use of the public way.  The revenues that would be recovered through 

Rider VBA are neither “unique” nor are they “costs.” 

Taking the second criterion first, Rider VBA will not recover costs and is not based on 

any consideration of specific costs, unique or otherwise.  Rather, Rider VBA will permit the 

Companies to recoup revenues that did not recover because customers used less gas than 

predicted.  Staff pointed out that none of the cases confirming the Commission‟s approval of a 

rider involved recovery of revenues.  Staff Init. Br at 170.  In fact, the only judicial decision 

reviewing a rider approved by the Commission allowing for the recovery of revenues – A. Finkl 

& Sons v. Illinois Commerce Comm‟n, 250 Ill. App. 3d 317 (1
st
 Dist. 1993) (“Finkl”) – found 

that the recovery of revenues through a rider violated the rule against singe issue ratemaking.  Id. 

at 327.   

The revenues that were collected through the rider in the Finkl case were so-called “lost 

revenues” that Commonwealth Edison Company (“ComEd”) did not collect because of energy 

efficiency programs the utility funded.  Id. at 321.    In explaining its approval of Rider VBA, the 

Commission explains at length that it does not want Peoples Gas and North Shore to avoid 

investing in energy efficiency programs because it will lose revenues as a result.  Order at 150-

51.  In other words, the revenues to be collected through Rider VBA are remarkably similar to 

the revenues that ComEd was allowed to collect through its rider – the recovery of which the 

Finkl court found violated the rule against single issue ratemaking. 

Moreover, the revenues to be collected through Rider VBA are far from “unique.”  The 

revenues represent recovery of the Companies‟ costs for providing distribution services.  

Providing distribution services is the absolute bread and butter of Peoples Gas and North Shore.  

The costs of providing those services constitute the substantive content of the base rates the 
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Commission set in this proceeding.  Assuring recovery of the entire range of the Companies‟ 

costs of delivery service by guaranteeing “margin revenues” does not address recovery of any 

unique cost -- indeed, it is not designed to recover costs at all. 

Because the Order violates governing judicial precedent, it also violates section 10-

201(e)(iv)(C) of the Act.  220 ILCS 5/10-201(e)(iv)(C). 

c. The Order‟s Conclusion that Rider VBA Does Not Violate 

the Rule Against Single Issue Ratemaking Because the 

Companies‟ Respective Revenue Requirements Will Not 

Be Affected by Rider VBA Is Based on a Flawed 

Understanding of the Law and the Commission‟s 

Obligations in a Rate Case and Is Unsupported by 

Substantial Record Evidence. 

 

In defending its conclusion that Rider VBA is lawful, the Commission states that “the 

margin revenues which are recovered under Rider VBA do not involve single issue ratemaking 

because they do not have any impact whatsoever on the [Companies‟] overall revenue 

requirements. “ Order at 142.  The Commission‟s justification is wrong as a matter of law, and it 

is not based on substantial evidence in the case. 

The Commission‟s focus on revenue requirements in assessing Rider VBA is misplaced.  

Determining a utility‟s revenue requirement is merely one step in the process of establishing just 

and reasonable rates.  Determining the revenue requirement is not the Commission‟s ultimate 

objective in a rate case.  The Act does not state that the Commission shall establish a just and 

reasonable revenue requirement.  Rather, the Commission is obliged to set just and reasonable 

rates.  220 ILCS 5/9-201( ).  In fact, in one of the few uses of the phrase “revenue requirement” 

in Article IX, the General Assembly stated that “Nothing herein shall authorize an electric utility 

to recover through its fuel adjustment clause any amounts of transportation costs of coal that 

were included in the revenue requirement used to set base rates in its most recent general rate 
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proceeding.”  220 ILCS 5/9-220(a).  This excerpt from the Act shows that in delegating 

ratemaking authority to the Commission, the General Assembly understood that a utility‟s 

revenue requirement is a component of the rate-setting process and is necessary to set the rates 

customers pay. 

Moreover, the Commission‟s statement that Rider VBA will have no impact on the 

revenue requirements set in this case has no substantive meaning.  In fact, Rider VBA cannot 

have any impact on the revenue requirements used in this proceeding.  A utility‟s revenue 

requirement is based on an evaluation of its costs during a test year chosen by the utility.  It is a 

snapshot in time used, along with revenue allocations, rate design and other factors, to set rates 

that the various customer classes will pay going forward.  Nothing that occurs once rates are in 

effect can change the revenue requirement used to set rates.  To state otherwise demonstrates a 

fundamental misunderstanding of the ratemaking process. 

While the Commission‟s comment that Rider VBA will not affect the Companies‟ 

respective revenue requirements, the same is not true for the Company‟s respective rates.  

Indeed, the Order concedes that customers‟ rates will change depending on customer usage.  

Order at 138.  Moreover, the uncontradicted record evidence shows that customer rates would 

have been affected dramatically had Rider VBA been in place in the recent past.  Peoples Gas 

and North Shore were asked to do a backcast to show what the impact on the Companies‟ 

revenues would have been if Rider VBA were in place from 2002 through 2006.  The 

Companies‟ response showed the following: 

--- CALCULATED RIDER VBA EFFECTS --- 

YEAR PEOPLES GAS NORTH 

SHORE 

2002 $43,924,875  $6,045,433 
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2003 $22,261,021  $1,560,702 

2004 $39,568,443  $4,232,381 

2005 $50,617,399  $5,634,208 

2006 $61,899,211  $6,906,686 

Staff Ex. 8.0 at 7, L. 151-56; GCI Ex. 1.3.  Those numbers total to an additional $218 million in 

pre-tax operating income for Peoples Gas, or an average of almost an additional $45 million per 

year in additional revenue.  GCI Ex. 1.0 at 37, L. 10-13.  North Shore would have recovered an 

additional $24 million in pre-tax operating income, or a little less than $5 million per year.  Staff 

Ex. 8.0 at 7, L. 151-56; GCI Ex. 1.3.  These additional revenues would, of course, come from the 

rates customers pay.  The gross disparity in overall revenue effect also demonstrates the 

absurdity of the concocted “margin revenues” concept employed in Rider VBA; it continues to 

add to utility revenues even when the rates set are wholly adequate to allow recovery of costs 

and a return on investment.  The record shows that while the Companies‟ revenue requirements 

are unaffected (for the reasons discussed above), customers‟ rates and the revenues collected do 

change.  The pretense of stability in the Commission‟s determinations in the Order‟s reasoning is 

exposed by the record evidence as baseless.   

Because the Commission concludes that Rider VBA does not violate the rule against 

single issue ratemaking because the Companies‟ respective revenue requirements will not be 

affected by the rider, its analysis of controlling case law is wrong and not supported by the 

record.  The Accordingly, the Order violates governing judicial precedent and section 10-

201(e)(iv)(C) of the Act.  220 ILCS 5/10-201(e)(iv)(C). 

d. The Order‟s Conclusion that Rider VBA Does Not Violate 

the Rule Against Single Issue Ratemaking Is Unlawful 

Because it Relies on a Principle That Is Found Nowhere in 
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the Act and, Therefore, Cannot Be Used as a Basis for 

Approving the Rider. 

 

The Order also finds that Rider VBA does not violate the rule against single issue 

ratemaking because the “margin revenues which are recovered under Rider VBA do not involve 

single issue ratemaking because they do not have any impact whatsoever on the [Companies‟] 

Utilities„ overall revenue requirements.  Order at 142.  The Order goes on to state that the 

“margin revenues ... determined as part of the overall revenue requirement in the instant 

proceeding and the adjustments that occur under Rider VBA will do nothing to change the 

[Companies‟] approved revenue requirement.”  Id.  The Commission‟s focus on “margin 

revenues” is even farther removed from its obligations in a rate case than its focus on protecting 

the utilities‟ respective revenue requirements.  At least “revenue requirement” merits a couple of 

mentions in Article IX of the Act.  “Margin revenues” is nowhere to be found. 

   The term “margin revenues” was introduced in this case by North Shore-Peoples Gas 

witness Russell A. Feingold.  See, e.g. Peoples Gas Ex. RAF-1.0 at 15, L. 296-305.  Mr. 

Feingold‟s term was confusing to many parties in the case.  During Mr. Feingold‟s cross-

examination, one of the ALJs asked Mr. Feingold to define the term, pointing out that in his 

many years working in public utility regulation, he had never heard the term.  Sep. 14, 2007 Tr. 

at 1390-92.  Staff witness Peter Lazare, a 15-year Commission employee, testified that Mr. 

Feingold “refers to the recovery of “approved” levels of margin revenues.  In fact, the 

Commission up to this point has never approved a specific level of margin revenues for Peoples 

Gas, North Shore or any other gas utility in Illinois for that matter.”  Staff Ex. 20.0 at 2, L. 33-

36. 
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Like the above discussion regarding a utility‟s revenue requirement, in a rate case, the 

Commission is not required to establish just and reasonable “margin revenues” for a utility.  It is 

charged with establishing just and reasonable rates.  220 ILCS 5/9-201.  As with its fixation on 

protecting the Companies‟ respective revenue requirements, the Commission‟s focus on 

“revenue margins” distracted it from its real job in this case – setting just and reasonable rates.  

Because the Commission concludes that Rider VBA is lawful because recovery of the 

Companies‟ respective “margin revenues” through the rider does not involve single issue 

ratemaking, its analysis of controlling case law is wrong.  Accordingly, the Order violates 

governing judicial precedent and section 10-201(e)(iv)(C) of the Act.  220 ILCS 5/10-

201(e)(iv)(C). 

2. The Rule Against Retroactive Ratemaking. 

 

Before deciding whether Rider VBA violates the rule against retroactive ratemaking, the 

Commission summarizes its interpretation of controlling case law.  In its discussion, the Order 

states 

It is well established, we find, that the prohibition of retroactive 

ratemaking is derived from the overall scheme of the PUA and the 

legislative role assumed by the Commission in the ratemaking 

process that is prospective by nature.  Citizens Utilities Co. v. 

Illinois Commerce Comm„n, 124 Ill. 2d 195, 207 (1988) (“Citizens 

Utilities”).  This means that once the Commission sets rates, the 

Act does not permit refunds if the established rates are too high. 

Nor does it allow for surcharges if the rates are too low.  Id.  Clear 

from its initial announcement in the opinion of Mandel Brothers, 

Inc. v. Chicago Tunnel Terminal Co., 2 Ill. 2d 205 (1954) 

(“Mandel Brothers”), it is the integrity and stability of the 

ratemaking process that the rule aims to protect. 

 

Order at 143. 
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Following its review of the applicable case law, the Commission finds that Rider VBA 

does not violate the rule against retroactive ratemaking.  Id. at 145.  In explaining its conclusion, 

the Commission states in relevant part: 

Rider VBA does not disturb either this order or any of the 

Commission„s prior orders.  Nor does it disallow charges or 

benefits previously ordered.  The adjustments and true-ups under 

Rider VBA do nothing to alter or de-stabilize the revenue 

requirement established here.  The rates are what they are.  After 

its review of cases considering riders, the Commission first 

addresses arguments that Rider VBA would violate the rule against 

singe issue ratemaking. 

 

Id. at 145. 

The Commission‟s conclusion is based on a fundamental misunderstanding of the 

controlling case law.  Moreover, the Commission‟s decision is not supported by substantial 

evidence in the record.  Each issue will be addressed in turn. 

a. The Order‟s Conclusion that Rider VBA Does Not 

Violate the Rule Against Retroactive Ratemaking 

Contravenes Established Illinois Case Law. 

 

The Commission‟s summary of Illinois case law regarding the rule against retroactive 

ratemaking is, for the most part, accurate.  Its application of that case law to Rider VBA is, at 

best, misguided. 

First, in claiming that Rider VBA does not violate the rule against retroactive ratemaking 

the Order states that the rider “does nothing to alter or de-stabilize the revenue requirement 

established here.  The rates are what they are.”  Id.  Again, the Commission equates determining 

a utility‟s revenue requirement with setting rates.  They are not the same.  A utility‟s revenue 

requirement is merely one component the Commission uses in establishing just and reasonable 

rates.   
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In fact, the Order‟s reasoning suggests strongly that the Commission (wrongly) views 

approved rates as subordinate to the revenue requirement.  Indeed, the facility with which the 

Order declares that “It is not the rates, but the computation of these rates that varies” confirms a 

profound lack of appreciation for the legal sanctity of rates and the relative insignificance of the 

revenue requirement used to set them.  Changing rates (or the computation thereof) to increase 

collections because the base rates are too low for any reason) as Rider VBA does is 

quintessential prohibited retroactive ratemaking.  

Second, the Commission‟s statement that pursuant to Rider VBA “rates are what they 

are” is remarkably false.  Under Rider VBA, the rates, unfortunately, are not what they are.  The 

whole premise of Rider VBA – as the Order itself describes at page 138 – is that customers‟ rates 

will vary whenever customer usage varies from the expected levels included in the Order.  Thus, 

for example, customers will pay a surcharge to Peoples Gas and North Shore when their usage is 

lower than expected. 

This is precisely the situation that the Mandel Brothers case defined as prohibited 

retroactive ratemaking.  Mandel Brothers at 210.  By permitting Peoples Gas and North Shore to 

surcharge their respective customers when customer usage dips below the expected level, Rider 

VBA changes customers‟ rates such that the utilities recover additional revenue because, in the 

Commission‟s opinion, the rates were, in effect, too low.  Such effort to go back to recoup 

revenue that was not collected due to usage below the expected level is the very definition of 

retroactive ratemaking.   

Also, the Commission makes much of various cases that have found that riders that 

include reconciliation procedures do not violate the rule against retroactive ratemaking.  See, 

e.g., Order at 144, 145.  The Commission‟s discussion of reconciliation proceedings and 
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prudence reviews and the rule against retroactive ratemaking misses the point.  The concern in 

this case is not that Rider VBA violates the rule against retroactive ratemaking because it 

includes a reconciliation provision.  The problem with Rider VBA is that requires customers‟ 

rates to change so that the Companies‟ can recoup revenues that they expected and would not 

collect if the rates were stable, because the rates turned out to be too low.   

Because the Order violates governing judicial precedent, it also violates section 10-

201(e)(iv)(C) of the Act.  220 ILCS 5/10-201(e)(iv)(C). 

b. The Order‟s Conclusion that Rider VBA Does Not 

Violate the Rule Against Retroactive Ratemaking Is 

Not Supported by Substantial Evidence in the 

Record. 

 

As discussed in the previous section, the Commission finds that Rider VBA does not 

violate the rule against retroactive ratemaking because it does not disturb the rates customers 

pay.  As also just discussed, the Commission‟s statement is contrary to the basic operation of 

Rider VBA.  The rider is designed to adjust customers‟ rates as usage varies from an expected 

level. 

Accordingly, the Commission‟s conclusion that customers‟ rates are not affected by 

Rider VBA is not supported by substantial evidence in the record.  As such, the Commission‟s 

Order violates section 10-201(e)(iv)(A) of the Act.  220 ILCS 5/10-201(e)(iv)(A). 

3. The Order‟s Conclusion that Rider VBA Does Not Violate the 

Commission‟s Test Year Rules Contravenes Controlling Case Law. 

 

The Commission‟s test year rules require that a utility‟s revenues and costs be examined 

during a test year selected by the utility.  In BPI II, the Illinois Supreme Court explained that  

a utility's rates are a function of its annual revenues and operating 

expenses, as well as its rate base.  In order to accurately determine 

the utility's revenue requirement, the Commission established 
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filing requirements under which a utility must present its rate data 

in accordance with a proposed one-year test year.  The purpose of 

the test-year rule is to prevent a utility from overstating its revenue 

requirement by mismatching low revenue data from one year with 

high expense data from a different year. [Citation omitted.]  BPI II 

at 237-38.  

 

The Commission concludes that Rider VBA does not violate its test year rules because 

“the base rates that are approved in this case and which are the basis for the margin revenues to 

be recovered under Rider VBA have been evaluated in accordance with the appropriate test year 

prescriptions.”  Order at 146.  The Commission‟s erroneous legal conclusion that it must assure 

that Peoples Gas and North Shore recover their “margin revenues” invalidates the Order‟s legal 

analysis. 

As noted above, there is nothing in the Act that provides that a utility is entitled to collect 

its margin revenues.  In fact, the term “margin revenues” appears nowhere in Article IX of the 

PUA.  The fact that the Commission used test year principles to the set base rates -- from which 

the Companies‟ respective “margin revenues” are derived -- is of no moment.  It is not the 

Commission‟s obligation to ensure that a utility recovers its margin revenues.  It is the 

Commission‟s job to set just and reasonable rates.  220 ILCS 5/9-201(c).  Once those rates are 

established, they cannot be changed unless done so in the context of a test year that considers 

both the utility‟s revenues and expenses. 

That is where Rider VBA goes off the tracks.  Rider VBA modifies the rates set in this 

case based on whether customer usage deviates from expected usage levels.  If customer usage 

goes down, customer rates go up.  In contravention of the Commission‟s test year rules and the 

Illinois Supreme Court‟s decision in BPI II, the rates change without consideration of all utility 

revenues and expenses.   
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The Commission also relies on the CUB court‟s statement that “the test-year rule seeks to 

avoid a problem not present when expenses are recovered through a rider.”  Order at 146, citing 

CUB at 140.  The Order‟s reliance on the CUB case is misplaced.  That case concerned recovery 

of an expense through a rider.  Rider VBA does not recover an expense.  Rather it ensures that 

Peoples Gas and North Shore recover their respective “margin revenues.”  The leaps in logic and 

legal analysis required to extend the CUB court‟s statement respecting costs to the revenues 

guaranteed by Rider VBA to great to be sustained.   

In sum, the Order violates governing judicial precedent.  Accordingly, it also violates 

section 10-201(e)(iv)(C) of the Act.  220 ILCS 5/10-201(e)(iv)(C). 

4. The Order‟s Conclusion that Rider VBA Is Not Unlawful Incentive-

Based Alternative Regulation Is Inconsistent With the PUA.  

Moreover, the Commission‟s Conclusion Is Not Supported by 

Substantial Evidence. 

 

The Commission rejects Staff‟s argument that Rider VBA represents unlawful incentive-

based regulation.  Order at 147-48.  According to the Order, Staff relied on the finding in the 

Finkl case that ComEd‟s rider providing for recovery of energy efficiency program costs was 

unlawful incentive-based regulation because ComEd was legally obligated to implement energy 

efficiency programs.  Id. at 147, citing Finkl at 327-28.  The Commission distinguishes Finkl by 

pointing out that, unlike ComEd in the Finkl case, Peoples Gas and North Shore are not legally 

obligated to pursue energy efficiency programs.  Order at 147-48.  The Commission adds that it 

wishes to promote investment energy efficiency programs and, thus, it wants to eliminate any 

disincentives that may deter Peoples Gas and North Shore from making additional investments in 

energy efficiency programs.  Id. 

     City-CUB believe it is good policy to promote additional investment in energy efficiency.  
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Perhaps the Commission could have conditioned its approval of Rider VBA on Peoples Gas‟s 

and North Shore‟s agreement to invest additional money in energy efficiency programs.  Indeed, 

the Commission may yet choose to do so on reconsideration of its Order as City-CUB request.  

However, it did not do that.  Instead, the Commission expressly finds that Rider VBA is intended 

to induce the desired behavior by ensuring that the Companies lose no revenues by investing in 

energy efficiency programs. 

Thus, in part, Rider VBA involves the Commission dangling a carrot in front of the 

Companies in hope that they will increase their investments in energy efficiency programs.  The 

Commission‟s explanation for the rider declares its intent that the rider act as a form of 

incentive-based regulation.  Section 9-244 of the Act governs alternative regulation.  220 ILCS 

5/9-244.  That section requires that a request for alternative regulation be requested upon  

petition of an electric or gas utility.  Because this case does not concern a petition submitted by 

Peoples Gas and North Shore for alternative regulation, Rider VBA violates section 9-244 of the 

PUA.  Because Rider VBA violates the PUA, it also violates section 10-201(e)(iv)(C) of the Act.  

220 ILCS 5/10-201(e)(iv)(C). 

Moreover, the Commission‟s conclusion the approval of Rider VBA may remove a 

disincentive for additional investment in energy efficiency programs by the Companies has no 

support in the record.  In fact, when asked if Commission approval of Rider VBA would 

encourage Peoples Gas and North Shore to expand its energy efficiency program beyond the 

$7.5 million the utilities proposed in this case, North Shore-Peoples Gas witness Lawrence 

Borgard responded that the utilities have no such plans.  Sep. 10, 2007 Tr. at 390.  Thus, the 

Commission‟s stated objective (and justification for Rider VBA), that it will induce the 

Companies to invest additional resources in energy efficiency programs, is not supported by 
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substantial evidence in the record.  As such, the Order violates section 10-201(e)(iv)(A) of the 

Act.  220 ILCS 5/10-201(e)(iv)(A). 

5. Approval of Rider VBA Results in Unlawful Rate Discrimination. 

Rider VBA applies only to the Companies‟ Service Class 1 and Service Class 2 

customers.  See, e.g., Peoples Gas Ex. VG-1.0 at 46, L. 1018-20.  That is, only customers in 

those two rate classes will see fluctuations in their rates based on the operation of Rider VBA.  

However, the Commission‟s approval of Rider VBA benefits all of the Companies‟ rate classes, 

because the ICC reduced each utility‟s return on equity by ten basis points to reflect the 

reduction in risk to the utilities because of Rider VBA.  Order at 100.  Thus, all customers 

benefit from lower rates attributable to Rider VBA, but only Service Classes 1 and 2 bear the 

burden and risk of having their rates go up because of Rider VBA.  As a result, Rider VBA 

violates section 9-241's prohibition against unlawful rate discrimination.  220 ILCS 5/9-241. 

The Order rejects this claim, stating that Service Class 1 and Service Class 2 customers 

will benefit “under energy efficiency measures.”  Order at 148.  It is not clear what is meant by 

this statement.  If the Commission is referring to the energy efficiency measures the Companies 

will fund as part of Rider EEP, which may not be limited to SC 1 and SC 2 customers, the claim 

makes no sense.  Peoples Gas Ex. IR-1.0 at 7-8.  Moreover, Rider VBA and Rider EEP are 

separate matters, and the burdens Service Class 1 and Service Class 2 customers bear because of 

Rider VBA have nothing whatever to do with benefits they may realize as participants in energy 

efficiency programs funded under Rider EEP. 

If the Commission‟s statement refers to the Commission‟s hope that Rider VBA will 

encourage Peoples Gas and North Shore to invest additional funds in energy efficiency 

programs, as noted above, Peoples Gas and North Shore CEO Lawrence Borgard testified that 



 
 45  

the utilities have no plans to increase their energy efficiency program expenditures -- even with 

Rider VBA.  Sep. 10, 2007 Tr. at 390. 

Because Rider VBA violates section 9-241's prohibition against unreasonable rate 

discrimination, it also violates section 10-201(e)(iv)(C) of the Act.  220 ILCS 5/10-

201(e)(iv)(C).  Moreover, because the Commission‟s rationale for finding that Rider VBA does 

not violate section 9-241's prohibition against unreasonable rate discrimination is not based on 

substantial evidence in the record, the Order also violates section 10-201(e)(iv)(A) of the Act.  

220 ILCS 5/10-201(e)(iv)(A).  Finally, because the Commission‟s explanation is, at best, 

confused, the Order does not contain sufficient analysis to allow for informed judicial review, 

and, therefore violates section 10-201(e)(iii) of the Act.  220 ILCS 5/10-201(e)(iii). 

6. Rider VBA Is Fundamentally Different from any Rider That Has 

Survived Judicial Review, in Allowing for Recovery of Revenues. 

 

Staff and intervenors argued that Rider VBA is different from any rider that has 

withstood judicial review in that it allows for the recovery of revenues, rather than unique costs.  

Indeed, the only rider that allowed for recovery of revenues was ComEd‟s energy efficiency 

rider, which the Finkl court rejected on this and several other grounds.  Finkl at 328-29.  Because 

Rider VBA is similar to the rider reviewed in the Finkl case in that it allows for the recovery of 

revenues, Staff and intervenors argued that it was contrary to Illinois case law. 

The Commission rejects this argument, finding that Finkl is distinguishable on several 

grounds.  Order at 149.  While the Commission refers to several grounds, there appear to be only 

two that are discussed.  First, the Commission states that the rider in Finkl provided for the 

recovery of lost revenues (Finkl at 328) while Rider VBA provides for the recovery of margin 

revenues.  Order at 149.  It is not clear what this supposed distinction means.  The rider 
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addressed in Finkl was designed to permit recovery of lost revenues resulting from implementing 

energy efficiency programs.  The same is true for Rider VBA.  North Shore-Peoples Gas witness 

Russell A. Feingold testified that Rider VBA is designed, at least in part, to recover revenues lost 

due to the “ongoing energy efficiency and conservation efforts of [the Companies‟] customers.”  

Peoples gas Ex. RAF-1.0 at 13, L. 266-69.  Thus, the Commission‟s argument appears to be a 

rhetorical distinction without a substantive difference. 

The Commission next criticizes the Finkl decision as being “internally inconsistent.”  

Order at 149.  Whatever the merit of the Order‟s assertion, it has no bearing on whether Rider 

VBA is inconsistent with the Finkl decision.  The Commission may have concerns with the Finkl 

case, but it is still good law and the Commission cannot ignore simply because it thinks it is 

“internally inconsistent.”   

In sum, the Commission submits no persuasive reason that Finkl is not applicable here.  

Because the Order violates controlling case law, it also violates section 10-201(e)(iv)(C) of the 

Act.  220 ILCS 5/10-201(e)(iv)(C).  Moreover, because the Commission‟s single articulated 

distinction between the rider in Finkl and Rider VBA is not based on substantial evidence in the 

record, the Order also violates section 10-201(e)(iv)(A) of the Act.  220 ILCS 5/10-

201(e)(iv)(A).  Finally, because the Commission‟s explanation is, at best, confused, the Order 

does not contain sufficient analysis to allow for informed judicial review, and, therefore violates 

section 10-201(e)(iii) of the Act.  220 ILCS 5/10-201(e)(iii). 

7. The Commission‟s Rationale for Approving Rider VBA Is Not 

Based on Substantial Evidence in the Record. 

 

After concluding that the Commission has the requisite legal authority to approve Rider 

VBA, the Order finds that the record evidence supports rider approval.  Order at 150.  The 
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Commission cites two reasons for its conclusion.  Neither is supported by substantial evidence in 

the record.   

First, the Order states its concern about variable customer usage and the resulting impact 

on the Companies‟ revenues.  Id.  However, there is no substantial evidence in the record to 

support such a claim.  As discussed earlier, customer usage has been declining nationally for at 

least 20 years.  See, e.g., Sep. 10, 2007 Tr. at 377-78; PGL Ex. LTB 1.2.  The annual average 

usage of Peoples Gas‟s residential customers has declined by almost a third – from more than 

1,600 therms to approximately 1,100 therms annually – since the utility‟s last rate case.  PGL Ex. 

LTB-1.2.  Also, the Companies‟ collective customer base has declined since 1995.  Sep. 14, 

2007 Tr. at 1316-17.  Despite reduced usage and the loss of customers, Peoples Gas and North 

Shore have earned their authorized returns in most years since.   

Despite the Commission‟s apparent, strong concern with protecting the utilities margin 

revenues, as stated numerous times above, utilities have no right to assured margin revenues.  

The concept is foreign to Article IX – the ratemaking portion of the Act.  Nor does the 

Commission have the authority to ensure that utilities recover their margin revenues.  If the 

Commission‟s reference is to the need to protect North Shore‟s and Peoples Gas‟s respective 

margin revenues, not only is there no substantial evidence to support the Commission‟s claim, 

the stated reason has no basis in the law. 

The second rationale the Commission identifies as supporting its decision to endorse 

Rider VBA is its policy to promote additional investment in energy efficiency programs.  Order 

at 150-51.  Again, this a policy the City and CUB wholly embrace.  However, the uncontroverted 

evidence is that the Companies‟ CEO Mr. Borgard testified that the utilities have no plans to 
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increase energy efficiency programs if the Commission were to approve Rider VBA.  Sep. 10, 

2007 Tr. at 390. 

In sum, the Commission‟s conclusion that the record supports approval of Rider VBA is 

inconsistent with uncontradicted record evidence.  As a result, the Commission‟s conclusion is 

not based on substantial evidence in the record.  Thus, the Order violates section 10-

201(e)(iv)(A) of the Act.  220 ILCS 5/10-201(e)(iv)(A). 

8. The Commission‟s Decision to Adopt Rider VBA as a Four-Year 

Pilot Program Is Not Sufficiently Explained to Provide for 

Informed Judicial Review. 

 

Having decided to approve Rider VBA, the Commission finds that because of the unique 

nature of the rider, it will implement Rider VBA as a four-year pilot program.
15

  Order at 152.  

The Commission adds that it will be vigilant in its oversight of the pilot.  Id.  The Commission 

also requires that Staff – to the extent it can discern the necessary data – submit an annual report 

to the Commission about the impact that Rider VBA has on the Companies‟ respective rates of 

return.  Id.  Finally, the Commission states it can initiate a section 9-250 investigation to 

investigate the effectiveness of the rider if circumstances warrant. 

Limiting Rider VBA to a four-year period is a good (if inadequate) consumer protection.  

However, the Commission never explains what the purpose of the pilot is.  Nor does the 

Commission explain what criteria it will use to determine if the pilot is effective.  Although the 

Commission directs its Staff to file annual reports about the impact of Rider VBA on North 

Shore‟s and Peoples Gas‟s rates of return, it concedes that its impact may not be discernable. 

                                                 
15

  The Commission imposes this putative limitation despite its contradictory assertion that “Rider VBA is 

precisely the  type of adjustment mechanism contemplated in City I” and that the facts “compel” an adjustment 

favoring the Companies.  Order at 145, 151. 
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In short, the Commission‟s description of the pilot program and the steps it will take to 

ensure that the pilot is working is opaque.  As such, the Commission‟s rationale for approving a 

four-year pilot program does not allow for informed judicial review and, therefore violates 

Section 10-201(e)(iii) of the Act.  220 ILCS 5/10-201(e)(iii). 

9. The Commission Lacks Jurisdiction to Approve Rider VBA. 

North Shore-Peoples Gas witness Russell A. Feingold testified that the business risks 

utilities face require a “fundamental” change of the ratemaking process.  See, e.g., Peoples Gas 

Ex. RAF-1.0 at 9, L. 173-87.  Mr. Feingold explained that the fundamental shift in utility rate 

regulation is needed because “This unpredictability in gas usage, exacerbated by the uncertainty 

of weather, has created the need for a more dynamic process to ensure a utility‟s base rates will 

actually recover the commission-approved cost of service.”  Id. at L. 180-82. 

As mentioned earlier, the Commission stated that it believed it was appropriate to adopt 

Rider VBA for similar reasons.  In particular, the Commission stated 

The record in this case persuades the Commission that Rider VBA 

is appropriate as it reflects the particulars of declining and variable 

customer usage patterns and the concomitant revenue recovery 

impacts for Peoples Gas and North Shore.  In our view, this 

evidence of usage patterns and margin recovery fluctuations calls 

for a regulatory response.  This, we note, is not a novel idea.  Order 

at 150. 

 

Apparently the Commission agrees with Mr. Feingold‟s proposal that traditional 

ratemaking needs to be fundamentally altered.  While the Commission may not consider this to 

be a “novel idea,” such a fundamental change is not the Commission‟s decision to make.  The 

Commission is a creature of the legislature and has only those powers provided to it by the 

General Assembly.  Among the goals the General Assembly identified in enacting the PUA was 

its declaration that “the policy of the State [is] that public utilities shall continue to be regulated 
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effectively and comprehensively.”  220 ILCS 5/102.  There is little doubt that Rider VBA will 

lead to less regulation, not more.  Moreover, it is the province of the General Assembly to decide 

when a fundamental shift in utility rate regulation is required; the Commission cannot modify its 

on enabling legislation. 

Thus, the Commission‟s approval of Rider VBA is outside its jurisdiction.  As a result, 

the Order violates section 10-201(e)(iv)(B) of the Act.  220 ILCS 5/10-201(e)(iv)(B). 

Issues surrounding the Order‟s approval of Rider VBA, the legal flaws of the rider, and 

the evidentiary deficiencies of this record are discussed in detail above and in the briefs 

previously filed by City-CUB:  See City-CUB Init. Br. at 70-82; City-CUB Reply Br. at 35-43; 

City-CUB BOE at 44 (adopting the filed brief of the Illinois Attorney General on this issue); and 

City-CUB RBOE at 13-23.  (The referenced portions of City-CUB‟s briefs are incorporated by 

this reference.)  For the reasons discussed in those briefs and in this filing, the Commission 

should reconsider its decision and reject Rider VBA or (if the rider is lawful) condition its 

effectiveness on significant increases in energy efficiency programs that would warrant 

consideration in a determination of such a rider‟s appropriateness.   

 

XIII. CONCLUSION 

For the reasons discussed in this Application for Rehearing and all other grounds of 

record, City-CUB respectfully request that the Commission reconsider and revise its Order as 

requested herein -- in particular, (1) to approve the pro forma rate base adjustment to recognize 

changes in accumulated depreciation, as proposed by GCI witness David Effron,(2) to amend its 

authorized return on equity to reflect the effect of reduced risk of revenue assurance riders (if 

retained) shown in the testimony of City-CUB witness Christopher Thomas, and (3) to reject 
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Rider VBA as unlawful and/or unwarranted on this record or, alternatively, if the Commission 

continues to conclude that the rider is lawful, to condition the effectiveness of the rider on 

significant and substantial increases in energy efficiency programs.   
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STATE OF ILLINOIS    ) 

       )    SS 

COUNTY OF COOK     ) 

  

VERIFICATION 

 

 I, Julie L. Soderna, hereby affirm that I have knowledge of the contents of this 

Application and it is true and accurate to the best of my knowledge. 

        

       Julie L. Soderna    

       Director of Litigation 

       CITIZENS UTILITY BOARD 

 

Notarized this 10
th

 day of March, 2008.   
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STATE OF ILLINOIS    ) 

       )    SS 

COUNTY OF COOK     ) 

  

VERIFICATION 

 

 I, Ronald D. Jolly, hereby affirm that I have knowledge of the contents of this 

Application and it is true and accurate to the best of my knowledge. 

        

       Ronald D. Jolly    

       Senior Counsel 

       Assistant Corporation Counsel 

        

 

Notarized this 10
th

 day of March, 2008.   

  

 
 


