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Introduction 
 
 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney 

General of the State of Illinois (“the People”), submit this Application for Rehearing 

pursuant to Section 10-113(a) of the Public Utilities Act (“the Act”) and Part 200.880 of 

the Illinois Commerce Commission’s (“the Commission” ) Rules of Practice (83 Ill. 

Admin. Code 200.880), and request that the Commission grant rehearing and reconsider 

its Final Order issued in the above-captioned consolidated docket on February 5, 2008 on 

several issues.   

 Section I of the Application seeks rehearing and reconsideration, based on the 

existing evidentiary record and applicable law, of  the Commission’s unprecedented 

decision to guarantee a utility a designated revenue level for two of its customer classes, 

Rate 1 (Residential) and Rate 2 (General Service) by approving Rider VBA, a rate 

adjustment tariff that “decouples” or disconnects the traditional relationship between 

customer usage of natural gas delivery service and revenue recovery.  In doing so, the 

Commission: (1) misapprehends its obligations as regulators and contradicts principles of 

utility ratemaking established by the U.S. Supreme Court and Illinois courts; (2) ignores 

the Act’s prohibition against single-issue and retroactive ratemaking; (3) violates its own 

test year rules; (5) creates discriminatory rates; (6) contradicts the criteria established in 

Illinois court rulings for permissible rider treatment of utility expenses; (7) violates the 

requirement in the Act that rates be least cost; (8) ignores the substantial evidence in the 

record that shows that Rider VBA is not needed for Peoples Gas and North Shore to 

recover fixed costs, even in the wake of declining usage per customer; and (9) ignores the 

substantial evidence in the record that shows Rider VBA is not needed for either the 
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promotion of energy efficiency or to recover lost revenues associated with energy 

efficiency programs.  The Commission should grant rehearing and, based on the 

applicable law and existing evidentiary record, revise its Order to reject Rider VBA. 

 In addition, the Commission’s Final Order, and specifically, its decision to 

approve Rider VBA, evolved in such a way as to deny parties the ability to except in 

briefs or written comments to the suddenly altered legal and evidentiary conclusions of 

the administrative law judges regarding Rider VBA, in violation of Section 10-111 of the 

Act and the Commission’s Rules of Practice.  The Commission erred in this regard, as 

discussed infra. 

 The Commission also erred in failing to recognize post-test year growth in the 

accumulated reserve for depreciation on embedded plant in service that will take place as 

new plant additions are going into service.  This one-sided approach to ratemaking is 

unlawful and ignores the substantial evidence in the record.  The Commission’s order 

instead concludes that the factual issues related to the adjustment are similar to a recent 

Commission decision, without explaining how the two cases are similar factually.   The 

Commission should grant rehearing and, based on the existing evidentiary record, adopt 

the adjustment to recognize post-test year growth in the accumulated reserve for 

depreciation on embedded plant in service, as recommended by GCI witness David 

Effron and ultimately agreed to by Staff.   

Finally, the Commission’s Order also arbitrarily selected a 10-basis-point 

reduction in the Companies’ allowed return on equity to reflect reduced risk associated 

with the adoption of Rider VBA that was not supported by substantial evidence in the 

record, and was arbitrary and capricious.  The Commission should grant rehearing and, 
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based on the existing evidentiary record, revise its Order to adopt the specific downward 

adjustment proposed by Citizens Utility Board witness Christopher Thomas.   

I. The Commission Erred As A Matter of Law In Approving Rider VBA. 
 
 A.  The Commission’s Approval of Rider VBA Contradicts Principles of  
 Utility  Ratemaking Established by the United States Supreme Court and 
 Adopted by Illinois Courts. 
 
 In its Order, the Commission approved the Companies’ proposed Rider Volume 

Balancing Adjustment (“Rider VBA”), which adjusts customer rates for Peoples and 

North Shore service classifications Rate 1 (Residential) and Rate 2 (General Service) on  

a monthly basis to account for the difference between the baseline distribution margin 

revenue per customer level established in this case and the actual distribution margin per 

customer actually experienced in the second month prior to the effective month of the 

adjustment.  PGL Ex. VG-1.0 at 47; NS Ex. VG-1.0 at 42-43; see Rider VBA tariff, 

attached as Exhibit A.  In doing so, the Commission contradicts seminal U.S. Supreme 

Court and Illinois Supreme Court case law that articulates what constitutes just and 

reasonable public utility rates.   

 The rate-making process under the Act, i.e., the fixing of ‘just and reasonable’ 

rates, involves a balancing of the investor and the consumer interests. Citizens Utility 

Board v. Illinois Commerce Comm’n, 276 Ill.App.3d 730, 658 N.E.2d 1194 (1995); citing 

Camelot Utilities, Inc. v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 

312 (1977).   The U.S. Supreme Court articulated a more specific view of this ratemaking 

precept in a couple of seminal cases that examined what constitutes a reasonable return 

within the context of just and reasonable rate setting.  All of these cases contradict the 

view inherent in the Companies’ Rider VBA proposal that Peoples and North Shore must 
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be assured receipt of its so-called margin revenue level assumed when rates are 

established in this case. 

 In the landmark case Bluefield Waterworks Improvement Co. v. Public Service 

Comm’n of West Virginia, 262 U.S. 279 (1923), the U.S. Supreme Court established that 

a utility’s rates should reflect the opportunity – not a guarantee – to earn a return on its 

used and useful property when a commission sets rates.  In spelling out the factors to be 

examined by regulators when establishing a utility’s rate of return, the high court held 

that a public utility is entitled to such rates as will permit it to earn a return on the value 

of the property which it employs for the convenience of the public equal to that generally 

being made at the same time and in the same general part of the country on investments 

in other business undertakings which are attended by corresponding risks and 

uncertainties.  Bluefield, 262 U.S. at 692-693 (emphasis added).  The Bluefield Court 

further held that a utility has no constitutional right to profits such as are realized or 

anticipated in highly profitable enterprises or speculative ventures. Id.  The Court 

specified that the return should be reasonably sufficient to assure confidence in the 

financial soundness of the utility and should be adequate, under efficient and economical 

management, to maintain and support its credit and enable it to raise the money 

necessary for the proper discharge of its public duties. Id. at 693 (emphasis added).  

Investors holding interests in regulated public utilities understand that these companies 

are dedicated to serving the public and therefore, the investor’s possible returns may be 

limited.  Id. at 692-693.  It is noteworthy, given the holding in Bluefield that Peoples Gas/ 

North Shore Chief Financial Officer Lawrence Borgard specifically testified that, in fact, 
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the Companies can continue to provide safe, adequate and reliable service to all 

customers without Rider VBA.  Tr. 392. 

 The Supreme Court elaborated on the principles governing rate of return 

regulation in the case of Federal Power Commission v. Hope Natural Gas Company, 320 

U.S. 591, (1941).  Here, the Supreme Court reaffirmed its holding in Federal Power 

Commission v. Natural Gas Pipeline Co., 315 U.S.575, 590 (1942) that “regulation does 

not insure that the business shall produce net revenues.”  Hope Natural Gas, 320 U.S. at 

603.   

 The U.S. Supreme Court specifically rejected the notion that a monopoly must be 

protected from market realities, such as competition or the effects of price on a 

consumer’s demand and use of the service, in Market St. Ry. Co. v. Railroad 

Commission, 324 U.S. 548, 568 (1945).  The Supreme Court explained, “Even 

monopolies must sell their services in a market where there is competition for the 

consumer’s dollar and the price of a commodity affects its demand and use.”  Id. at 568. 

 Illinois courts have adopted the Hope and Bluefield standards and applied them to 

the regulation of utilities in Illinois:  “ ‘The rate making process under the act, i.e., the 

fixing of ‘just and reasonable’ rates[,] involves a balancing of the investor and the 

consumer interests.’ ” Illinois Bell Telephone Co. v. Illinois Commerce Comm'n (1953), 

414 Ill. 275, 287, 111 N.E.2d 329, quoting Federal Power Comm'n v. Hope Natural Gas 

Co., 320 U.S. 591, 603, (1944).  Similarly, the Illinois Supreme court earlier established 

that a just and reasonable rate must be less than the value of the service to consumers. 

State Public Utilities Comm'n ex rel. City of Springfield v. Springfield Gas & Electric 

Co., 291 Ill. 209, 216, 125 N.E. 891 (1919). The appellate court elaborated on this 
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pronouncement in Camelot Utilities, Inc. v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 

10, 365 N.E.2d 312 (1977), wherein the Court declared that it is the ratepayers’ interest 

which must come first: 

“The Commission has the responsibility of balancing the right of the utility's 
investors to a fair rate of return against the right of the public that it pay no more 
than the reasonable value of the utility's services. While the rates allowed can 
never be so low as to be confiscatory, within this outer boundary, if the rightful 
expectations of the investor are not compatible with those of the consuming 
public, it is the latter which must prevail.” 

 

Camelot Utilities, 51 Ill.App.3d at 10; Citizens Utility Board v. Illinois Commerce 

Comm’n, 276 Ill.App.3d 730, 658 N.E.2d 1194 (1995).   

 All of these landmark holdings, as well as Illinois courts’ interpretations of the 

decisions, suggest that the Company’s request for the guaranteed recovery of the “margin 

revenue” stream established when rates are set in this case, as well as a specific revenue 

stream from the residential and commercial classes (Rates 1 and 2) through Rider VBA, 

has no support in the utility regulatory law that has guided this Commission’s 

establishment of rates.   The Commission’s approval of Rider VBA – and thereby 

adoption of the Companies’ mantra that margin revenues must be guaranteed – is 

tantamount to rejection of the well-established utility ratemaking principles that prescribe 

what is and is not assured to monopoly utilities under the existing regulatory framework.  

There simply is no basis in state and federal regulatory law to support the Companies’ 

belief that they are entitled to a guaranteed revenue stream that matches a level 

established in a rate case.   

 Consistent with Rule 200.880(b), the People incorporate by reference the 

arguments presented at pages 41-44 of the People’s Initial Corrected Brief, pages 13-14 
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of the People’s Brief on Exceptions and pages 7-8 of  Attachment A to the Brief on 

Exceptions, and pages 31-33 of the Peoples’ Reply Brief on Exceptions.   

 The Commission’s Final Order fails to discuss this legal issue, despite the 

People’s repeated arguments presented in the aforementioned briefs on this point.  

Instead, the Order focuses on the need to guarantee a benchmark level of revenues per 

customer, and asserts, “In our view, Rider VBA is a reasonable response because it 

simply involves the recovery of margin revenues that we have already established in this 

case.”  Order at 151.   

 As discussed further in Section II, infra, this argument that a utility is entitled to 

collect a designated level of “margin revenues” presupposes that all utility costs remain 

static, which the substantial evidence in the record clearly shows do not, and that declines 

in usage per customer cannot be offset by increases in revenues associated with new 

customers or operations and maintenance expense reductions.  See, e.g., PGL Ex. LTB-

1.0 at 13.  By guaranteeing the Companies receive a designated level of margin revenues 

or revenues per customer through a rate-setting formula that ignores growth in overall 

revenues1 as well as any operating efficiencies that might be achieved, the Commission 

not only ensures a designated revenue level, but also permits the Company to earn above 

its authorized return should fixed costs decrease and customer growth trigger additional 

revenues.  As repeatedly detailed in the record of this case by both Staff and 

Governmental and Consumer Intervenor witnesses, this phenomenon occurred repeatedly 

during the years since the Companies’ last rate case in 1995.  See, e.g., AG Corrected 

Initial Brief at 53-58.   

                                                 
1 PGL Ex. VG-1.0 at 47-48; NS Ex. VG-1.0 at 43. 
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 Accordingly, the Commission’s approval of Rider VBA is contrary to law, not 

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of 

the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The Commission 

should grant rehearing and reconsider its conclusion on this point, based on the applicable 

law and existing evidentiary record, and reject Rider VBA. 

 B. The Commission’s Approval of Rider VBA Violates the Act’s    
  Prohibition Against Single-Issue Ratemaking. 
 

At pages 140 through 142 of the Order, the Commission analyzes the issue of 

whether the adoption of Rider VBA violates the Act’s prohibition against single-issue 

ratemaking and gets it wrong.  The Commission concludes that the prohibition against 

single-issue ratemaking does not apply to Rider VBA because, as the Order states, “the 

prohibition against single issue ratemaking is operable only in the context of a rate case, 

and during the phase that balances the utility’s cost and allowed revenues under the R = C 

+ Ir formula.  It is not applicable to a rider that merely facilitates direct recovery of a 

particular cost without upsetting a utility’s revenue requirement.”  Order at 142.  This 

conclusion is flawed and tautologically simplistic.  The fact is that Rider VBA does not 

fit any of the criteria for permissible rider recovery and triggers changes in rates without 

examining all components of the Companies’ revenue requirements.      

Rider VBA violates the Act’s prohibition against single-issue ratemaking because 

it imposes a surcharge each month on customers’ bills if usage in the residential and 

general service rate classes dips below the aforementioned baseline level set in this case, 

without examining whether the utility’s overall revenues have increased.  See PGL Ex. 

RAF 1.0 at 32. Rider VBA’s changes to customer rates, after a revenue requirement has 
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been approved and rates have been established to reflect that revenue requirement, based 

on the artificial benchmark of revenues per customer, violates the rule against single-

issue ratemaking.   

 The rule against single-issue ratemaking is a ratemaking principle which 

recognizes that the revenue requirement formula is designed to determine a utility’s 

revenue requirement based on the utility’s aggregate costs and demand.  Citizens Utility 

Board v. Illinois Commerce Comm’n, 166 Ill.2d 111, 136-137, 651 N.E.2d 1089 (1995); 

Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 

146 Ill. 2d. 175, 244, 585 N.E.2d 1032 (1991) (“BPI II”).  The rule prohibits the 

Commission from considering changes to components of the revenue requirement in 

isolation.  Consideration of one item in the revenue formula in isolation risks 

understatement or overstatement of the revenue requirement.  Id.  The Illinois Supreme 

Court, in addressing the issue of single-issue ratemaking in BPI II, stated: 

 The rule against single-issue ratemaking recognizes that the revenue formula is 
 designed to determine the revenue requirement based on the aggregate costs and 
demand of the utility.  Therefore, it would be improper to consider changes to 
components of the revenue requirement in isolation.  Often times a change in one item of 
the revenue formula is offset by a corresponding change in another component of the 
formula.  For example, an increase in depreciation expense attributable to a new plant 
may be offset by a decrease in the cost of labor due to increased productivity, or by 
increased demand for  electricity. …In such a case, the revenue requirement would be 
overstated if rates were increased based solely on the higher depreciation expense without 
first considering changes to other elements of the revenue formula.  Conversely the 
revenue requirement would be understated if rates were reduced based on the higher 
demand data without considering the effects of higher expenses. 
 
BPI II, 146 Ill.2d at 244-45. 

The rule prohibits the Commission from considering changes to components of 

the revenue requirement in isolation, in this case changes in revenues per customer.  

Consideration of one item in the revenue formula in isolation risks understatement or 
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overstatement of the revenue requirement.  Id.  Rider VBA imposes a surcharge even if 

an observable cost reduction in a certain expense category or growth in the overall 

revenues offset any decline in revenues per customer.   

Nothing in the applicable case law cited by the Commission in its Order permits 

rider recovery of a designated component of the revenue requirement – albeit an artificial 

revenues per customer benchmark for two customer classes.  In no way do the cases cited 

at page 142 of the Order support the Commission’s conclusion on this point.  In the 

above-mentioned Citizens Utility Board case, the Court distinguished between rider 

requests treated by the Commission outside of the context of a rate case, like the coal tar 

rider approved by the Court, and “the Commission’s treating a single-expense item 

within the context of a general rate case.”   Citizens Utility Board, 166 Ill.2d at 137-138.  

The Court further held that “a rider mechanism facilitates direct recovery of a particular 

cost, without direct impact on the utility’s rate of return.”  Id. at 138.  While the Court 

stated that “(t)he rule does not circumscribe the Commission’s ability to approve direct 

recovery of unique costs through a rider when circumstances warrant such treatment” (Id. 

at 138), it also specified what those “circumstances” are.  The Court affirmed the criteria 

for rider treatment first established in the case of City of Chicago v. Illinois Commerce 

Comm’n, 13 Ill.2d 607, 614 (1958), and re-affirmed in A. Finkl & Sons v. Illinois 

Commerce Comm’n, 250 Ill.App.3d 317 (First Dist. 1993), noting that a rider mechanism 

is effective and appropriate for cost recovery when a utility is faced with unexpected, 

volatile or fluctuating expenses.  Citizens Utility Board, 166 Ill.2d at 138.  The Court 

concluded that coal tar clean-up expenses satisfied that criteria.  Id. at 138-139.   
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In City of Chicago v. Illinois Commerce Comm’n, 281 Ill.App.3d 617 (1st Dist. 

1996), another case cited by the Commission as support for its conclusion that Rider 

VBA does not violate the single-issue ratemaking prohibition, the First District Appellate 

Court upheld the Commission’s approval of a separate line-item charge for franchise fees 

to be charged to the residents of the municipalities assessing the fees and removing them 

from base rates.  The Court cited the aforementioned Citizens Utility Board case, wherein 

the Court stated, “The rule (against single-issue ratemaking) does not circumscribe the 

Commission’s ability to approve direct recovery of unique costs through a rider when 

circumstances warrant such treatment.”  Citizens Utility Board, 166 Ill.2d at 138.  Those 

“circumstances”, both the 1996 City of Chicago ruling and the Citizens Utility Board 

decision held, involved either the recovery of unexpected volatile or fluctuating expenses, 

pursuant to Finkl, or direct recovery of a particular cost without direct impact on the 

utility’s rate of return.  City of Chicago, 281 Ill.App.3d at 628-629; Citizens Utility 

Board, 166 Ill. 2d at 138-139.   The City of Chicago court held that the municipal 

franchise fees which were at issue, flow-through expenses required by law, satisfied this 

criterion.  Rider VBA’s recovery of a designated level of revenues based on the artificial 

revenues-per-customer benchmark passes neither of these permissible- rider-recovery 

standards. 

The Commission’s reliance on Archer-Daniels-Midland Co. v. Illinois Commerce 

Comm’n, 184 Ill.2d 391 (1998) as a basis for not finding a single-issue ratemaking 

violation is equally specious.  The Archer-Daniels case involved an examination of the 

inclusion in contract restructuring costs as costs of fuel under a fuel adjustment clause 

rider, an expense item the Court deemed a legitimate “cost of fuel”.  Archer-Daniels, 184 
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Ill.2d at 400.  Whether a component of fuel costs is recoverable in a rider tariff that has 

been statutorily sanctioned (220 ILCS 5/9-220) is not comparable to the recovery of 

revenues per customer through an artificial benchmark established in a base rate 

proceeding.  Here, too, the Archer-Daniels court cited the holding of the Citizens Utility 

Board court that the rule prohibiting single-issue ratemaking does not apply “except in 

the context of a complete base rate proceeding”, and concluded that the rule did not apply 

in the fuel adjustment clause proceeding at issue.  Id. at 401-402.  

Given the fact that this is a rate case, the Commission’s reliance on these cases to 

support its conclusion that the rule against single-issue ratemaking does not apply here is 

wrong and constitutes legal error. The People incorporate by reference the arguments 

presented on this issue at pages 35, 47 and 48 of the People’s Corrected Initial Brief;  

pages 26-40 of the People’s Reply Brief; pages 23-27 of the People’s Brief on 

Exceptions, as well as pages 6-14 of Attachment A; and pages 26-30 and 35-41of the 

People’s Reply Brief on Exceptions.   

 For this reason, too, the Commission’s approval of Rider VBA is contrary to law, 

not supported by substantial evidence, arbitrary and capricious and beyond the 

jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record, and reject Rider VBA. 

C.   Rider VBA Violates the Act’s Prohibition Against Retroactive   
  Ratemaking. 

 

The Commission should also reconsider its Order because Rider VBA violates the 

prohibition against retroactive ratemaking by permitting monthly and annual rate 
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adjustments after rates are established in this case.  The Commission’s analysis of this 

issue, like its other assessments of the legality of Rider VBA, misinterprets and 

misapplies the applicable case law that discusses this ratemaking prohibition.   

Specifically, at page 145 of its Order, the Commission asserts: 

The adjustments and true-ups under Rider VBA do nothing to alter or de-stabilize 
the revenue requirement established here.  The rates are what they are.  Nor does 
Rider VBA disturb any of the underling (sic) revenue formula components and 
decisions thereon arrived at through the traditional ratemaking process in this 
proceeding.  Nor does Rider VBA suggest that the rates are in any way excessive 
or insufficient.  This order establishes the rate that the Utilities are required to 
charge and pursuant to Rider VBA the Utilities would only receive the margin 
revenues that the Commission intends to be recovered.  It is not the rates, but the 
computation of these rates that varies.  
 

Order at 145. 
 
 This analysis is flawed in several respects.  First, Rider VBA conflicts with 

traditional ratemaking and the rule against retroactive ratemaking because it illegally 

locks in an artificial level of revenues per customer – a benchmark never before 

recognized in utility ratemaking – through a formula that triggers monthly rate 

adjustments for residential and small business customers after rates have been established 

in a rate case order.  These adjustments are made to guarantee what the Commission now 

believes is a utility entitlement, the artificial benchmark of a set revenue per customer 

level, rather than the recovery of certain expenses that qualify for rider treatment, such as 

purchased gas, environmental remediation expenses and legally mandated fees. 

 Second, contrary to the Commission’s analysis at page 145 of its Order, Rider 

VBA absolutely “suggests that the rates (charged under the order establishing the revenue 

requirement) are in any way excessive or insufficient.”  The Order unequivocally 

provides that if revenues from residential and small business customers do not meet the 
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artificial revenue per customer benchmark level established for each class and for each 

month, then they are either excessive, thereby requiring a Rider VBA reduction, or 

insufficient, thereby requiring a Rider VBA surcharge.  The Order’s assertion that “(i)t is 

not the rates, but the computation of these rates that varies” is equally erroneous.  The 

computation elements remain the same each month, as described in the Rider VBA tariff 

itself.  The rates, however, are guaranteed to change each month, due to the formula used 

and the fact that customer usage of natural gas delivery service varies monthly.  This 

seesawing of monthly surcharges (or credits) triggered by Rider VBA is the kind of 

retroactive adjustment of rates that Illinois courts held were illegal.      

 Section 9-201 of the Public Utilities Act ensures that rates for utility service are 

set prospectively.  220 ILCS 5/ 9-201.  The Illinois Supreme Court has held repeatedly 

that the Public Utilities Act does not permit retroactive ratemaking; that is once the 

Commission establishes rates, the Act does not permit refunds if the established rates are 

too high, or surcharges if the rates are too low. BPI I, 136 Ill.2d at 209; Citizens Utilities 

Co. v. Illinois Commerce Comm’n, 124 Ill. 2d 195, 207; 529 N.E.2d 510 (1988).     

Rider VBA violates the prohibition against retroactive ratemaking by permitting monthly 

and annual rate adjustments after rates are established in this case that are not 

contemplated by the Act.   

In addition to monthly adjustment of rates based upon usage per customer, Rider 

VBA’s tariff provisions require annual true-ups, with any resulting adjustment (positive 

or negative) added to or deducted from customers’ bills during that period.  PGL/NS 

witness Valerie Grace testified that “(a)ny difference between actual billed revenues 

arising from distribution charges plus the adjustment and approved distribution margin 



 15 

under the rider will be reconciled on an annual basis and amortized over a 10-month 

period beginning March, with any resulting positive or negative adjustment added to 

customers’ bills during that period.”  PGL Ex. VG-1.0 at 47; NS Ex. VG-1.0 at 43.   

 Given both the absence of both specific statutory authority authorizing the 

adjustment of customer rates both on a monthly, piecemeal basis for an artificial revenue 

per customer level for two customer classes, and in the proposed annual reconciliation of 

Rider VBA revenues, it is clear the Commission lacks the authority to approve Rider 

VBA.  The proposed rider permits illegal retroactive adjustments in rates based on 

changes in usage per customer that are prohibited under the Act and Illinois case law that 

details when rider recovery of expenses is permissible.   

 The People incorporate by reference the arguments presented at pages 50 and 51 

of the their Initial Corrected Brief; pages 35-40 of the People’s Reply Brief; pages 21-29 

of the People’s Brief on Exceptions, as well as pages 6-14 of Attachment A; and pages 

17-18 of the People’s Reply Brief on Exceptions. 

  The Commission’s adoption of Rider VBA, and it specific conclusion that this 

rate adjustment mechanism does not violate the prohibition against retroactive 

ratemaking, is contrary to law, not supported by substantial evidence, arbitrary and 

capricious and beyond the jurisdiction of the Commission, contrary to Section 10-

201(e)(iv)(A-D) of the Act.  The Commission should grant rehearing and reconsider its 

conclusion on this point, based on the applicable law and existing evidentiary record, and 

reject Rider VBA. 

. D.  The Order’s Approval of Rider VBA Violates the Commission’s Test  
  Year Rules.  
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 Not surprisingly, given its conclusion that Rider VBA rate changes would not 

constitute single issue ratemaking, the Commission’s Order likewise concludes that Rider 

VBA does not trigger test year rules violations.  Order at 146.  In doing so, the 

Commission concludes: 

 that “the rates we establish arise out of nothing less than a traditional general rate 
case proceeding where the costs and expenses have been submitted in compliance 
with the Commission’s test year rules.  As such, the base rates that are approved 
in this case and which are the basis for the margin revenues to be recovered under 
Rider VBA have been evaluated in accordance with the appropriate test year 
prescriptions.”    

  
Order at 146.  The Commission cites the 1995 Illinois Supreme Court’s ruling in the  

Citizens Utility Board case as the basis for this conclusion.  Id.  Here again, the 

Commission misreads the case law and over-simplifies the test year rule, as well as the 

Court’s ruling in Citizens Utility Board.   

 The process used to evaluate and measure the cost of service and resulting 

revenue requirement is the rate case, in which a balanced review of jurisdictional 

expenses, rate base investment, the cost of capital and revenues at present rates can be 

undertaken at a common point in time referred to as a test period or test year.  GCI Ex. 

1.0 at 5; see also Business & Professional People for the Public Interest v. Illinois 

Commerce Commission, 146 Ill.2d 175, 238, 585 N.E.2d 1032 (BPI II) (1991).  In order 

to accurately determine the utility’s revenue requirement, the Commission established 

filing requirements under which a utility must present its rate data in accordance with a 

proposed one-year test rule.  Section 287.20 of the Commission’s rules provides that a 

utility may, at its option, propose either an historical or a future test year.  83 

Ill.Admin.Code Part 287.20.  The purpose of the test-year rule is to prevent a utility from 
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overstating its revenue requirement by mismatching low revenue data from one year with 

high expense data from a different year.  BPI I, 136 Ill.2d at 219. 

 The Commission’s Order suggests that the mere fact that Rider VBA and the 

benchmark for adjusting rates that it creates was established in a rate case renders moot 

any concern that the adjustments triggered by Rider VBA constitute a test year rule 

violation.  Applying this reasoning to its illogical conclusion suggests that as long as the 

Commission established a rider in a rate case to recover any designated expense 

component of the revenue requirement – for example, a labor expense rider that adjusts 

rates for changes in labor costs to track and adjust rates in accordance with the amount 

approved in the test year for that case – that that rider would not violate any of the 

traditional ratemaking prescriptions, including the prohibition against single issue 

ratemaking, retroactive ratemaking and the requirement that rates be set in accordance 

with the Commission’s test year rules.  The Commission’s reasoning on this point is 

flawed and distortive of the holding in the Citizens Utility Board case. 

 As noted above, the Citizens Utility Board court distinguished between rider 

requests treated by the Commission outside of the context of a rate case, like the coal tar 

rider approved by the Court, and “the Commission’s treating a single-expense item 

within the context of a general rate case.”   Citizens Utility Board, 166 Ill.2d at 138-139.  

In its approval of the coal tar rider at issue in that case, the Court noted, “the case at bar 

does not attempt to evaluate or adjust all aspects of the utilities’ base rates, and thus the 

test year filing is not a prerequisite.”  Id. at 140.  As noted above in the discussion 

regarding Rider VBA and single-issue ratemaking, the instant case does involve a general 

rate case, with the establishment of the Rider VBA benchmark level derived from the 
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revenue requirement established in the February 5, 2008 Order.  Adjusting customer rates 

while ignoring all other elements in the ratemaking formula to reflect a single component 

of the revenue requirement established in a rate case – a designated  revenue per 

customer level for Rates 1 and 2 -- constitutes a violation of the test year rules.   

 The calculation of Peoples’ and North Shore’s revenues for purposes of setting 

rates, therefore, is subject to test-year principles.  Rider VBA violates the Commission’s 

and Illinois law’s test-year principles by selecting only one component of the revenue 

requirement, in this case a slice of overall revenues (margin revenues per customer in the 

Rate 1 and 2 classes), tracking changes in that revenue requirement component and then 

assessing rate adjustments to recognize this change.  Such an approach distorts test year 

matching by continuously revising utility prices for changes in future usage per customer, 

even though other elements of the test year revenue requirement calculation are not being 

systematically updated. 

 Accordingly, Rider VBA should be rejected as legally flawed.  The People 

incorporate by reference the arguments presented at pages 37-38, 51-52 of the People’s 

Corrected Initial Brief; pages 26-31 and 35-41 of the People’s Reply Brief; pages 23-30 

of the People’s Brief on Exceptions and pages 6-14 of Attachment A;  and pages 13-19 of 

the People’s Reply Brief on Exceptions. 

 For this reason, too, the Commission’s approval of Rider VBA is contrary to law, 

not supported by substantial evidence, arbitrary and capricious and beyond the 

jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record, and reject Rider VBA. 
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 E. The Commission’s Approval of Rider VBA Creates Unreasonable  
  Discrimination in Rates.  
 
 The Commission also erred in concluding that the rates produced by Rider VBA 

are not unreasonably discriminatory.  Order at 148.  As noted above, Rider VBA adjusts 

customer rates for Peoples and North Shore service classifications Rate 1 (Residential) 

and Rate 2 (General Service) only on  a monthly basis to account for the difference 

between the baseline distribution margin revenue per customer level established in this 

case and the actual distribution margin per customer actually experienced in the second 

month prior to the effective month of the adjustment.  PGL Ex. VG-1.0 at 47; NS Ex. 

VG-1.0 at 42-43.  Rider VBA is not applied to any other of the Companies’ customer 

classes, including large commercial and industrial customers and standby customers.   

 Section 9-241 of the Public Utilities Act prohibits any utility from establishing or 

maintaining any unreasonable difference as to rates or other charges between customer 

classes.  220 ILCS 5/ 9-241.  Peoples and North Shore seek to maintain a designated level 

of revenues per customer on a monthly basis after rates are set in this docket for the Rate 

1 residential and Rate 2 commercial classes, but not for the other rate classes served by 

the Companies. 

 In justifying this decoupling mechanism, the Companies argue that “(t)he 

business challenges that primarily gave rise to Peoples Gas’ Rider VBA proposal 

included weather variability, declining use per customer, and the ongoing energy 

efficiency and conservation efforts of its customers, all of which have impacted Peoples 

Gas’ financial performance and its customers’ bills.”  PGL Ex. RAF-1.0 at 13; NS Ex. 

RAF-1.0 at 12.  Nowhere in Mr. Feingold’s testimony or any other North Shore or PGL 

witness’ testimony, however, is evidence that these weather, declining use per customer 
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and conservation phenomena are all unique to residential and small commercial 

customers and should not be applicable also to larger gas consumers.  There is no 

evidence, for example, that Large Volume Demand Service customers’ usage, and 

therefore some element of their fixed cost contribution, are not also impacted by the 

reductions in usage associated with weather and conservation efforts.  Nevertheless, 

Rider VBA, and the monthly rate adjustments arising from variations in usage per 

customer baseline calculation, would not apply to this customer class. 

The Commission justifies this disparate application of the rider tariff by observing 

that “it is Rate 1 and 2 customers who will benefit under energy efficiency measures” and 

that “(i)t is also these customers that (sic) have the best opportunity to conserve.”  Order 

at 148.  Ultimately, the Commission concludes that intervenors did not meet their burden 

of proving “unreasonable discrimination.”  Id. 

 This rationale is legally flawed in several respects.  First, the Companies provided 

no evidence demonstrating that residential and small business customers “have the best 

opportunity to conserve.”  Order at 148.  The issue of which customer class has “the best 

opportunity to conserve” was never even addressed in testimony in the case.  Moreover,  

no evidence exists in the record that suggests large commercial and industrial customers 

are not likely to reduce their natural gas delivery usage.  On the contrary, PGL/NS Chief 

Operating Officer Borgard testified that both the commercial and  industrial customer 

sectors’ throughput and customer numbers have decreased.  PGL Ex. 1.0 (LTB) at 17.  

Intervenors who worked with the Companies to construct the parameters of the $7.5 

million program purposely omitted large commercial and industrial customers from the 

program because these customers’ are already making investments in energy efficiency 
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measures, given the greater throughput of these large customers.  The fact that the 

approved PGL/NS energy efficiency program will not provide benefits to large customers 

suggests that these customers are already purchasing energy efficiency measures on their 

own – not that residential and general service customers “have the best opportunity to 

conserve”, as the Commission arbitrarily asserts at page 148 of the Order.   

 Further, as the Commission’s Order makes clear, Rider VBA was approved 

because the Commission mistakenly believes that “the evidence of usage patterns and 

margin recovery fluctuations calls for a regulatory response.”  Order at 150.  While the 

Order asserts that “the benefit of conservation to ratepayers is obvious”, there is no 

evidence that residential and general service customers are the only PGL and NS 

customers to conserve, either in the past or going forward.  Likewise, there is no evidence 

that specifically attributes the Companies’ alleged declines in margin revenues as well as 

the Companies’ purported difficulty in recovering its fixed costs to solely residential and 

general service customer classes.  Indeed, the so-called “business challenges” that form 

one basis for the Commission’s adoption of Rider VBA, discussed at pages 5-13 of PGL 

Ex. RAF-1.0 and NS Ex. RAF-1.0 at 5-13, for example, discuss warming weather trends, 

conservation and an inability to recover “margin revenues” in general.  Large, industrial 

and commercial customers’ usage of natural gas is affected by conservation and warmer 

weather trends.  Yet, Rider VBA is not applicable to these customers.   

 In support of this argument, the People incorporate by reference pages 52 and 53 

of the People’s Corrected Initial Brief; and pages 39-40 of the People’s Reply Brief.  

 Adjusting the monthly charges to these customer classes, based on changes in 

future gas usage (and the revenues produced), from the baseline level of revenues per 
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customer established in this case, but not for the Companies’ other customer classes, 

contradicts the prohibition in Section 9-241 against unreasonable discrimination between 

customer classes.  

 For this reason, too, the Commission’s approval of Rider VBA is contrary to law, 

not supported by substantial evidence, arbitrary and capricious and beyond the 

jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record, and reject Rider VBA. 

F. The Commission’s Conclusion That It Has the “Discretionary 
Authority” to Approve Rider VBA Is Belied By Illinois Case Law 
Addressing When Riders are Permissible. 

   
The Commission erred in its legal analysis of whether it has the legal authority to 

adopt Rider VBA based on the existing Illinois case law examining the scope of 

permissible riders.  In its Order, the Commission concluded that Rider VBA “complies 

with legal requirements, contains no other infirmity, and falls under our authority.”  

Order at 150.  With particular emphasis on the 1958 case of City of Chicago v. Illinois 

Commerce Comm’n, 13 Ill. 2d 607 (1958) (“City I”), as well as the First District 

Appellate Court’s 1996 decision in City of Chicago v. Illinois Commerce Comm’n, 281 

Ill. App. 3d 617 (1st Dist. 1996) (“City III”), the Commission concludes that “there is no 

requirement and no limitation on the Commission to use a rider mechanism only for costs 

that are unexpected, volatile or fluctuating.”  Order at 150.  While the Commission is 

correct in noting that rider recovery of expenses is not limited to unexpected, volatile or 

fluctuating costs, there are limits on the Commission’s authority to approve riders.   
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A review of the City I ruling, and subsequent Illinois case law interpreting the 

ratemaking guidelines of the Public Utilities Act quickly reveals that the Court in City I 

articulated no such unlimited authority.  In that case, which approved the use of a rider 

for the recovery of purchased natural gas costs, the Court concluded that “the Public 

Utilities Act of Illinois vested in the commission the power to authorize an automatic 

adjustment clause to be filed in a rate schedule in the proper case.”  City 1, 13 Ill.2d at 

614 (emphasis added).  The Court carefully analyzed why the purchased gas rider 

constituted “the proper case”.   The Court specifically acknowledged, for example, the 

authority of the Federal Power Commission (“FPC”) to oversee the rates charged to 

utilities for natural gas, and rejected the argument that the Commission has the authority 

to determine the reasonableness of the commodity rates, having concluded that the power 

to fix rates for natural gas transported and sold in interstate commerce was vested by 

congressional act to the exclusive jurisdiction of the FPC.  Id. at 616.  Indeed, the City I 

court noted that until the Commission approved the automatic adjustment clause for 

purchased gas costs, it was the practice of the Commission to allow rate increases based 

upon an anticipated increase in the cost of natural gas to go into effect without 

suspension.  Id. at 618.  Further, the Court recognized the substantial proportion of the 

Company’s overall expenses -- 46% at that time – that these commodity costs 

represented, and that the Company purchased this commodity on the wholesale market at 

prices fixed by the FPC.  Id. at 614.  It was within these factual constraints, then, that the 

Court held that the approved purchased gas adjustment rider “is simply an addition of a 

mathematical formula to the filed schedules of the Company under which the rates and 

charges fluctuate as the wholesale cost of gas to the Company fluctuates.”  Id. at 613.   
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No such analogy can be made with Rider VBA, notwithstanding the 

Commission’s argument at page 145 that Rider VBA is (1) nothing more than “a 

mathematical formula for making future changes in the rate schedules” and (2) “is the 

type of mechanism that the Court endorsed in City I, i.e. a rate schedule that contains 

‘provisions which affect the dollars and cents cost of the product sold.’”  Order at 145, 

152.  Taken to its illogical conclusion, any rider proposal offered by a utility that 

included a mathematical formula that automatically adjusted rates would constitute an 

appropriate rider. 

In the case of A. Finkl & Sons Company v. Illinois Commerce Commission, 250 

Ill.App.3d 317, 620 N.E.2d 1141 (1st Dist. 1993) (“Finkl”), the Illinois Appellate Court 

held that riders are useful in alleviating the burden imposed upon a utility in meeting 

unexpected, volatile or fluctuating expenses, citing City of Chicago v. Illinois Commerce 

Comm’n, 13 Ill.2d 607, 150 N.E.2d 776 (1958); Finkl at 327 (emphasis in original).  In 

addition, the First District panel noted that the amount of costs to be recovered through 

the rider at issue in the case was not significant, and were recoverable through the usual 

base rate (case) mechanism.2  Id.   

In the Finkl case, the First District Court reviewed an Illinois Commerce 

Commission order that allowed Commonwealth Edison to recover costs associated with 

demand-side management programs through a rider, designated Rider 22.  In reversing 

the Commission’s decision, the Court noted that the costs for which the Company sought 

                                                 
2 As noted by Mr. Brosch, Fuel Adjustment Clause and Purchased Gas Adjustment (“PGA”) mechanisms 
are employed by many state regulators because fuel and purchased energy commodity costs are often 
recognized to be:  (1) large in relation to the total cost to provide utility service; (2) subject to market forces 
(rather than management control); and (3) volatile enough to cause unacceptable earnings volatility if not 
tracked.  GCI Ex. MLB-1.0 at 9.  Mr. Brosch also listed deferral accounting as another exception to 
traditional test period ratemaking that occurs with some regularity.  Id. 
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recovery were ordinary expenses that revealed no greater potential for unexpected, 

volatile or fluctuating expenses out of the Company’s control than costs incurred in 

estimating base ratemaking.   

While the Illinois Supreme Court upheld the Commission’s approval of rider 

recovery of coal tar clean-up expenses in Citizens Utility Board v. Illinois Commerce 

Comm’n, 166 Ill.2d 111, 651 N.E.2d 1089 (1995), the Court affirmed the criteria relied 

upon in Finkl for rider recovery of expenses, noting that the coal tar remediation 

expenses commonly incurred to comply with the mandate of federal and state law are 

sufficiently volatile and not within management’s control to justify rider recovery.  The 

Court also noted that such expenses have historically been recoverable from ratepayers.  

Citizens Utility Board, 166 Ill.2d at 122-123.3  The Court made clear that the prohibition 

against single-issue ratemaking did not apply in that case because the Commission’s 

approval of a rider for the coal tar clean-up expenses occurred outside of a general rate 

case.  Id. at 137-138.    

 The First District Appellate Court’s holding in the 1996 City of Chicago case 

likewise contradicts the Commission’s conclusion that they have the authority to approve 

Rider VBA.  As noted earlier in this Application, the Court cited the aforementioned 

Citizens Utility Board case, wherein the Court stated, “The rule (against single-issue 

ratemaking) does not circumscribe the Commission’s ability to approve direct recovery 

of unique costs through a rider when circumstances warrant such treatment.”  Citizens 

                                                 
3 In its reversal of the Commission’s order that permitted some sharing between ratepayers and 
shareholders of these expenses, the Court distinguished between expenses that were previously shared, such 
as costs associated with rate case expense and  the cost of construction associated with a cancelled plant, 
which “involve management choice and discretion whether to incur the expenses” and expenses imposed 
on the utility by federal and state law, which the Court concluded were recoverable in full from ratepayers.  
Id. at 129. 
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Utility Board, 166 Ill.2d at 138.  Those “circumstances”, both the City of Chicago ruling 

and the Citizens Utility Board decision held, involved either the recovery of unexpected, 

volatile or fluctuating expenses, pursuant to Finkl, or direct recovery of a particular cost 

without direct impact on the utility’s rate of return.  City of Chicago, 281 Ill.App.3d at 

628-629; Citizens Utility Board, 166 Ill. 2d at 138-139.  No Illinois court case granted the 

Commission unbridled “discretionary authority” to approve rider recovery of expenses 

and designated revenue levels, as the Commission concludes in its Order.   Nevertheless, 

coupled with its conclusion that Rider VBA does not violate the Act’s prohibitions 

against single-issue and retroactive ratemaking, the Commission erroneously concludes 

that it has the discretionary authority to approval Rider VBA.  Id. 

 Accordingly, based on the case law issued to date, the Commission decisions 

implementing riders for the recovery of certain expenses have not been reversed by 

Illinois courts when the expenses at issue are (1) unexpected, volatile or fluctuating, 

pursuant to Finkl and the 1958 City of Chicago case, or (2) imposed on the utility by law, 

pursuant to the Citizens Utility Board and City of Chicago cases.  Establishing a test year 

revenue level is an essential element traditionally built into a utility’s revenue 

requirement and base rates through the test-year ratemaking process.   

Unlike legally sustainable riders that recover coal tar clean-up costs4, purchased 

gas costs5 or franchise fees6, Rider VBA does not adjust rates to recover an expense item.  

As such, it does not satisfy the “unexpected, volatile or fluctuating expenses” criteria 

highlighted in Illinois cases. Second, it is not a kind of legally required expense, like coal 

tar clean-up expenses or franchise fees.  Moreover, Rider VBA absolutely and directly 

                                                 
4 Citizens Utility Board v. Illinois Commerce Comm’n, 166 Ill.2d 111 (1995)  
5 City of Chicago v. Illinois Commerce Comm’n, 13 Ill.2d 607 (1958) 
6 City of Chicago v. Illinois Commerce Comm’n, 281 Ill.App.3d 617 (1st Dist. 1996)  
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“impacts a utility’s rate of return”, by adding surcharges to selected customer bills that 

generate revenues and cannot be avoided by individual usage behavior, thereby triggering 

the prohibitions against single-issue and retroactive ratemaking, as well as test year rule 

violations articulated by the Citizens Utility Board court.    

Accordingly, maintaining a set level of revenues per customer does not qualify as 

the kind of “expenses” that might be recovered through a rider under any existing court 

decision.  It is worth emphasizing that none of the cases in which rider recovery was 

permitted involved recovery of lost revenues, and none involved a base ratemaking 

proceeding, as is the instant case.  The Commission erred as a matter of law by failing to 

apply this law to the Rider VBA proposal and concluding that it has the discretionary 

authority to approve Rider VBA.  The People incorporate by reference arguments 

presented at pages 32-34, 45-47 and 89-90 of the People’s Corrected Initial Brief; pages 

26-30 of the People’s Reply Brief; pages 5-14 and 21-27 of the People’s Brief on 

Exceptions and pages 5-13 of the People’s Reply Brief on Exceptions.   

 The Commission’s conclusion that it has the discretionary authority to approve 

Rider VBA is contrary to law, not supported by substantial evidence, arbitrary and 

capricious and beyond the jurisdiction of the Commission, contrary to Section 10-

201(e)(iv)(A-D) of the Act.  The Commission should grant rehearing and reconsider its 

conclusion on this point, based on the applicable law and existing evidentiary record, and 

reject Rider VBA. 

G. The Commission’s Erred As A Matter of Law in Concluding That Lost 
Revenues Are Recoverable Through a Rider. 

 
At pages 148 and 149 of the Order, the Commission analyzes the Finkl case and 

erroneously concludes that the Court’s specific rejection of rider recovery of lost 
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revenues due to energy efficiency (demand side management programs) does not apply to 

Rider VBA because, in Finkl, ComEd was seeking to recover “profit loss” and not 

margin revenues, as Rider VBA does.  Order at 149.  

The Commission’s tortured reading of Finkl is wrong as a matter of law and 

should be revisited.  The Illinois Appellate Court in the Finkl case specifically rejected 

the notion of requiring ratepayers to reimburse a utility for revenues lost due to energy 

efficiency and conservation measures.  In Finkl, the Rider 22 at issue also would have 

authorized Edison to charge ratepayers for lost revenues associated with demand-side 

management activities, similar to the Companies’ request in this docket to adjust rates 

each month when margin revenues fall below a revenue per customer baseline established 

in this Order.  The Finkl Court noted that the Rider 22 recovery of lost revenues 

associated with the DSM programs “fails to take into consideration Edison’s aggregate 

costs and revenues, which is also the vice inherent in this revenue recapture…”  Finkl at 

328.  The Court flatly rejected the notion of making a utility whole for lost revenues 

associated with conservation or DSM programs: 

Requiring ratepayers to bear the expense of services they avoid due to 
conservation or DSM programs is not only incredible, but runs afoul of basic 
ratemaking principles.  The Act requires that rates be set which ‘accurately reflect 
the long-term cost of such services and which are equitable to all citizens.’ 
(Ill.Rev.Stat.1989, ch. 111 2/3, par. 1-102 (now 220 ILCS 5/102 (West 
1992))(section 1-102).)  Both in Illinois Bell Telephone Co. v. Illinois Commerce 
Comm’n (1973), 55 Ill.2d 461, 483, 303 N.E.2d 364, and in Candlewick Lake 
Utilities Co. v. Illinois Commerce Comm’n (1983), 122 Ill.App.3d 219, 227, 460 
N.E.2d 1190, the courts have asserted that ratepayers are not to pay certain costs 
unless they directly benefit from them.  The lost revenue charge here does not 
reflect the cost of providing electric service, does not reflect a cost that benefits 
ratepayers and, further, adds to Edison’s revenues without regard to whether 
Edison’s demand or revenues increased because of factors unrelated to DSM 
programs.  This is yet another basis for reversal. 

 
Id. at 329.   
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 The notion of reimbursing Peoples Gas and North Shore for declining revenues 

associated with, among other phenomena, energy efficiency and conservation, is at the 

heart of the Companies’ decoupling proposal.  This was made clear by the Companies’ 

principal decoupling witness, Russell Feingold, who alleged: “The business challenges 

that primarily gave rise to Peoples Gas’ Rider VBA proposal included weather 

variability, declining use per customer, and the ongoing energy efficiency and 

conservation efforts of its customers, all of which have impacted Peoples Gas’ financial 

performance and its customers’ bills.”  PGL Ex. RAF-1.0 at 13.7   The Commission’s 

Order specifically cites revenues lost to customer participation in energy efficiency 

programs as a basis for its approval of Rider VBA.  Order at 151.  The Finkl court makes 

clear, however, that requiring ratepayers to pay for service they do not use is illegal. 

 Approval of Rider VBA violates the Act’s requirement that rates be set which 

“accurately reflect the long-term cost of such services and which are equitable to all 

citizens.” 220 ILCS 5/102.  Ratepayers are not to pay certain costs unless they directly 

benefit from them. Illinois Bell Telephone Co. v. Illinois Commerce Comm’n (1973), 55 

Ill.2d 461, 483, 303 N.E.2d 364, and in Candlewick Lake Utilities Co. v. Illinois 

Commerce Comm’n (1983), 122 Ill.App.3d 219, 227, 460 N.E.2d 1190.  The Commission 

had no authority to require ratepayers to pay for gas delivery service they are not using, 

since they derive no benefit from service they do not use.  The People further incorporate 

by reference arguments on this point presented at pages 5 – 13 of the People’s Reply 

Brief on Exceptions. 

                                                 
7 The same statement appears in Mr. Feingold’s North Shore testimony at page 12.  See NS Ex. RAF-1.0 at 
12. 
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 Given the clear direction provide by the Finkl Court in its specific rejection of 

ratepayers compensating a utility for lost revenues arising from energy efficiency and 

other measures, as well as the Act’s requirement that ratepayers shall only pay for utility 

costs that directly benefit from them, the Commission’s decision to approve Rider VBA 

is contrary to law, not supported by substantial evidence, arbitrary and capricious and 

beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the 

Act.  The Commission should grant rehearing and reconsider its conclusion on this point, 

based on the applicable law and existing evidentiary record, and reject Rider VBA. 

H. Approval of Rider VBA Violates the Requirement in the Act that Rates 
Be Least Cost. 

 

Nothing in the Public Utilities Act or Illinois and U.S. Supreme Court case law 

envisions that a utility shall be insulated from any and all causes of revenue loss.  

Similarly, the Act does not require that customers pay the same overall amount in rates 

despite a reduction in usage of a utility service so as to assure a utility’s “margin 

revenue” recovery.   

 On the contrary, the Act makes multiple references to the mandate that utility 

rates be least-cost.  Section 1-102 of the Act states that “the General Assembly finds that 

the health, welfare and prosperity of all Illinois citizens require the provision of adequate, 

efficient, reliable, environmentally safe and least-cost public utility services at prices 

which accurately reflect the long-term cost of such services and which are equitable to all 

citizens.”  220 ILCS 51-102.  The General Assembly further defined “efficiency” as “the 

provision of reliable energy services at the least possible cost to the citizens of the State”.  

220 ILCS 5/1-102(a).   
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 Section 8-401 requires every public utility subject to the Act to provide service 

and facilities which are in all respects adequate, efficient, reliable and environmentally 

safe and which, consistent with these obligations, constitute the least-cost means of 

meeting the utility’s service obligations.  220 ILCS 5/8-401.   

 The Commission’s approval of Rider VBA violates the “least-cost” principle set 

forth in the Public Utilities Act.  Rider VBA is an illegal, piecemeal rate adjustment 

mechanism for isolated elements of the Companies’ revenue requirement. Peoples’ 

proposed Rider VBA, would have provided an additional $218 million to Peoples Gas 

pretax operating income and an additional $24 million to North Shore had it been in place 

during the last five years.  GCI Ex. MLB-1.0 at 37; GCI Ex. MLB-1.3; Staff Ex. 8.0 at 7. 

These surcharges would have been paid by ratepayers despite the fact that the 

Companies’ earnings exceeded their authorized profit levels in some of those years.  AG 

Cross Ex. 3 (Borgard); Tr. 393-396.  If the Companies’ predictions about declining usage 

per customer are correct, Rider VBA’s monthly adjustment of customer rates will not 

produce rates that are “least-cost”, as required by the Act.  Rider VBA imposes 

surcharges even when declines in usage per customer are offset by growth in overall 

revenue due to increases in the number of customers and reductions in fixed costs due to 

technological innovation and other efficiencies.  Rider VBA creates rates that are not just 

and reasonable.  220 ILCS 5/9-201. 

 The facts in evidence make clear that traditional rate of return regulation has 

worked well for both the Companies and consumers, and that Rider VBA is not needed 

for the Companies to provide safe, reliable utility service.  Despite the declines in usage 

per customer detailed by PGL/North Shore witnesses Borgard and Feingold that have 



 32 

occurred since the 1980s (Tr. 378; 1321-1322), the record evidence shows that Peoples 

Gas earned around or significantly above its authorized return on common equity in eight 

of the last 12 years.  AG Cross (Borgard) Ex. 3.  In fact, PGL’s actual earned return on 

equity has been consistently positive, staying within a range from 10.16 to 14.52 percent 

throughout the nine-year period 1995-2003.  GCI Ex. 1.0 (Brosch) at 18.  Similarly, 

North Shore has consistently earned stable returns, with ROEs ranging from 10.43 to 

14.13 percent in all years 1995 through 2005.8    

 Rates for Peoples and North Shore were recalibrated in the Commission’s Order  

based on record evidence and the 2006 test year data to achieve the respective 

companies’ revenue requirements.  If the declining usage per customer trend, which the 

Companies’ chief decoupling witness confirmed has been occurring since at least 1980 

(Tr. 1321, 1322), affects the Companies’ earnings in the future to a point that rate relief is 

deemed needed, the Companies are free to file a rate case.   

 The Commission’s approval of Rider VBA, in violation of the least cost 

provisions of the Act, is contrary to law, not supported by substantial evidence, arbitrary 

and capricious and beyond the jurisdiction of the Commission, contrary to Section 10-

201(e)(iv)(A-D) of the Act.  The Commission should grant rehearing and reconsider its 

conclusion on this point, based on the applicable law and existing evidentiary record, and 

reject Rider VBA. 

 

II. The Commission Erred in Concluding that the Record Evidence Supported 
 Adoption of Rider VBA. 
 

                                                 
8 The exception for North Shore was the year 2000, when its ROE was 5.38 percent.  GCI Ex. 1.0 at 19. 
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 Section 10-201(e)(iv)(A) of the Act requires that Commission decisions be 

supported by substantial evidence based on the entire record of evidence presented.  As 

discussed below, the substantial evidence of record supported rejection of Rider VBA.  

The Commission’s adoption of Rider VBA, and its failure to base that decision on the 

substantial evidence of the record, violates Section 10-201(e)(iv)(A) of the Act. 

 
A. The Companies’ Alleged “Business Challenges” Do Not Justify the 
 Commission’s Approval of Rider VBA.   

 
The Commission erred in concluding that “Rider VBA is appropriate as it reflects 

the particulars of declining and variable customer usage patterns and the concomitant 

revenue recovery impacts for Peoples Gas and North Shore” and that “this evidence of 

usage patterns and margin recovery fluctuations calls for a regulatory response.”  Order at 

150.  Citing the Company’s business challenges as comparable to “the changed business 

conditions of escalating commodity gas costs” that were the subject of the City I decision, 

the Order cites the Companies’ alleged inability to fully recover authorized margin 

revenues as “equally valid business challenges.”  Id. 

In fact, commodity gas costs are in no way comparable to the alleged need to fully 

recover margin revenues through the guaranteed recovery of designated revenue per 

customer levels.  Purchased gas is a natural gas utility’s single, largest expense item, the 

price of which is established by another governmental body by congressional mandate 

and traditionally passed through to ratepayers.  It is in no way comparable to Rider 

VBA’s artificial benchmark of guaranteeing a Company-specified level of revenues per 

customer to address what the Commission cites as the Companies’ “business challenges.”   
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The record evidence, in fact, showed that any so-called business challenge was 

being aptly addressed under traditional rate of return regulation.  For example, Peoples 

Gas earned around or significantly above its authorized return on common equity in eight 

of the last 12 years, as noted above.  AG Cross (Borgard) Ex. 3.  Most important, these 

exceptional earnings occurred while actual usage per customer – the benchmark that the 

Companies request Rider VBA reflect – was persistently below the normalized use per 

customer set in the prior rate case.  See PGL Ex. LTB-1.2, NS Ex. LTB- 1.2, AG Cross 

(Borgard) Ex. 3.  Additionally, PGL/NS witness Feingold confirmed that these 

exceptional earnings occurred despite reported declines in margin revenues in these 

years.  Tr. 1307-1308.  The Companies simply provided no basis for the notion that 

“business challenges” exist, let alone require the extraordinary ratemaking treatment 

inherent in Rider VBA.  Both GCI witness Brosch and Staff witness Lazare concluded 

that the Company failed to demonstrate a financial need for Rider VBA, the rider would 

trigger unnecessary surcharges and should be rejected.  See, e.g., GCI Ex. 1.0 (MLB) at 

29-48;  ICC Staff Ex. 20.0, 1-33. 

 In addition, the evidence shows that the Companies’ claims about regarding an 

alleged inability to recovery “margin revenues” and fixed costs” are focused narrowly 

and erroneously on volumetric changes per customer within selected rate classes, rather 

than evaluating the Companies’ overall actual margin revenue trends.  Overall, neither 

Peoples Gas nor North Shore show instability in their “margin revenue” levels.  See GCI 

Ex. 1.0 (MLB) at 31-34; GCI Ex. 2.0 (MLB) at 5-7.  Instead, as noted by GCI witness 

Brosch, both Companies have shown margin stability since the last rate case.  Id. 
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 The Commission made clear in both its Order and in the statements of the 

commissioners on February 5, 2008, at the open meeting in which they voted to approve, 

5-0, Rider VBA, that they viewed Rider VBA as a necessary tool in ensuring fixed cost 

recovery.  See Order at 151-152, transcript of February 5, 2008.  The Order specifically 

directs the Companies to set the Rider VBA formula such that it recovers “only its fixed 

costs…and not to include the variable costs.”  Order at 153.   

The record made clear, however, that the premise promoted by the Company – 

that Rider VBA is needed to ensure fixed cost recovery – is hopelessly flawed and 

without basis in fact or law.  The rationale for Rider VBA, presented by the Companies’ 

outside expert Russell Feingold, is premised on the incorrect notion that a normalized gas 

use per customer must be explicitly established and the revenue stream associated with 

that specific usage benchmark guaranteed in order for the Companies to recover their 

fixed costs.  This assumption, however, as the evidence shows, has no basis in fact or 

law.   

The People incorporate by reference pages 53-67 of the People’s Corrected Initial 

Brief; pages 24-26 of the People’s Reply Brief; pages 10-16 of the People’s Brief on 

Exceptions, as well as pages 6-14 of Attachment A; and pages 6-11 and 21-33 of the 

People’s Reply Brief on Exceptions. 

 Moreover, the Commission’s conclusion that declines in usage per customer 

“need be balanced with appropriate adjustments” (Order at 151) ignores the fact that the 

February 5, 2008 Order already recalibrated rates to account for (1) declines in usage that 

have occurred since the last rate order through the establishment of a new revenue 

requirement based on the 2006 test year, and (2) declines in usage associated with 
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warmer weather trends through the adoption of a 12-year average  heating degree day 

average rather than the traditionally adopted 30-year average.  These significant 

“adjustments” to customer rates to cover the utilities’ costs, as well as provide the 

opportunity to earn a reasonable profit level, are ignored by the Commission in its 

analysis of whether Rider VBA is necessary for the Companies’ fixed cost recovery.  

Likewise ignored is the possibility that declines in usage per customer can be offset by 

growth in overall revenues and/or reductions in fixed costs through efficiencies and 

technological innovation.     

 It should be noted, too, notwithstanding the Commission’s conclusion to the 

contrary, Rider VBA, in light of the evidentiary record, will not likely produce 

symmetrical results on customer bills.  The Companies made it clear in testimony that 

they anticipate declining usage per customer in the Rate 1 and 2 classes to continue into 

the future.  See, e.g., PGL Ex. 1.0 (LTB) at 16.  If usage per customer declines continue, 

Rider VBA surcharges will increase over time as the actual per customer usage levels 

move farther away from the benchmark level.  Both Staff witness Lazare and GCI 

witness Brosch agreed that in most years, customers will see increased bills as a result of 

Rider VBA.  GCI Ex. 1.0 at 48; ICC Staff Ex. 20.0 at 31.  All of this evidence portends 

the likelihood of Rider VBA triggering more surcharges rather than credits.   

 The Commission’s conclusions on the need for Rider VBA are contrary to law, 

not supported by substantial evidence, arbitrary and capricious and beyond the 

jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record, and reject Rider VBA. 
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 B. The Commission Erred In Concluding that Rider VBA Is Needed In  
  Response to the Commission’s Approval of the Companies’ Energy  
  Efficiency Program.  
 

The Commission erred in concluding that the Order’s adoption of an energy 

efficiency program for the Companies justified adoption of Rider VBA.  Order at 151.  In 

doing so, the Commission concluded, “Both the Utilities’ embrace of energy efficiency 

programs, and our recognition of customer gas-saving initiatives, compel the view that 

these developments need be balanced with appropriate adjustments.” Order at 151.   

 This rationale for adopting Rider VBA is not supported by the record evidence.  

First, as discussed in all of the briefs filed by the People, Rider VBA requires ratepayers 

to pay more for using less natural gas regardless of the reason the decline in usage is 

occurring.  Rider VBA, with its focus on accounting for the difference between the 

baseline distribution margin revenue per customer level established in this case and the 

actual distribution margin per customer, triggers surcharges for declines in usage 

associated with conservation, customer-financed efficiency purchases, warm weather 

trends, customer demand response to changes in natural gas prices, as well as any 

reductions in usage associated with specific, utility-sponsored energy efficiency 

programs.  GCI Ex. 1.0 at 47.  The combined effect of rate tracking for anticipated 

declines in usage per customer, while not tracking favorable revenue impacts from 

adding customers or other variables, will assure the Companies and their shareholders of 

stable and increasing future revenue levels, while shifting to customers all risks 

associated with usage per customer declines due to weather, conservation or any other 

cause.  Id.  While the Commission’s Order promotes participation in energy efficiency 

measures, it ignores the fact that Rider VBA will reduce the incentive for residential and 
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small business customers impacted by the surcharge to participate in such programs.  GCI 

Ex. 1.0 at 44.     

 Second, there is not a shred of evidence in the record that the $7.5 million 

program approved in this docket will impact the opportunity or ability of the Companies 

to recover their revenue requirement, i.e. their “margin revenues”.   The Companies 

provided no forecasts estimating specific usage or revenue losses associated with the $7.5 

million program.  They do not exist.  Accordingly, relying on the approved program as a 

basis for approving Rider VBA is not supported by record evidence.   

Third, the notion that declines in usage triggered by participation in a yet-to-exist 

energy efficiency program justify Rider VBA is based once again on the misguided 

notion that the Commission has the obligation and authority to ensure that some 

designated level of margin revenue recovery is required.  See Order at 151.  Rider VBA 

imposes a surcharge even when reductions in O&M expense or additional revenues 

collected from new customers offset any decline in margin revenues per customer.  Tr. 

383.  The Commission’s decision to adopt Rider VBA ignores these evidentiary facts. 

The Commission also erred in concluding that “the effects of the implementation 

of energy efficiency programs flow exclusively to the benefit of customers.” Order at 

151.  In fact, the Companies’ testimony disputes this notion.  PGL/NS witness Ilze Rukis, 

who testified in support of Commission-adoption of the $7.5 million program stated that 

the Companies’ proposed EEP can “reduce the total amount of therms that need to be 

purchased by the Companies, thus reducing the expenditures relating to the purchase of 

natural gas.”  NS/PGL Ex. IR-3.0 at 6.   
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 The People incorporate by reference the arguments presented at pages 39-41, 53-

67 and 100-104 of the Peoples’ Corrected Initial Brief; pages 24-26 and 32-41 of the 

People’s Reply Brief; pages 10-21 of the People’s Brief on Exceptions as well as pages 

6-14 of Attachment A; and pages 6-11 and 28-31 of the People’s Reply Brief on 

Exceptions.  The Commission’s conclusions on the need for Rider VBA on this point are 

contrary to law, not supported by substantial evidence, arbitrary and capricious and 

beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the 

Act.  The Commission should grant rehearing and reconsider its conclusion on this point, 

based on the applicable law and existing evidentiary record, and reject Rider VBA. 

III. The Commission’s Modifications to the Companies’ Proposed Rider VBA   
 Do Not Cure Its Legal Infirmities. 

 
At page 152 of the Order, the Commission includes a few modifications to the 

Companies’ original Rider VBA proposal that neither cure the legal infirmities of the 

rate-adjustment rider nor protect ratepayers. 

The annual reconciliation review simply ensures that the math applied by the 

Companies in setting Rider VBA surcharges and credits is correct.  In no way does it 

protect ratepayers from paying for utility service that they are not using, nor does it 

prevent Peoples Gas and North Shore from earning above its authorized profit levels for 

the reasons discussed above.  In fact, Rider VBA specifically authorizes the Companies 

to earn profits above its allowed rate of return by ignoring the effects new customer 

revenue and operating efficiencies have on overall revenue levels. Rates that specifically 

permit monthly surcharges when the Companies profit levels exceed authorized return on 

equity levels are not just and reasonable.  220 ILCS 5/9-201.   
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Likewise, the Commission’s direction to Staff to provide annual reports on the 

Companies’ rates of return and Rider VBA’s effect on that return are hollow 

“safeguards”.   No direction is provided as to how Staff can make such an evaluation.  In 

addition, no mention is made in the Order as to what would occur in the event Staff could 

prove the Company was overearning as a result of Rider VBA.  For example, the Order 

does not require the Companies to stop assessing Rider VBA surcharges if Staff 

somehow determines the Companies are overearning.  Similarly, the Commission’s 

decision to make its approval of Rider VBA a “four-year pilot program” does not cure the 

aforementioned legal infirmities in the Order.   

 For all of these reasons, the Commission should grant rehearing and, based on the 

applicable law and existing evidentiary record,  reject Rider VBA. 

 

IV. The Commission Erred in Directing the Administrative Law Judges’ 
 Preparation of a New, Substantially Altered Proposed Order Outside of the 
 Procedural Process Envisioned Under Both Section 10-111 of the Act and the
 Commission’s Rules. 
 

 The Commission erred in directing the Administrative Law Judges’ to  prepare a 

new,  substantially altered “Post Exceptions Proposed Order” after the statutorily 

provided filing time for written comments and exceptions, which summarily reversed the 

ALJs’ original decision to reject Rider VBA and completely altered the evidentiary and 

legal analysis included in the original Proposed Order of November 26, 2007.  As a 

result, the parties had no opportunity to comment upon this new recommendation in 

writing, as required under Section 10-111 of the Public Utilities Act  and Part 200.830 of 

the Commission’s Rules of Practice.  220 ILCS 5/10-111; 83 Ill.Admin.Code Part 
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200.830.  Further, as discussed below, the ALJs’ issuance of an initial Proposed Order on 

November 26, 2007, that contained no analysis of the evidence or applicable law on the 

issue of Rider VBA violated Part 200.820 of the Commission’s rules. 

   Section 10-111 requires the issuance of a recommended decision by the ALJ 

presiding over any hearing, proceeding, investigation or rulemaking conducted by the 

Commission.  220 ILCS 5/10-111.  This section of the Act further provides that “(s)uch 

recommended or tentative decision, finding or order shall be served on all parties who 

shall be entitled to a reasonable opportunity to respond thereto, either in briefs or 

comments otherwise to be filed or separately.”  Id. (Emphasis added).   

 ALJ Eve Moran made clear at the Open Meeting of January 16, 2007, that she had 

substantially altered the November 26, 2007 Proposed Order, abruptly reversing her prior 

conclusion that Rider VBA should be rejected.  The second, revised Proposed Order 

included a new conclusion and new legal arguments presented for the first time in the 

Rider VBA section of the “second” Proposed Order, referred to as the “Post Exceptions 

Proposed Order” (“PEPO”).   No provision in either the Public Utilities Act or the 

Commission’s rules provides for the issuance of a PEPO by the ALJs on behalf of the 

Commission.  After Briefs on Exceptions are filed with the Commission, the process 

established in the Act and under the Commission’s rules envisions the Commission 

reacting to any filed Briefs on Exceptions – not a process that provide the ALJs with two 

bites at the apple, as occurred in the instant case. 

 The ALJs’ sudden reversal of position on Rider VBA was explained in a memo to 

the Commission, made public on the Commission’s e-Docket website in the days after 
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the Commission entered its final order on February 5. 2008.  The January 9, 2008 memo 

states: 

In rejecting Rider VBA, the ALJPO (the November 26 Proposed Order) meant to 
foster discussions among the parties and a better understanding of Rider VBA through 
meetings or workshops.  This did not happen.  And in their exceptions argument, the GCI 
point out that the presence or absence of consensus is irrelevant to the Commission’s 
conclusion on the law and evidence.  Further, these parties maintain that no consensus 
was possible because Rider VBA is illegal and the evidence did not support it. 

The PEPO finds differently and on both counts.  It does a full and comprehensive 
legal study (as called for in the circumstances) and concluded that Rider VBA is lawful. 
 
ALJ Memo of January 9, 2008.  
 
 The November 26, 2007 Proposed Order included no legal analysis of Rider 

VBA, and made no specific analysis of the record evidence in its initial rejection of Rider 

VBA.  It did, however, reject Rider VBA, noting its lack of “safeguards to protect the 

ratepayers” and the need for the General Assembly to give Commission “the express 

authority to consider new regulatory mechanisms that correspond to these initiatives.”  

ALJPO at 132, 133.   The November 26, 2007 Proposed Order further read:   

In time, the Commission will need to see a full, reasoned and studied analysis 
 both as to the benefits and the potential for harm that accompany a decoupling 
 mechanism such as Rider VBA.  We will further need to have all of the parties 
 better understand the mechanism and to debate freely the various aspects that 
 might have make (sic) such a mechanism viable. Ultimately, what the 
 Commission seeks, (sic) is a more consensus oriented proposal. 
 
Proposed Order of November 27, 2008.  Section 10-111 of the Act and Part 200.820 of 

the Commission’s Rules of Practice require the ALJ(s) assigned to a case to render a 

recommended decision on both the facts and law at issue in a case, and permit the parties 

an opportunity to file written exceptions to the proposed order. Part 200.820 specifically 

provides:  

  In any hearing, proceeding, investigation or rulemaking conducted by the 
 Commission, the Commission, Commissioner or hearing examiner presiding, 
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 shall, after the close of evidentiary hearings, prepare a recommended or tentative 
 decision, finding or order including a statement of findings and conclusions and 
 the reasons or basis therefore, on all the material issues of fact, law or discretion 
 presented on the record.  Such recommended or tentative decision, finding or 
 order shall be served by the Chief Clerk of the Commission on all parties who 
 shall be entitled to a reasonable opportunity to respond thereto, either in briefs or 
 comments otherwise to be filed or separately.  The recommended or tentative 
 decision, finding or order and any responses thereto, shall be included in the 
 record for decision. [220 ILCS 5/10-111].  

  
By waiting for “meetings or workshops” to occur after the filing of briefs and a 

proposed order, the ALJ who addressed the Rider VBA issue in this case failed to follow 

those procedural requirements.  As noted in the Peoples’ Brief on Exceptions, no 

provision of the Public Utilities Act provides that the presence or lack of “consensus” 

shall drive Commission conclusions.  The Act requires that, upon Commission 

suspension of proposed rates and tariffs, utilities bear the burden of proving the justness 

and reasonableness of their rate proposals, as supported by the substantial evidence of the 

record.  220 ILCS 9-201(c).  Moreover, the Commission’s determination as to the 

justness and reasonableness of a proposed rate must be done within the regulatory 

parameters which prohibit retroactive and single-issue ratemaking.  Business and 

Professional People for the Public Interest v. Illinois Commerce Comm’n, 146 Ill.2d 175, 

195, 585 N.E. 2d 1032 (1991) (“BPI II”).  Accordingly, no consensus was possible given 

the fact that (1) the Rider VBA proposal is illegal under both state and federal case law as 

well as the Public Utilities Act, as discussed above, and (2) the substantial evidence in the 

record showed no need on Peoples’ and North Shore’s behalf for a proposal that was little 

more than a revenue guarantee mechanism, as discussed above.   

While the parties were permitted an opportunity to file Briefs on Exceptions and 

Reply Briefs on Exceptions to the November 26, 2007 Proposed Order, no such 
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opportunity was provided to respond in writing to the substantially altered Proposed 

Order, which for the first time included a legal and evidentiary analysis of Rider VBA.  

 Failure by the Commission to permit the parties an opportunity to file written 

briefs or comments in response to the substantially altered document prejudiced the 

parties’ opportunity to be heard on the questions of law and fact regarding Rider VBA, as 

newly addressed in the second Proposed Order.  This procedure violated Section 10-111 

of the Act.  Moreover, failure of the ALJ to reach evidentiary and legal conclusions on a 

major issue in the case, and instead require discussions, meetings or workshop in order to 

reach consensus on a utility proposal – in this case, Rider VBA – constituted legal error.  

Given the 11-month statutory deadline that expired on February 5, 2008, it would have 

been impossible for the parties to hold “discussions among the parties … (designed to 

foster) a better understanding of Rider VBA through meetings or workshops”, as 

purportedly envisioned in the original Proposed Order. 

Accordingly, the Commission committed error as a matter of law in permitting a 

procedural process that violated Section 10-111 of the Act and Parts 200.820 and 200.830 

of the Act and Section 10-201(e)(iv)(A-D) of the Act.  The People incorporate by 

reference the arguments presented at pages 16-18 of the People’s Brief on Exceptions.  

The Commission should grant rehearing and, based on the applicable law and existing 

evidentiary record, correct its decision to adopt Rider VBA. 

V. The Commission Erred In Failing To Reflect In the Companies’ Rate Base 
 The Increase in Accumulated Depreciation Related to Forecasted Plant 
 Additions. 
 
 At page 17 of its Order, the Commission rejected the well-reasoned and 

ultimately Staff-supported adjustment proposed by GCI Effron to recognize post-test year 
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growth in the accumulated reserve for depreciation.  Order at 17.  The Order increased 

the rate bases of the Companies by approving the PGL/NS-proposed  pro forma additions 

for post-test year changes in only one component of the rate base calculation, additions to 

plant.  However, the Commission failed to make the necessary adjustments for offsetting 

post-test year plant additions through recognition in the growth for accumulated 

depreciation.  In doing so, the Commission violated its own test year rules, the Act’s  

prohibition against single-issue ratemaking and Section 9-211 of the Act.  220 ILCS 5/9-

211.   

 

 A.  The Commission’s Decision Improperly Relied On A Prior Commission 
 Decision and Is Not Supported By Substantial Evidence in the Record. 
 
 The Commission’s Order summarily concludes that “the facts at hand most 

closely resemble the situation that we most recently considered in Docket 05-0597 (that 

concerns Commonwealth Edison Company).”  Order at 17..  There is no actual 

explanation of the facts at hand on which the Commission relies.  Rather, the Order 

recites the arguments raised by the utilities in the present case and likens those arguments 

to those raised by Commonwealth Edison Company in Docket 05-0597.  The Order then 

concludes that similarities between arguments made in the Edison case and arguments 

made in this case on the accumulated depreciation issue – not an evaluation of the facts, 

the law and the evidence presented in the instant docket -- must dictate the resolution of 

the issue in the instant case.  Id. 

 It did so based on its reliance on a decision in the last case in which it addressed 

this issue, without a discussion of why the applicable facts in that case supported a 

similar result in this case.  The failure to make this adjustment has significant rate effects 
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because as future plant additions take place and increase the balance of gross plant, the 

accumulated reserve for depreciation will also continue to grow as a result of recording 

depreciation expense on total plant-in-service.  Thus, the net plant-in-service included in 

rate base will not increase by an amount equal to future additions.  When growth in the 

balance of the accumulated reserve for depreciation is taken into account as it should be, 

the effect of growth in rate base due to plant additions is mitigated significantly.  GCI Ex. 

2.0 at 7-8. 

The Public Utilities Act requires that the Commission’s findings in each 

proceeding must be based upon record evidence in that case.  220 ILCS 5/10-103.  The 

Commission’s decisions are not res judicata.  Mississippi River Fuel Corp. v. Illinois 

Commerce Comm’n, 1 Ill.2d 509, 513 (1953).  Here, however, the Commission does little 

more than relate the arguments of the parties and cite to another decision.  Its conclusion 

does not recite the relevant Commission rules or discuss the principles underlying those 

rules and how they are to be applied in this particular case.  It does not dissect the 

evidence presented by each party, nor does it explain why certain Commission precedents 

apply and others do not.     

The substantial evidence of the record demonstrated that the circumstances in the 

instant case more closely resemble the facts in those cases in which the Commission has 

recognized the offset they endorse.  Those cases are inexplicably dismissed by referring 

to an analysis contained in another case.   The Order concludes that because the order in 

Docket No. 05-0597 determined that the same cases that Mr. Effron and the GCI parties 

rely on were inapplicable, they are also inapplicable to the facts of this case.   
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 The Commission’s failure to recognize post-test year growth in the accumulated 

reserve for depreciation was not supported by substantial evidence, was contrary to law 

and arbitrary and capricious, contrary to Section 10-201(e)(iv)(A) of the Act.  In support 

of this argument, the People incorporate by reference the arguments presented at pages 6-

11 of the People’s Corrected Initial Brief; pages 3-9 of the People’s Reply Brief; pages 1-

6 of the People’s Brief on Exceptions, as well as pages 1-3 of Attachment A; and pages 

2-3 of the People’s Reply Brief on Exceptions.  The Commission should grant rehearing 

and reconsider its conclusion on this point, based on the applicable law and existing 

evidentiary record. 

 B.  The Commission’s Order’s Failure to Recognize Failure to Recognize 
 Post-test year Growth in the Accumulated Reserve for Depreciation Violates 
 the Commission’s Test Year Principles. 
 
 Part 287.40 of the Commission’s Rules governs pro forma adjustments to test 

year ratemaking components.  That rule provides: 

Section 287.40  Pro Forma Adjustments to Historical Test Year Data 
  
A utility may propose pro forma adjustments (estimated or calculated adjustments made 
in the same context and format in which the affected information was provided) to the 
selected historical test year for all known and measurable changes in the operating results 
of the test year. These adjustments shall reflect changes affecting the ratepayers in plant 
investment, operating revenues, expenses, and cost of capital where such changes 
occurred during the selected historical test year or are reasonably certain to occur sub-
sequent to the historical test year within 12 months after the filing date of the tariffs and 
where the amounts of the changes are determinable. Attrition or inflation factors shall not 
be substituted for a specific study of individual capital, revenue, and expense 
components. Any proposed known and measurable adjustment to the test year shall be 
individually identified and supported in the direct testimony of the utility. Each 
adjustment shall be submitted according to the standard information requirement 
schedules prescribed in 83 Ill. Adm. Code 285.  
 
83 Ill.Admin.Code Part 287.40 (emphasis added).  If a utility chooses to update a test 

year for pro forma additions to plant in service, the Commission is obligated to reflect all 
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known and measurable changes affecting that updated plant investment change, not just 

the ones selected by the utilities.  Mr. Effron’s proposed adjustment to recognize the 

reductions in rate base triggered by the recognition of post-test year growth in the 

accumulated reserve for depreciation violates the clear language, intent and spirit of Part 

287.40.   The failure to recognize both the positive and negative effects of a requested pro 

forma adjustment results in a mismatch of the ratemaking components.  The test year rule 

prevents a utility from mismatching revenues and expenses.  Business and Professional 

People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192, 219 (1990).   

The result of this mismatch is an inflated rate base which, given the ratemaking formula, 

creates an improperly inflated revenue requirement and excessive rates, in violation of 

Section 9-101 and 201(c) of the Act.  220 ILCS 5/9-101, 9-201. 

 The Commission’s conclusions on this issue are contrary to law, not supported by 

substantial evidence, arbitrary and capricious and beyond the jurisdiction of the 

Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The Commission 

should grant rehearing and reconsider its conclusion on this point, based on the applicable 

law and existing evidentiary record. 

 C. The Commission’s Order Creates an Inflated Rate Base, and   
  Accordingly, Excessive Rates. 
 

 The Commission’s failure to recognize post-test year growth in the accumulated 

reserve for depreciation associated with the approval of the Companies’ pro forma 

adjustments to plant additions creates an inflated rate base, in violation of Section 9-211 

of the Act.  Under Section 9-211 of the Act, “(t)he Commission, in any determination of 

rates or charges, shall include in a utility’s rate base only the value of such investment 
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which is both prudently incurred and used and useful in providing service to public utility 

customers.”  220 ILCS 5/9-211.  The value of a utility’s investment used to provide 

utility service is determined by reference to its net plant.  See Order, Appendix A, p. 4 of 

15; Appendix B, p. 4 of 14.  Under utility ratemaking, the accumulated depreciation 

component reflects a deduction to rate base figures based on plant retirements and 

obsolescence of equipment.  The GCI-proposed adjustment to reflect the accumulated 

depreciation associated with the pro forma additions to plant in service would have 

reduced Peoples’ rate base by $43.1 million, and North Shore’s rate base by $5.7 million.  

 Section 9-211’s requirement that “only the value of such investment” used to 

provide service be included in a utility’s rate base required the Commission to make the 

necessary offset to rate base associated with the GCI-proposed adjustment to recognize 

the growth in accumulated depreciation.  The Commission’s conclusions on this issue are 

thus contrary to law, not supported by substantial evidence, arbitrary and capricious and 

beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the 

Act.  The Commission should grant rehearing and reconsider its conclusion on this point, 

based on the applicable law and existing evidentiary record. 

 D.  The Commission’s Failure to Recognize Post-Test Year Growth in the 
 Reserve for Accumulated Depreciation Violated the Act’s Prohibition 
 Against Single Issue Ratemaking.  
 

 As noted earlier in the Rider VBA portion of this Application, the rule against 

single-issue ratemaking is a ratemaking principle which recognizes that the revenue 

requirement formula is designed to determine a utility’s revenue requirement based on 

the utility’s aggregate costs and demand.  Citizens Utility Board v. Illinois Commerce 

Comm’n, 166 Ill.2d 111, 136-137, 651 N.E.2d 1089 (1995); Business and Professional 
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People for the Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d. 175, 244, 585 

N.E.2d 1032 (1991) (“BPI II”).  The rule prohibits the Commission from considering 

changes to components of the revenue requirement in isolation.  Consideration of one 

item in the revenue formula in isolation risks understatement or overstatement of the 

revenue requirement.  Id.   

 By failing to recognize in the calculation of the Companies’ rate base the post-test 

year growth in the accumulated reserve for depreciation associated with the pro forma 

adjustments to plant in service, the Commission violated the Act’s prohibition against 

single-issue ratemaking.  The Commission’s conclusions on this issue are thus contrary to 

law, not supported by substantial evidence, arbitrary and capricious and beyond the 

jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record. 

 

VI.  The Commission Erred In Its Arbitrary Selection of a 10-Basis Point 
 Reduction to the Companies’ Allowed Return on Equity To Reflect the 
 Reduced Risk Associated With the Adoption of Rider VBA. 
 
 The Commission Order arbitrarily selected a 10-basis-point reduction in the 

Companies’ allowed return on equity to reflect reduced risk associated with the adoption 

of Rider VBA.  Order at 99.  The selection of this number was not supported by 

substantial evidence in the record, was arbitrary and capricious, and contrary to Section 

10-201(e)(iii) and 10-201(iv)(A-D) of the Act.   

 The Commission’s selection of this number over Citizens Utility Board witness 

Chris Thomas’ recommendation of a minimum 60-basis point reduction to reflect the 
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reduced risk the Companies incur with the adoption of Rider VBA is a conservative 

proxy that the Commission should have recognized and adopted.  CUB Ex. 2.0 at 21-25.  

The Commission’s 10-basis point reduction was admittedly random, too low in light of 

Mr. Thomas’ recommendation, and not based upon any witness testimony.  Order at 99.   

The People incorporate by reference the arguments contained at pages 46-47 of the Joint 

Initial Brief of the City of Chicago and the Citizens Utility Board, as well as the 

arguments included at pages 25-27 of the Joint Reply Brief of the City of Chicago and the 

Citizens Utility Board.   

 To the extent that this adjustment did not reflect the true, diminished risk of the 

Companies in light of the approval of Rider VBA resulted in the calculation of a return 

on equity that is too high.  Rates that do not reflect a utility’s true cost of capital are 

excessive and do not meet the just and reasonable standard required under Sections 9-101 

and 9-201(c) of the Act.   In addition, the Commission’s Order failed to cite any record 

evidence in support of the 10-point reduction, and accordingly, does not contain findings 

or analysis sufficient to allow an informed judicial review thereof, contrary to Section 10-

201(e)(iii) of the Act.   

 The Commission’s conclusions on this issue are thus contrary to law, not 

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of 

the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The Commission 

should grant rehearing and reconsider its conclusion on this point, based on the applicable 

law and existing evidentiary record. 
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Conclusion 

 WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission reconsider and revise its Order in accordance with the arguments presented 

above. 
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