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Pursuant to Section 10-1 13(a) of the Public Utilities Act (the "Act") and 83 Ill. Admin. 

Code Part 200.880, the Staff of the Illinois Commerce Commission ("Staff') and Central Illinois 

Light Company d/b/a AmerenCILCO, Central Illinois Public Service Company d/b/a 

AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (the "Ameren Illinois Utilities" or 

"Ameren") (collectively "Petitioners") jointly submit this Joint Application for Rehearing 

("Application") concerning the Illinois Commerce Commission's ("Commission") final Order of 

February 6, 2008 ("Order") in the above-referenced docket. 

As an initial matter, Petitioners believe that the Order is, for the most part, thorough, 

well-reasoned and supported by the record, and therefore support or accept many of the findings 

and conclusions in the Order. Such an accomplishment is particularly notable where, as here, the 

General Assembly imposed "obviously severe limitations ...upon litigation of this matter" (Order 

at 2) and the issues involved were novel and complex. As such, this Application is limited to one 

issue. 



INTRODUCTION 

This Application seeks rehearing on one critical and urgent issue impacting the pre-

implementation process that is currently underway relating to Ameren's 2008-2010 Energy 

Efficiency and Demand Response Plan ("Plan"): 

)P>	 The conclusion that only the Commission "has the ability to hire and fire" the 

independent evaluator under Section 12-103(0(7) of the Act: The Order vests the 

Commission with the sole authority to hire Ameren's independent evaluator. As 

explained below, a Commission-directed hiring process is unsupported by the record and 

goes beyond the proposal of any party, including Staff, and ultimately would result in a 

lengthy hiring process under the lllinois Procurement Code that would delay the hiring of 

the evaluator and jeopardize the establishment of critical measurement and evaluation 

protocols and the configuration of back office systems needed to support evaluations. 

Petitioners therefore request that the Order be corrected to pennit Ameren to conduct the 

hiring process for the evaluator, which will ensure the evaluator can begin as soon as 

possible to assist with pre-implementation issues. 

As explained in more detail below, this conclusion lacks evidentiary support and/or 

misconstrues the evidentiary record, and also jeopardizes Ameren's ability to design the much 

needed measurement and evaluation protocols and tracking systems and finalize program designs 

during the pre-implementation process. l 

1 Illinois law is clear that "any finding, decision or order made by the Commission shall be based 
exclusively on the record for decision in the case" (220 ILCS 51 I0-1 03), and that "[i]f [on appeal] the 
court determines that the Commission's ... order or decision does not contain findings or analysis 
sufficient to allow an informed judicial review thereof, the court shall remand the .... order or decision .... 
(220 ILCS 5/l0-201(e)(iii)). See also 220 ILCS 5/10-20 I(e)(iv) ("The court shall reverse a 
Commission... order or decision, in whole or in part, if it finds that: (A) The findings of the Commission 
are not supported by substantial evidence based on the entire record of evidence....") 
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Given the time-sensitive nature of this issue, Petitioners respectfully request that the 

Order be corrected for the reasons stated herein. To this end, Petitioners have attached suggested 

corrected language. See Appendix. 

ARGUMENT 

I.	 The Conclusion That Only the Commission Can Hire the Independent Evaluator Is 
Not Required as a Matter of Law and Could Jeopardize the Measurement and 
Evaluation Process. 

The Order's conclusion that only the "Commission has the ability to hire and fire" the 

independent evaluator under Section 12-103(£)(7) is not consistent with the plain language of 

subsection (£)(7) of Section 12-103, which requires that "the utility shall" "[p]rovide for an 

annual independent evaluation" (220 ILCS 5/12-103(£)(7) (emphasis added)), and also 

misapplies Staff's position and proposal, going well beyond that which was requested in Staff's 

brief. Moreover, because a Commission-directed hiring process is subject to the extensive 

requirements of the Illinois Procurement Code (30 ILCS 500/ et seq.), the hiring process would 

likely last for many months. The substantial and uncontested record evidence showed, however, 

that the evaluator must be hired shortly after approval of Ameren's Plan so that the evaluator can 

be actively involved during the pre-implementation process to develop evaluation protocols and 

the appropriate back office tracking systems for purposes of measurement and evaluation. The 

Order fails to address the serious issues raised by such a delay in the hiring of the independent 

evaluator. 

The Order Misconstrues the Record Evidence and Reaches a Conclusion 
Unsupported by the Record. 

Section 12-103 contemplates evaluations of the activities described in Ameren's Plan in 

two separate subsections: 

~ Section 12-103(D(7) states that, as part of its filing requirements, the utility shall 
"[p]rovide for an annual independent evaluation of the performance of the cost
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effectiveness of the utility's portfolio ofmeasures and [DCEO]'s portfolio of measures, 
as well as a full review of the 3-year results of the broader net program impacts and, to 
the extent practical, for adjustment of the measures on a going-forward basis as a result of 
the evaluations." 220 ILCS 5/12-1 03(f)(7). It was specifically to fulfill this Section 
(f)(7) requirement that Ameren submitted its proposed evaluation, measurement and 
verification ("EM&V") plan, in which it proposed to retain an independent evaluator 
through an RFP process developed in conjunction with stakeholders, including defining 
the scope of work and developing a list of potential bidders. Ameren Ex. 2.1, at Ill. 
The statute ultimately charges Ameren with selecting the evaluator through its 
requirement that the utility, not the Commission or any other party, provide for the 
independent evaluation. Id, at 43; 220 ILCS 5/12-1 03(f)(7). Indeed, if the General 
Assembly had intended for the Commission to conduct the hiring process, it would have 
expressed such an intent. 

~	 Section 12-103(i) imposes penalties on the utility if it "fails to meet the efficiency 
standard specified in subsection (b) of this Section, as modified by subsections (d) and 
(e)" after the second and third years of the Plan. 220 ILCS 5/12-1 03(i). This section 
therefore also requires some sort of evaluation in order to determine whether the energy 
efficiency savings standards have been met. The statute is silent as to how this 
determination will be made, but Staff explained in its brief that it will be made by the 
Commission "in the context of formal proceedings." StaffBr., at 42. 

In its brief, Staff stated that "Sections 12-1 03(f)(7) and 12-103(i) are not inextricably 

connected. That is, the Commission's future findings in Section 12-103(i) proceedings need not 

and should not be based upon the Section 12-103(f)(7) 'independent evaluation' that are 

provided for by a utility paid-jor, hired and retained evaluator." Id at 42-43 (second emphasis 

added). According to Staff, the independent evaluator selected by Ameren(in cooperation with 

the stakeholder advisory group) for purposes of the Section 12-103(f)(7) evaluation should not 

necessarily be the exclusive source of information for determining whether penalties should be 

applied under Section 12-103(i). See also id ("Staff recognizes that the Company may call upon 

its 'independent' evaluators as witnesses in future 12-1 03(i) proceedings ....") (emphasis 

added); id, at 43 (Section 12-1 03(f)(7) "is a tool/or the utility and not the Commission." 

(emphasis added)). Ameren does not oppose Staffs position in this regard. 

The Order, however, rather than addressing the issue of de-linking the two provisions, 

concluded that the Commission should hire and fire the Section 12-103(f)(7) independent 
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contractor. This conclusion also goes well beyond what Staff proposed: that, to ensure 

independence, either subsections (£)(7) and (i) had to be de-linked or Ameren had to relinquish 

control to hire and fire the evaluator. (Id. at 53-55). The Order ignores the Staffs first and 

primary option and chooses the latter option despite the fact Ameren has not and need not 

relinquish its control. Although the Order claims it is Staffs opinion that "the Commission must 

maintain the ability to hire and fire the evaluator" and the Order purports to agree with Staff, the 

Order's cite to Staffs brief at pages 43-44 and 53-54 does not provide support for this 

characterization of Staffs position. In fact, Staff witness Mr. Zuraski testified that he had no 

objection to Ameren's proposal to develop a request-for-proposal for evaluation services upon 

Commission approval of the Plan. Staff Ex. 1.0, at 40-41. 

III.	 Commission Hiring of the Independent Evaluator Is Not Feasible, and Would 
Jeopardize Critical Pre-Implementation Efforts to Develop Tracking and 
Monitoring Systems for Measurement and Evaluation. 

That no party proposed a Commission-directed hiring process for the independent 

evaluator is not surprising, given the substantial delays that would result from such a process. 

Because the Commission is a State agency, it is subject to extensive regulations under the Illinois 

Procurement Code (30 ILCS 5001 et seq.) concerning the hiring of a third-party contractor such 

as the independent evaluator. As a result, were the Commission to hire the independent 

evaluator, it would be months before a final decision would be made and an evaluator could 

begin work, which would be too late to ensure effective implementation of the programs and 

establishment of EM&V protocols and tracking mechanisms. The fact that Section 12-103 only 

provides for a few months between Commission approval of the Plan and the launch of the 

programs indicates that the General Assembly did not intend for the Commission to hire the 

evaluator, which simply is not possible within the compressed timeframe. Moreover, the plain 

language of Section 12-103 does not reveal any intent to have the Commission hire the evaluator. 

5
 



And as discussed below, the absence of record evidence and Commission consideration of the 

consequences of a Commission-directed hiring process is, by itself, sufficient grounds to correct 

the Order and permit the utility to conduct the hiring process. See 220 ILCS 5/1 0-1 03 and 10

20 1(e)(iii)-(iv). 

The uncontested record evidence is clear that the independent evaluator must be hired 

shortly after the Commission's approval of Ameren's Plan to assist with the development and 

design of various Plan programs and evaluation procedures well before the June 1,2008 program 

launch. (Ameren Ex. 2.1 at 11) A delay in the hiring of the evaluator therefore would impede the 

development ofthe critical EM&V protocols and configuration of back office systems needed to 

track program results throughout the Plan year. Such a result would raise serious concerns about 

the effectiveness of the EM&V process. 

Petitioners also incorporate herein their arguments concerning the hiring of the 

independent evaluator made in their Briefs and Briefs on Exceptions. (StaffBr. at 43-46-; 

Ameren BOE at 3-7.) For these reasons, the Order should be corrected as suggested in the 

attached Appendix so that the independent evaluator can be retained as soon as possible. 
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CONCLUSION
 

For the foregoing reasons, and all other grounds of record, Petitioners respectfully request 

an expedited decision on this critical, time-sensitive issue, and that the Order be corrected and 

revised as requested herein. Petitioners request that an expedited time period be set for any party 

to file a response to this Application (on or before March 14, 2008), and that Petitioners be 

granted a short two day time period to respond (on or before March 18, 2008), and that the 

Commission rule as soon thereafter as possible. 

Dated this 7th day of March, 2008. 

Respectfully submitted, 

STAFF OF THE ILLINOIS COMMERCE 
COMMISSION 

BY:/S/~;Zp
 
John C. Feeley 
Cannen L. Fosco 
Arshia Javaherian 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, Illinois 60601 
(312) 793-2877
 
jfeeley@icc.illinois.gov
 
cfosco@icc.illinois.gov
 
javahera@icc.illinois.gov
 

Counsel for 
Staff of the Illinois Commerce Commission 
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THE AMEREN ILLINOIS UTILITIES
 

By: auJC{#-/ ~ ( ) 
Edward C. Fitzhenry 
Managing Associate General Counsel 
1901 Chouteau Ave. 
P.O.Box 66149, MC 1310 
St. Louis, MO 63166-6149 
(314) 554-3533 
efitzhenry@ameren.com 

Counsel for 
The Ameren lllinois Utilities 
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APPENDIX
 

Proposed Alternative Language: 

For the reasons set forth in the Joint Application for Rehearing, the language on page 25 

and 330fthe Order concerning the hiring and firing of the independent evaluator should be 

modified as follows: 

The second full paragraph on p. 25 should be deleted: 

The Commission agrees 'llith NRDC vt'itness Mr. Henderson that 
Ameren should not be able to hire and fire the evaluation and 
measurement contractor. Mr. Henderson suggests that such an act 
'llould require approval from the advisory committee. However, 
'Ne agree with Staff that pursuant to statute the Commission is 
required to hire the independent evaluator. 

The fourth full paragraph on page 33: 

Staff argues that although Section 12-103(f)(7) of the statute 
requires a utility to provide for an =-:annual independent evaluation.. 
ofthe performance of the cost effecti1/eness ora utility's portfolio 
of measures." Section 12-1030) provides for an evaluation to 
determine whether CornEd has avoided certain penalties by 
meeting the statutory energy efficiency standard. (Staff brief at 
43 44 42; 220 ILCS 5/12 103(f)(7)). It is Staff's belief that 
"Sections 12-103(0(7) and 12-1030) are not inextricably 
connected. That is, the Commission's future findings in Section 
12-1030) proceedings need not and should not be based upon the 
Section 12-103(f)(7) 'independent evaluation' that are provided for 
by a utility paid-for, hired and retained evaluator." (ld) In Staff's 
view, "for there to be independence in the evaluator's review, 
either the review can only be considered on par with all other 
evidence submitted in any 12-1030) proceeding, or the Company 
must expressly relinquish any authority to hire, fire, or limit the 
evaluator." (ld, at 45.) According to Staff, the only way this 
independent e\'aluator can properly retain its independence from a 
utility is if the utilit)' expressly relinquishes any authority to hire, 
fire, or limit the independent evaluator. It is Staff's opinion that 
because the statute requires this e'laluator to report 
"independently" to the Commission, the Commission must 
maintain the ability to hire and fire the evaluator. (Id. at 53 54). 



The fifth full paragraph on page 33: 

No part has presented an argument construing this portion 
of the statute. 

The sixth full paragraph on page 33: 

As required by Section 12-103(0(7), Ameren has provided for an 
independent evaluation in its Plan. This independent evaluation 
includes the selection of an independent evaluator by the utility, 
and the utility is welcome to collaborate with stakeholders on this 
selection process. However, Wwe agree with Staff that the 
independent evaluator provided by Ameren in compliance with 
Section 12-103(0(7) should not necessarily be the sole source of 
information guiding the Commission in making its Section 12
103en determination whether Ameren has met the statutory energy 
efficiency goals, and concluded on page 27 supra that 
"Commission reviews of Ameren's plan to determine compliance 
with the energy efficiency goals is separate and apart from the 
independent evaluation required by Section 103(0(7) of the statute. 
Because Ameren has not relinquished its statutory authority to hire 
and fire the evaluator, the evaluator's review will be considered 
only on par with other evidence presented in a Section 12-1030) 
proceeding.there is no logical way to interpret Section 12 103(f)(7) 
of the statute other than to conclude that an evaluator who reports 
to the Commission is one, over which, this Commission has the 
ability to hire and fire. A.ny other conclusion would render the 
statutory language cited above to be meaningless. 

Although our ruling that the independent evaluator's 
evaluation of Ameren's compliance with its Plan will be 
considered on par with other evidence presented in a Section 12
1030) proceeding addresses Staff's primary concern, the 
Commission also shares the concerns expressed by other parties 
regarding the statutory requirement for an independent evaluation 
and the need to ensure some measure of independence. In this 
regard, the Commission specifically reserves its ability to direct 
Ameren to terminate the evaluator if we determine that the 
evaluator is unable or unwilling to provide an independent 
evaluation and any decision by Ameren to terminate the 
independent evaluator shall be subject to Commission approval. 
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