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I. INTRODUCTION 1 

 2 

Q. Please state your name and address. 3 

A. My name is Martin R. Cohen.  I reside at 2633 W. Sunnyside Ave. in Chicago, 4 

 Illinois. 5 

 6 

Q. On whose behalf are you testifying? 7 

A. I am testifying on behalf of the Citizens Utility Board. 8 

 9 

Q. What is your professional background, Mr. Cohen? 10 

A. I recently left my position as the Director of Consumer Affairs for Illinois 11 

Governor Rod Blagojevich, where I worked from January, 2006, until February, 12 

2008.  In September, 2005, I was appointed Chairman of the Illinois Commerce 13 

Commission and served in that position until November, 2005.  Prior to that, I 14 

was employed by the Citizens Utility Board (CUB) for more than 20 years, 15 

beginning in February, 1985.  I served as CUB’s Executive Director from 1991 16 

until 2005.  Presently I am an independent consultant specializing in energy 17 

policy analysis. 18 

 19 

Q. What is the purpose of your testimony? 20 

A. I address the implications of Commonwealth Edison Company’s (“ComEd” or 21 

“the Company”) proposed Rider SMP for small volume customers, particularly 22 

those who purchase electricity supply from the company.   23 
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 24 

Q. Please summarize your conclusions. 25 

A. I conclude that the Commission should deny Rider SMP in its entirety and 26 

alternatively recommend that the Commission consider the potential benefits as 27 

well as the costs of a true smart grid in a separate Commission- and stakeholder-28 

driven process.  While I believe that smart grid technology can provide great 29 

benefit to consumers, ComEd’s self-serving proposal is not a true smart grid, fails 30 

to provide any cost-benefit analysis, and is not in the best interest of consumers. 31 

Further, rider treatment for the costs of either ComEd’s proposed “system 32 

modernization” or the true smart grid proposed by Ms. Kiesling and myself, is 33 

inappropriate.  Instead, the Commission should assert regulatory authority over 34 

the objectives and design of a smart grid, involve stakeholders in a focused 35 

collaborative process to resolve outstanding issues, employ a qualified neutral 36 

third party to facilitate the smart-grid stakeholder process, and allow recovery of 37 

prudently incurred, reasonable costs through traditional ratemaking.  My 38 

recommendations below provide an alternative procedure that gives the 39 

Commission a framework to ensure that smart grid technology is implemented – 40 

if at all - in a way that guarantees consumers are the primary beneficiaries. 41 

42 
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II. USE OF A RIDER FOR “SYSTEM MODERNIZATION” PROJECTS 43 

 44 

Q. Is it appropriate to have rider recovery for routine capital investments? 45 

A. No.  As discussed in further detail in the Direct testimony of AG/CUB witness 46 

Michael Brosch, (AG/CUB Ex. MLB 1.0), recovery of costs through a rider 47 

requires that the particular costs are substantial, volatile, and beyond control of 48 

the utility.  Costs recovered through a rider are outside the context of a rate case 49 

in which the overall income and expenses of the company are analyzed for a 50 

particular test year and rates are set to recover prudently incurred, reasonable 51 

costs plus a reasonable rate of return on investment.  In his Direct Testimony, Mr. 52 

Brosch provides a comprehensive discussion of the traditional regulatory criteria 53 

for approval of a rider.  AG/CUB Ex.MLB 1.0, p. 15-17, 31-32.  I would further 54 

note that rider recovery of these costs is inherently single issue ratemaking, a 55 

point that is substantiated by Company witness Mr. Williams when he states that 56 

“[t]he SMP proposal would allow ComEd’s budgeted capital investments for 57 

these projects to be singled out….”  ComEd Ex. 4.0, line 468.  Such regulatory 58 

treatment, therefore, must be used with great caution. 59 

 60 

Q. Does ComEd claim that the costs proposed for recovery through Rider SMP 61 

are substantial, volatile, and beyond control of the Company? 62 

A. No.  ComEd does not assert that the costs envisioned for recovery under Rider 63 

SMP meet the traditional criteria for rider treatment.  Instead, the Company 64 

proposes a novel rationale for Rider SMP:  that absent rider treatment they will 65 
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probably not make these technology investments because they are “beyond 66 

ComEd’s basic service obligation.”  ComEd Ex. 15.0, line 216.  According to Mr. 67 

Donnelly, who explains the unlikelihood of the Company undertaking significant 68 

system modernization projects if rider treatment is rejected, “…certain 69 

technologies may not ever be deployed absent Rider SMP.”  ComEd Ex. 15.0 at 70 

line 29. 71 

 72 

Q. Might ComEd ask to recover costs through Rider SMP that would normally 73 

and properly be recovered in a general rate case? 74 

A. Apparently so.  The Company’s initial description of Rider SMP projects includes 75 

projects that do not appear to be deserving of recovery through a rider.  One such 76 

project is enhancement of the SCADA system.  While upgrading SCADA may be 77 

appropriate, the costs of such routine investment in new equipment should be 78 

addressed in a normal rate case as part of the Commission’s consideration of the 79 

Company’s overall expenses and revenues.  The current SCADA system, the 80 

system it replaced, and all the control systems before it, were implemented 81 

without a “system modernization” rider.  ComEd, like other utilities, is engaged in 82 

an ongoing process of system modernization when it adds to and improves its 83 

basic infrastructure, and has always recovered – and should continue to recover - 84 

its prudently-incurred reasonable costs through periodic general rate cases, 85 

provided those investments are used and useful.   86 

 87 
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Q. If approved, would ComEd have reason to seek Rider SMP treatment for as 88 

much of its capital investment as possible? 89 

A. Yes, the Company would have no reason not to want all of its capital 90 

investment included under Rider SMP, if that were possible.  Investment 91 

approved under Rider SMP generates an immediate return, as opposed to rate 92 

base investments that are subject to regulatory lag.  In his Supplemental Direct 93 

testimony, Mr. Brosch explains how regulatory lag provides incentive for efficient 94 

investment between rate cases and why its elimination for Rider SMP investment 95 

is problematic.  AG/CUB Ex. 3.0 at 13-14.  Therefore, ComEd would have the 96 

incentive to include as many projects as possible under Rider SMP and, 97 

conversely, the Company would have reason to give lower priority to capital 98 

projects that, however worthy, would not be eligible for rider treatment. 99 

 100 

I. COMED’S “SYSTEM MODERNIZATION” PROJECT PROPOSAL 101 

 102 

Q. What does the Company mean by “system modernization” projects? 103 

A. Mr. Williams describes several examples of projects for which the Company may 104 

seek cost recovery through Rider SMP, including advanced metering 105 

infrastructure (“AMI”), automatic reclosers, advanced cable spacers, underground 106 

cable replacement, and new communications systems.  ComEd Ex. 4.0 107 

(Corrected), p. 24-25.  Mr. Donnelly (ComEd Ex. 15.0) and Ms. Clair (ComEd 108 

Ex. 16.0) specifically propose eight projects for initial approval under Rider SMP.  109 

 110 
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Q. Is the scope of Rider SMP limited to projects of the sort listed by Mr. 111 

Williams, Mr. Donnelly and Ms. Clair? 112 

A. No.  Under proposed Rider SMP, as set out in ComEd Exhibit 12.18, a system 113 

modernization project qualifying for recovery through the rider “means any 114 

capital investment (a) that the Company classifies as pertaining to the 115 

improvement of the Company’s distribution system for the purposes of enhancing 116 

service provided by the Company to its retail customers…”  (emphasis added).  117 

This definition could include investments far afield from those described by the 118 

Company witnesses and from the non-exclusive list of examples in the SMP tariff 119 

sheet itself.  For example, if the Company found that newly designed shoes could 120 

reduce the time it takes a lineman to climb a pole, it could seek Rider SMP 121 

recovery for an investment in footwear.  I employ this unlikely example to 122 

illustrate that the definitional language of the proposed tariff is sufficiently broad 123 

that it is difficult to posit an investment in equipment related to the provision of 124 

electricity service that would not qualify for potential recovery under Rider SMP. 125 

 126 

Q. Under Rider SMP as proposed, would the Commission have any say in what 127 

projects should comprise a cost-effective smart grid? 128 

A. No.  Based on the language of the proposed rider and the testimony of Mr. 129 

Crumrine, the Company would decide which projects are undertaken and the 130 

scope, scale and timeline of its so-called “system modernization.”  In fact, 131 

Company witness Crumrine clearly rules out the possibility of Commission or 132 

stakeholder input when he states that, “Commission approval would be limited to 133 
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those projects, if any, that ComEd proposes from year to year and would not be 134 

open to alternative proposals.”  ComEd Ex. 11.0 (Corrected), Crumrine Direct, 135 

line 355-356, emphasis in original.  Rider SMP does not allow the Commission to 136 

consider, nor any party to propose, projects other than those proposed by ComEd. 137 

 138 

Q. Why is it a bad idea to prevent direct involvement of the Commission and 139 

stakeholders in the planning and design of a smart grid? 140 

A. As I will discuss later in this testimony, ComEd’s financial interests and 141 

obligations may cause it to choose an investment strategy which is sub-optimal 142 

for its customers and does not provide the benefits of a true smart grid.  That is 143 

why it is crucially important that the Commission assert regulatory authority from 144 

the outset.  The process that I recommend below will help ensure that this occurs. 145 

  146 

Q. Is there a conflict between the interests of the Company and its customers 147 

when considering technological enhancements to the electricity grid? 148 

A. Yes.  The Company’s interests in pursuing “system modernization” may be quite 149 

different from the interests of its customers, who stand to benefit most when 150 

technological enhancements to the grid are used to minimize the size of their 151 

electric bills, including both commodity and delivery. 152 

 153 

To the extent that investment in “system modernization” would expand the 154 

Company’s rate base and grow its earnings, a delivery-only utility like ComEd 155 

would have an incentive to go forward with it.  And to the extent that such 156 
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investment would add to safety and reliability of service and reduce overall long-157 

term costs, the Company’s interests would coincide with the interests of its 158 

customers, at least with regard to delivery service. 159 

 160 

However, ComEd will likely consider other factors in its investment decisions, 161 

with or without the immediate cost recovery provided by rider treatment.  For 162 

example, if an investment would enable technology resulting in reduced 163 

electricity usage and therefore reduced utility revenue without a concomitant 164 

reduction in utility expenses, a rational utility would consider the extent to which 165 

a return on the investment would be offset by reduced electricity sales until the 166 

revenue requirement is adjusted during the next rate case.   167 

 168 

Investments that the Company would find most advantageous to propose for 169 

recover under Rider SMP would be those that could be used to generate cost 170 

savings for the company without reducing revenues, thereby increasing earnings 171 

through both a return on investment provided for in the rider and lower operating 172 

expenses that have not yet been addressed in a rate case. 173 

 174 

Q. Are there other factors that ComEd would consider in deciding what 175 

investments to include under Rider SMP? 176 

A. Yes.  ComEd is owned by Exelon Corporation, which also owns the largest 177 

electricity generating company in the region.  The profits of Exelon are primarily 178 

driven by sales of electricity and generating capacity at market based prices.  It is 179 
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most profitable when overall demand for electricity – and therefore market prices 180 

– are highest.  If investments eligible under Rider SMP would enable technologies 181 

that could result in substantially reduced demand for electricity, ComEd, by virtue 182 

of its affiliation with Exelon, would have an added incentive to avoid making 183 

these investments, or to avoid utilizing the technology in ways that were contrary 184 

to the interests of its affiliates.  This potential conflict of interest is another good 185 

reason not to approve Rider SMP, which gives ComEd exclusive control over 186 

what to include when upgrading its system.  187 

 188 

Q. Mr. Cohen, do you agree with Mr. McDonald’s statement that, “[c]ustomers 189 

may, in short, benefit in some cases from our doing more than is required of 190 

us.”  ComEd Ex. 9.0, line 127.  191 

A. I would amend his statement to replace the word “is” with “has been.”  There may 192 

indeed be investments beneficial to customers that go beyond the basic 193 

requirements of what has heretofore been ComEd’s service obligation.  However, 194 

if a true smart grid is in the interests of customers and its benefits outweigh its 195 

costs, then its deployment must not be solely at the Company’s discretion.    196 

 197 

It should not be left to ComEd to unilaterally determine the nature, scope, 198 

utilization, and timing of investments in new technology that would “significantly 199 

transform what distribution systems can do,” (ComEd Ex. 15.0, Donnelly 200 

Supplemental Direct, lines 31-32), while expecting its customers to assume the 201 
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costs and risks of such investment before they are demonstrated to be cost-202 

effective and used and useful. 203 

 204 

The Commission has the ultimate authority and responsibility to, as Mr. Brosch 205 

states, “maintain a proper balance between risks, costs and opportunities between 206 

utility customers and utility shareholders” under the traditional regulatory 207 

construct.  AG/CUB Ex. MLB 3.0 at 4.  In light of the great potential of smart 208 

grid technology, an evolving electricity marketplace, and a new electricity 209 

procurement regime, the Commission should actively ensure that appropriate, 210 

cost-effective and timely system enhancement optimizes the interests of and 211 

reduces the risks of customers.  212 

 213 

Q. Why do ComEd’s customers care about the market price of electricity?  214 

A. The lion’s share of a customer’s costs for electricity service is usually for the 215 

commodity itself – electric energy and capacity.  As detailed by Mr. Crumrine 216 

(ComEd Ex. 11.0 (Corrected)), on average residential customers currently pay 217 

$0.10891 per kWh.(Table 2).  Of this, customers pay $0.0313 per kWh in delivery 218 

service charges (Table 1), and $0.00415 in transmission service charges 219 

(ComEd’s Rate BES-R tariff, Ill. C.C. No. 4, 3
rd

 Revised Sheet No. 306).  This 220 

means that customers are paying $0.07346 ($0.10891 - $0.0313 - $.00415) per 221 

kWh in capacity and energy charges.  Using these numbers, one can calculate that 222 

the portion of overall residential electricity costs represented by the commodity of 223 

electricity was approximately 67.45%.   224 
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 225 

For bundled service customers, retail electricity prices are presently determined 226 

by contracts executed pursuant to the reverse auction process conducted in 2006, 227 

as modified by Section 16-111.5A of Public Act 095-0481 (“Provisions relating to 228 

electric rate relief”).  Beginning in Spring 2008, the new law provides that, for 229 

one year, electricity for bundled service customers will be purchased by the utility 230 

pursuant to power procurement plans crafted by the utility and approved by the 231 

Commission.  Beginning in Spring of 2009, and thereafter, procurement plans for 232 

customers purchasing electricity supply from the utility will be designed by the 233 

Illinois Power Agency (“IPA”) and approved by the Commission.  Customers not 234 

purchasing electricity from the utility nor producing their own electricity will be 235 

supplied by Alternative Retail Electric Suppliers.  All customers in the future will 236 

be affected by the market price of electricity. 237 

 238 

Q. Why is a discussion of the procurement and pricing of electricity supply 239 

relevant to this delivery service case?  240 

A. As I have noted, electricity supply is the largest component of a typical 241 

customer’s electric bill.  Changes in power prices over time will affect retail sales 242 

volumes and load shapes and therefore the operation and development of the 243 

transmission and distribution system.  And, the amount that bundled service 244 

customers pay for electricity commodity will be directly affected by the efficacy 245 

of the aforementioned procurement plans.  A true smart grid has the potential to 246 
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facilitate optimal procurement planning as well as other system benefits.  Thus, 247 

the issues of delivery and supply costs are intertwined. 248 

 249 

Q. Could the existence of a true smart grid help minimize power costs for 250 

ComEd’s customers? 251 

A. Yes, a true smart grid of the sort described by Ms. Kiesling would be a valuable 252 

tool for risk management as part of a sound procurement strategy.  In addition to 253 

many other benefits described by Ms. Kiesling, it would enable the expansion of 254 

demand response and energy efficiency programs to change customer load shapes 255 

and improve utilization of the existing network.  The result would be lower 256 

electric bills for consumers. 257 

 258 

II. RECOMMENDATION  259 

 260 

Q. Does the testimony of the ComEd witnesses demonstrate that the Company 261 

intends to build a true smart grid? 262 

A. No.  I agree with Ms. Kiesling that what the company proposes to install is not 263 

smart enough to satisfy the future needs of customers. 264 

 265 

Q. Should the Commission approve Rider SMP? 266 

A. No.  As Mr. Brosch testified, “…Such extraordinary regulatory treatment should 267 

be used only in instances where there is compelling evidence that piecemeal 268 

ratemaking is in the public interest.”  AG-CUB MLB Ex. 1.0, p. 10-11.  I can find 269 
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no compelling evidence of how the public interest will be served by Rider SMP as 270 

proposed by the Company.  The Commission must determine, subsequent to the 271 

process described below, the optimal smart grid technology to be deployed, the 272 

timing and scale of deployment, and how it will be managed for maximum benefit 273 

to the ComEd customers who will be paying for it.   274 

Q. Mr. Cohen, in light of the issues and concerns you have identified in your 275 

analysis of the Rider SMP proposal, how do you recommend that the 276 

Commission proceed? 277 

A. I make the following recommendations: 278 

1) The Commission should reject proposed Rider SMP. 279 

2) The Commission should order immediate commencement of a collaborative 280 

stakeholder process to address the costs and benefits of particular smart grid 281 

plans.   282 

3) The Commission should order ComEd to fund the hiring, by the Commission, of a 283 

qualified neutral third party to facilitate the smart grid stakeholder process.  Such 284 

a facilitator should have experience in administering projects of similar content, 285 

scale, and scope.   286 

4) This process should produce a proposed strategic plan for true smart grid 287 

deployment. 288 

5) The Commission should approve the plan if it finds it to be in the public interest, 289 

provides the most benefits to consumers in the most cost-effective manner, 290 

including, but not limited to, minimizing long-term costs of electricity supply and 291 
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delivery, maximizing demand reduction potential, and maintaining safe and 292 

reliable service. 293 

6) Only prudently-incurred, reasonable costs consistent with this plan should eligible 294 

for recovery.  295 

 296 

 297 

III. BENEFITS OF MY RECOMMENDATION 298 

 299 

Q. Mr. Cohen, what are the benefits of proceeding as you have recommended? 300 

A. The steps I have outlined would allow the Commission to address the issue of 301 

implementation of a Smart Grid in a systematic, timely, and comprehensive 302 

manner.  They would demonstrate the Commission’s commitment to a true smart 303 

grid.  They would allow meaningful participation by stakeholders in a transparent 304 

process.  They would allow the Commission to assert its appropriate regulatory 305 

authority in overseeing cost-beneficial technological enhancements to the electric 306 

grid.  They would ensure that the interests of customers are served.  307 


