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INTRODUCTION 

Pursuant to 83 Ill. Adm. Code 200.830, the Ameren Illinois Utilities1 submit this brief on 

exceptions to the Administrative Law Judge’s Proposed Order dated January 28, 2008 

(“Proposed Order”).  On the whole, the Proposed Order fairly and objectively reflects the record, 

the parties’ positions, and makes the requisite findings in support of the Ameren Illinois Utilities 

Plan.  And, as noted in the Proposed Order, we certainly concur with the Administrative Law 

Judge that the legislatively mandated time constraints imposed a great burden on all, that much 

was asked of all in such a short period of time.  Nonetheless, there are few exceptions we bring 

to the attention of the Commission.  The Ameren Illinois Utilities take exception to the Proposed 

Order with respect to the following points:2 

Exception No. 1 –  Independent Evaluation Pursuant to Section 12-103(f)(7).  The 

Proposed Order’s finding that the Commission should be in charge of retaining an “independent 

evaluator” pursuant to Section 12-103(f)(7) should be rejected, as it does not comport with the 

plain language of the statute and is not supported by the testimony or legal arguments of any 

party.  The parties have had no opportunity to vet this issue in testimony or in briefing, because it 

was not previously raised.   

Exception No. 2 –  Banking of Energy Savings.  The Proposed Order reflects a 

misdirected view of banking.  Further, the Proposed Order plainly interprets the law differently 

for the Ameren Illinois Utilities than it does for Commonwealth Edison Company (“ComEd”), 

by not allowing for banking of energy savings.  The Proposed Order in 07-0540 states a legal, 
                                                 

1The Ameren Illinois Utilities are Central Illinois Light Company d/b/a “AmerenCILCO,” Central Illinois 
Public Service Company d/b/a “AmerenCIPS,” and Illinois Power Company d/b/a “AmerenIP.”   

2 The Ameren Illinois Utilities have limited the number and discussion of exceptions to the Proposed Order 
for the sake of judicial efficiency.  Failure to address any contested issues in this brief does not reflect a concession 
of the issue for this proceeding or future ones.     
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not evidentiary, basis for allowing banking of energy savings for ComEd.  Either the statute 

allows banking of energy savings, or it does not.  However the Commission interprets the law on 

this issue, it should be interpreted the same for all utilities.   

Exception No. 3 – Updating Spending Limits.  The Proposed Order should be changed 

so as not to require the Ameren Illinois Utilities’ spending limits on an annual basis, to ensure 

implementation of their three-year plan and an efficient administrative process.   

Exception No. 4 – Miscellaneous Clarifications and Recommendations.  The 

Proposed Order should be changed to clarify the order regarding two issues:  (1) (III.B.2.) 

Application of the Total Resource Cost (“TRC”) Test at the Portfolio Level and (2) (IV.B.9.) 

Single-Charge Cost Recovery from all Customers. (IV.B.9.)  The Proposed Order should also be 

corrected to reflect the appropriate energy efficiency goal range for the Department of 

Commerce and Economic Opportunity “DCEO”).  The Ameren Illinois Utilities respectfully 

request consistent adoption of deemed net-to-gross ratios in this Docket, should their use be 

adopted in consideration of exceptions taken in 07-0540.  Additionally, the Ameren Illinois 

Utilities recommend the Commission reconsider the appropriateness of ordering Commission 

workshops and rulemakings at this time, as they may duplicate the efforts of the collaborative 

process and ultimately prove to be unnecessary.   

I. Exception No. 1 – The Commission Should Change the Proposed Order to Comport 

With Section 12-103(f)(7), Which Plainly Places the Responsibility of Providing For 

An Independent Performance Evaluation On the Utility.     

The Proposed Order’s conclusion that the Commission should be in charge of retaining 

any “independent evaluator” pursuant to Section 12-103(f)(7) should be rejected, as it does not 

comport with the plain language of the statute and is not supported by the testimony or legal 
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arguments of any party.  The parties have had no opportunity to vet this issue in testimony or in 

briefing, as later explained, because it was not previously raised (and due to an abbreviated 

briefing schedule).   

Further, the evidentiary record supports that the Ameren Illinois Utilities should hire an 

evaluation, measurement and verification (“EM&V”) contractor to fulfill their statutory 

obligation to provide for independent evaluation under Section 12-103(f)(7).  The record shows 

that the EM&V process is an integral part of their Plan, and that the Ameren Illinois Utilities are 

well into their preparations for beginning the EM&V process, within Section 12-103(f)(7)’s 

budgetary constraints.  (Ameren Ex. 2.0, pp. 29-45.)  The record contains no evidence to suggest 

that the Commission or its Staff, on the other hand, has prepared in any way to participate in the 

EM&V process.  To the contrary, the evidentiary record shows that Staff has planned for the 

Ameren Illinois Utilities to  be responsible for implementing the EM&V process.  (Staff Ex. 1.0, 

pp. 40-41.)   

A. Section 12-103(f)(7) Plainly States That the Utility, Not the Commission, 

Must Provide for An Annual Independent Evaluation.   

Section 12-103(f) states that, “[i]n submitting proposed energy efficiency and demand-

response plans and funding levels to meet the savings goals . . . the utility shall”:  

Provide for an annual independent evaluation of the performance 
of the cost-effectiveness of the utility’s portfolio of measures and 
the Department’s portfolio of measures, as well as a full review of 
the 3-year results of the broader net program impacts and, to the 
extent practical, for adjustment of the measures on a going-forward 
basis as a result of the evaluations.  The resources dedicated to 
evaluation shall not exceed 3% of portfolio resources in any given 
year.   

220 ILCS 5/12-103(f)(emphasis added), 12/103(f)(7).  Thus, the plain language of the statute 

makes clear that the Ameren Illinois Utilities, not the Commission, are in charge of retaining an 
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independent evaluator and working with that evaluator to make appropriate adjustments on a 

going-forward basis.   

To be clear:  no arguments supporting any alternative reading of this statute were 

proposed or vetted in this case.  The Proposed Order is correct that “[n]o party has presented an 

argument construing this portion of the statute” (p. 32) – but this is because no party contested its 

plain meaning in testimony.  To the contrary, Staff witness Richard Zuraski testified to his belief 

that the utilities should be responsible for providing for all aspects of the Plan, including the 

independent evaluation (as discussed below).  (Staff Ex. 1.0, p. 40.)  Further, given the expedited 

nature of this Docket, no parties were allowed opportunity to respond to issues, like this one, 

arising for the first time in legal briefs.  Thus, we respectfully request that the Commission 

carefully consider briefing on this issue (raised for the first time here, out of necessity) to ensure 

that its ultimate decision is legally correct and supported by sound policy.  

The plain meaning of the statute could not be more clear in requiring that the utilities, and 

not the Commission, must retain the independent evaluator.  The strongest support for the plain 

meaning of any given section of a statute must be, “of course, the language itself.”  People ex rel. 

Ryan v. Agpro, 214 Ill. 2d 222, 228 (2005); see also Commonwealth Edison Co. v. ICC, 328 

Ill.App.3d 937, 942 (2nd Dist. 2002).  Where statutory language is clear and unambiguous, as it 

is here, it must be “given effect without resort to other aids of construction.”  People v. Mary 

Ann P. (In re Mary Ann P.), 202 Ill. 2d 393, 405 (2002) (rejecting argument for implied statutory 

meaning where the language of the statute was clear).   

The Proposed Order’s reading of the law appears to be based on a possible 

misinterpretation of a legal argument arising for the first time in Staff’s Brief.  Staff argued for 

the Commission to interpret Section 12-103(f)(7) (a mandate for utilities) as distinct and separate 



 

 -5-  

from Section 12-103(d) and (i) (mandates for the Commission).  (Staff Br., p. 42.)  Section 12-

103(i), read in combination with Section 12-103(d), requires the Commission to periodically 

determine whether the “electric utility fails to meet the efficiency standard specified in 

subsection(b),” and impose penalties on the utility and other potential remedies for such failures.  

220 ILCS 5/12-103(d), (i).  Staff recognized that independent evaluators hired by utilities under 

Section 12-103(f)(7) may testify in Section 12-103(d) Commission proceedings, but that the 

Commission need not necessarily adopt the independent evaluator’s opinion.  (Staff Br., p. 43.)  

Further, Staff stated that “the statute does not require the Commission to hire and maintain 

control of the independent evaluator.”  (Id. (emphasis added).)  Staff went on to describe the 

independent evaluator as “a tool for the utility and not the Commission” that is “[not] directed to 

report to the Commission,” and so on.  (Staff Br., p. 44 (emphasis added).)  

The Ameren Illinois Utilities do not disagree with Staff’s plain language interpretation of 

the law on these points.  Notably, the Proposed Order in 07-0540 also agreed with this plain 

language interpretation, stating:  “The Commission reviews of ComEd’s plan to determine 

compliance with the energy efficiency goals is separate and apart from the independent 

evaluation required by Section 103(f)(7) of the statute.”  (07-0540 P.O., p. 27 (emphasis added).)   

The Proposed Order’s inconsistent conclusion that Staff would support a Commission-

hired independent evaluator appears to be based on a one-sentence alternative statement, out of a 

four-page argument in Staff’s brief, specifically:  “[H]owever, it is also Staff’s opinion that if the 

independent evaluator were given the responsibility of reporting ‘independently’ to the 

Commission during a Section 12-103(i) proceeding, then the Commission must maintain the 

right to hire, fire, and rehire the evaluator instead of the utility.”  (Staff Br., p. 43, emphasis 

added.)  In the context of Staff’s argument, it does not appear that Staff intended this to be 
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anything more than a hypothetical “if . . . then” musing.  But, apparently based on this sentence, 

the Proposed Order purports to “agree with Staff” and concludes that “there is no logical way to 

interpret Section 103(f)(7) other than to conclude that an evaluator who reports to the 

Commission is one, over which, the Commission has the ability to hire and fire.”  (P.O., p. 32.)   

No party contended that the statute was ambiguous or advanced the argument the 

Proposed Order erroneously attributes to Staff.  The logical way to interpret the plain language of 

Section 103(f)(7) is as Staff suggested – to allow the utilities to retain the independent evaluator, 

without confusing the independent evaluator’s opinions with the Commission’s opinions in a 

Section 12-103(d) proceeding.  (See Staff Br., pp. 42-46.)  Where the language of a statute is 

unambiguous, it is inappropriate to depart from its plain language by reading into it conditions 

not expressed by the legislature.  People v. Glisson, 202 Ill. 2d 499, 504-05 (2002); Droste v. 

Kerner, 34 Ill. 2d 495, 504 (1966) (“we will not and cannot inject provisions not found in a 

statute, however desirable or beneficial they may be”).   “[I]nferences based on language found 

in scattered ancillary provisions of the Act are insufficient to change” its meaning.  People ex rel. 

Ryan v. Agpro, 214 Ill. 2d at 228. 

This interpretation is also at odds with the Proposed Order’s conclusion that the Ameren 

Illinois Utilities bear the burden of meeting their own statutory requirements.  (See P.O., p. 26 

(“[B]ecause the Utility and DCEO bear the burden under the statute, it is not feasible to grant the 

collaborative advisory committee veto power.”).)  The Proposed Order’s conclusion on this issue 

places the burden of complying with Section 12-103(f)(7)’s requirements squarely on the 

Commission’s shoulders, while providing the Commission no necessary guidance to do so.   

Moreover, to the extent that the Proposed Order suggests that the General Assembly 

intended Section 12-103(i) to implicitly delegate some type of decision making authority to an 
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“independent evaluator,” this would be an improper delegation of legislative authority.  The 

legislature may not delegate its authority by implication.  People v. Tibbitts, 56 Ill. 2d 56, 58-59.  

Section 12-103(i) provides no definite or certain standards sufficient to guide the Commission in 

creating such an “independent evaluator,” as it must to constitute a proper delegation of 

authority.  Id.  A statute must be interpreted to give it constitutional meaning, if at all possible.  

East St. Louis Fed'n. of Teachers, Local 1220 v. East St. Louis School Dist. No. 189 Fin. 

Oversight Panel, 178 Ill. 2d 399, 423 (1997).  

Finally, if Staff did intend the result adopted by the Proposed Order, the Ameren Illinois 

Utilities and other parties had no opportunity to rebut or otherwise vet the issue.  As stated, there 

was no opportunity for response in legal briefing.  Staff’s testimony did not support the Proposed 

Order’s result, as discussed further below.   

B. The Evidentiary Record Does Not Support the Proposed Order’s Result.  In 

Fact, the Record Supports Placing the Responsibility of Providing For An 

Independent Performance Evaluation On the Utility 

No party presented evidence that would support the Proposed Order’s result on this issue. 

The question of whether the Commission should be tasked with retaining an EM&V contractor 

simply was not considered by any of the parties, given the statute’s clear and unambiguous 

language.  There is nothing in the record to suggest that Staff or the Commission has begun any 

preparations toward retaining an EM&V contractor, or that it has contemplated doing so.  Staff 

witness Mr. Zuraski’s testimony indicates a contrary conclusion:  “Ultimately, I believe that the 

Company should be responsible for implementing the plan approved by the Commission, 

including but not limited to providing an “independent evaluation.”  (Staff Ex. 1.0, p. 40.) 
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The record shows that a sound EM&V strategy is critical to the Ameren Illinois Utilities’ 

Plan.  (Ameren Illinois Utilities’ Init. Br., p. 86-109; Ameren Ex. 2.0, pp. 29-45.)  The Ameren 

Illinois Utilities have undertaken extensive preparations to engage an EM&V contractor once a 

final order is issued in this case, sharing information with stakeholders along the way, in order to 

be able to implement programs as soon as practicable after issuance of a final order.  (Ameren 

Ex. 2.0, pp. 36-37.)  The record also demonstrates the urgent need for hiring an EM&V 

contractor immediately.  (Id.)  EM&V data tracking systems must be in place to provide up-to-

date monthly information to modify program implementation efforts in order to meet load 

reduction mandates.  The record shows that the Ameren Illinois Utilities planned to issue 

Requests for Proposal (RFP) to engage an EM&V contractor by February 1, 2008, and third-

party program administrators by February 15, 2008.  (Id.)  (Given external uncertainties, the 

Ameren Illinois currently intend to have the EM&V contractor and third-party program 

administrators engaged on or about February 20, 2008.)  The EM&V contractor needs to be 

engaged at the same time the Ameren Illinois Utilities engage third party program administrators 

so that necessary data collection systems for measurement and verification are in place prior to 

program launch.  (Ameren Ex. 2.0, pp. 29-45.)   

The record identifies four basic steps in the Ameren Illinois Utilities’ EM&V process:  

1. Setting the evaluation objectives in the context of the Illinois law.  The Ameren 

Illinois Utilities may allocate no more than 3% of the overall energy efficiency budget to 

EM&V.  Consequently, the Ameren Illinois Utilities must allocate scarce resources in setting 

evaluation objectives to maximize the value of our limited EM&V budget and secure the data 

needed to credibly estimate the portfolio’s impact. 
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2. Selecting an evaluation approach and preparing a program evaluation plan that 

takes into account the critical evaluation issues.   

3. Conducting the evaluation and determining program benefits and the levels of 

customer acceptance. 

4. Reporting the results to the Commission. 

(Id.)   

The record shows that the Act’s limit of 3% for EM&V is unavoidably restrictive in 

terms of being able to engage an EM&V contractor to do a complete impact and process 

evaluation for every energy efficiency and demand response program in the Ameren Illinois 

Utilities’ portfolio, and that EM&V costs typically are closer to 10% of the portfolio cost range – 

especially in the early stages of an implementation plan.  (Ameren Ex. 2.0, pp. 30-35.)  Given the 

Ameren Illinois Utilities’ estimated 2008 budget limit of approximately $14 million, the EM&V 

budget is approximately $420,000, with an average EM&V budget per program at approximately 

$16,000, which may barely cover the overhead associated with an EM&V contractor evaluating 

a single program.  (Ameren Ex. 2.0, pp. 34-35.)  Consequently, prior to the solicitation and 

engagement of an EM&V contractor, it will be necessary to set specific EM&V goals and scale 

(i.e., degree of comprehensiveness).   (Ameren Ex. 2.0, pp. 29-35.)   

If the Commission or Staff is tasked with selecting and approving the EM&V contractor 

(again, with no statutory guidelines or standards indicating how to do so), there is nothing in the 

record (or the law) to show how Staff would conduct the hiring process or how long such a 

process would take.  Staff would need to work with the utilities to ensure that the the timing and 

process for hiring the EM&V contractor would allow the utilities to be able to meet all statutory 
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guidelines.  In short, if the Commission assumes the responsibility of hiring an EM&V 

contractor, it has a lot of work to do.   

Key questions that the Commission would need to answer, possibly in the context of a 

statewide stakeholder collaborative, include: 

1. Should Staff engage a single statewide master EM&V contractor or separate 

contractors for utilities and DCEO? 

2. What should be the scale and goals of the EM&V process?  Which program 

benefits should be evaluated?    

3. What is the time frame for evaluation and reporting expectations? 

4. What is the spatial boundary for evaluation?  Must all data be Illinois specific or 

can data from other states be used? 

5. What are the program baselines, baseline adjustments, and data collection 

requirements? 

6. What is the budget for information accuracy and precision goals? 

7. What is the impact evaluation approach for gross and net savings calculations? 

8. Who will conduct the evaluations? 

9. What is the timeline for completing the above steps?   

The record shows that the Ameren Illinois Utilities have been working with stakeholders to 

answer these questions and prepare for hiring an EM&V contractor with the required urgency.  

(Ameren Ex. 2.0, pp. 29-45.)  There is nothing in the record to show that the Commission’s Staff 

has engaged in similar preparations, or how it would complete these steps.   

Based on experience, the Ameren Illinois Utilities believe that it may take three months 

before full development of an RFP, under a Commission-run EM&V contractor selection and 
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approval process.  Under such circumstances, this ruling may jeopardize the Ameren Illinois 

Utilities’ ability to launch programs prior to the 4th quarter of 2008.    

C. Proposed Language:   

For all of the above reasons, the Ameren Illinois Utilities propose the following language 

modifications to the Proposed Order.    

Page 24:  Delete last full paragraph in its entirety. 

Page 32:  

Analysis and Conclusions 

We agree with Staff that Commission review under Section 12-103(i) to determine 

compliance with the energy efficiency goals is separate from the independent evaluation required 

by Section 103(f)(7).  there is no logical way to interpret Section 103(f)(7) other than to conclude 

that an evaluator who reports to the Commission is one, over which, this Commission has the 

ability to hire and fire.  Any other conclusion would render the statutory language cited above 

meaningless.  Consistent with our previous finding that the Ameren Illinois Utilities should 

retain flexibility to properly manage their program portfolio, the Commission agrees that Section 

103(f)(7) does not require the Commission to hire and maintain control of the utilities’ EM&V 

contractor.  The clear, unambiguous language of Section 103(f)(7) provides that the Ameren 

Illinois Utilities are responsible for implementing the Plan approved by the Commission, 

including but not limited to providing for an “independent evaluation.”  The Ameren Illinois 

Utilities’ proposal to use an RFP process to hire an evaluation, measurement and verification 

contractor is approved.     
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II. Exception No. 2 – Whether Illinois Utilities May Bank Energy Savings Pursuant to 
the Act Is A Legal Issue, Not an Evidentiary One.  The Commission Should Apply 
This Law Consistently Throughout Illinois, for Legal and Practical Reasons.    

 
The Ameren Illinois Utilities take exception to the Proposed Order’s conclusion that the 

law should be applied differently in this Docket than in the ComEd Docket, with respect to the 

“banking of energy savings” issue, and certainly as to the reasoning being applied. The 

implication in the Proposed Order is that the Ameren Illinois Utilities were under some 

obligation to state one way or the other their intentions regarding banking. We read nothing in 

Section12-103 that makes this case.  Further, the fact that the Ameren Illinois Utilities did not 

address this matter in its Plan or direct filing as noted in the Proposed Order, is not a bar to the 

Commission deciding if it supports banking for the Ameren Illinois Utilities.  (Notably, the 

Proposed Order adopts certain recommendations of Staff and intervenors that were not part of 

the utilities’ Plan or direct filing.)  Finally, contrary to the Proposed Order’s representations, 

other parties did have “an a opportunity to be heard,” as discussed further below. 

 Banking of savings refers to the ability to count kWh savings in excess of the annual 

goal in a given Plan year toward the following Plan year’s goal.  In such cases, forecast costs for 

the following Plan year’s goals would also be adjusted downward to reflect the need to achieve 

lower kWh reduction in that year.  (Ameren Ex. 8.0, p. 4.) Based on a reasonable interpretation 

of 220 ILCS 5/12-103(d) and (d)(1), the Ameren Illinois Utilities determined that the plain 

language of the statute does not allow for carryover of excess energy savings from year to year.  

(Id.)  Notably, both Staff and the Proposed Order are in agreement with this interpretation.  (07-

0540 P.O., p. 40.)   

The Proposed Order is incorrect, however, in stating that no evidence on this issue was 

presented in this Docket.  Ameren Illinois Utilities’ witness Leonard Jones testified that, to the 
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extent the Commission finds that the banking option is legally permissible and preferable, the 

Ameren Illinois Utilities do not object to making the necessary changes to their Plan or related 

tariffs.  (Ameren Ex. 8.0, p. 2.)  Mr. Jones’s further responded to direct testimony submitted in 

this Docket by Staff Witness Mr. Zuraski (recommending adoption of the banking option, if 

legally permissible (Staff Ex. 1.0, p. 46), and Attorney General witness Mr. Mosenthal 

(recommending rejection of the banking option, AG Ex. 1.0, pp. 39-40).  (Ameren Ex. 8.0, pp. 3-

4;   Ameren Illinois Utilities Init. Br., pp. 88-89.)  Mr. Zuraski testified to his belief that, in the 

absence of banking, in any one plan year, there would be little reason for the Company to pursue 

savings above the goals set forth in the Act (or at a rate any faster than required by the Act).  

(Staff Ex. 1.0, p. 46.)  Mr. Zuraski testified that achieving greater energy savings (or achieving 

energy savings at a faster rate) in one year, may make it more difficult to achieve the Act’s goals 

in the following year, as the market for efficiency products and services becomes more saturated.  

(Id.)  Thus, the lack of banking privileges may actually constitute a disincentive to achieving 

greater energy savings (or achieving energy savings at a faster rate).  (Id.)  Further, since there 

some uncertainty about future participation levels and future savings cannot be forecast 

precisely, this disincentive to achieving greater energy savings (or achieving energy savings at a 

faster rate) may actually decrease the ultimate attainment of the Act’s percentage savings goals.  

(Id.)   

DCEO also presented rebuttal testimony on this issue in this Docket and in 07-0540.  

DCEO witness Jonathon Feipel recommended that, if the Commission is disinclined to allow 

banking of any and all extra savings, the amount of banked or carry-over savings that could be 

used in any given year be limited to some fraction of the savings required in that year (e.g., 

perhaps 30%).  (DCEO Ex. 2.0, p. 15.)  Mr. Feipel testified this approach would alleviate 
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concerns that if the goal is easily exceeded programs would be cut back or eliminated in the 

following year.  (DCEO Ex. 2.0, p. 15.)  The Proposed Order in 07-0540 ultimately adopted 

DCEO’s approach on this issue.  (07-0540 P.O., p. 40.)   

Thus, parties had the opportunity to present evidence regarding banking, and in fact, they 

did present such evidence.  The Ameren Illinois Utilities did not raise the issue for the first time 

in briefing, as the Proposed Order states.  (P.O., p. 28.)  Further, there is nothing in the record to 

demonstrate what effect inconsistent statewide application of the banking option would have, 

with respect to meeting both DCEO’s and the utilities’ goals.   

Regardless, the Proposed Order in 07-0540 states a legal, not evidentiary, basis for 

allowing banking of energy savings for ComEd.  (07-0540 P.O., p. 40.)  In this way, the 

Proposed Order plainly interprets the law differently for the Ameren Illinois Utilities than it does 

for ComEd, by not allowing for banking of energy savings.  Either the statute allows for banking 

of energy savings, or it does not.   

The Proposed Order’s conclusion on this issue is also inconsistent with its policy finding 

on the importance of statewide coordination, as follows:  

This Commission agrees that coordination between Ameren and 
ComEd, as well as with DCEO, when such coordination reduces 
costs or administrative burdens, or, when such coordination would 
improve program performance, is desirable.  We encourage the 
utilities and DCEO to coordinate as much as possible.  However, 
we decline to require the utilities to do so.  There are obvious 
differences in the territories of the two utilities regarding many 
items, including, but not limited to, labor costs, housing structure, 
population density, and, even topography.  The utilities must be 
able to retain the flexibility to react appropriately to those 
differences.    

(P.O., p. 34.)  By allowing banking in one part of the state and not allowing it in another, the 

Proposed Order may cause the unintended consequence of deterring statewide coordination 

efforts.  For example, a high-demand program that is available in both territories may need to be 
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downscaled or revised in a territory where banking is not available, serving to promote  

inconsistent statewide program implementation.  As stated previously in testimony and in 

briefing, to the extent the Commission finds the banking option preferable and permissible, the 

Ameren Illinois Utilities have no objection to making the necessary changes to their Plan or 

related tariffs, as consistent with Section 12-103(e) of the Act.  However the Commission 

interprets the law on this issue, it should be interpreted the same for all utilities.   

A. Proposed Language  

The Ameren Illinois Utilities request that Section III.B.8 on Page 28 be deleted in its 

entirety, and replaced with the following language, consistent with the record in 07-0539 and the 

Proposed Order in 07-0540: 

 8. “Banking” Energy Savings 

The Ameren Illinois Utilities have no objection to the Commission’s adoption of banking 

of energy savings, to the extent it is consistent with Section 12-103(e) of the Act.  (Ameren Ex. 

8.0, p. 4.)  Banking of savings refers to the ability to count kWh savings in excess of the annual 

goal in a given Plan year toward the following Plan year’s goal.  In such cases, forecast costs for 

the following Plan year’s goals would also be adjusted downward to reflect the need to achieve 

lower kWh reduction in that year.  (Ameren Ex. 8.0, p. 4.)   

 Analysis and Conclusions 

With regard to banking energy savings, we agree with Staff’s construction of the statute, and 

agree that banking of energy savings promotes sound policy.  We adopt Staff’s recommendations 

on this issue.   

III. Exception No. 3 – The Proposed Order Should Be Modified to Not Require 
Updating Spending Limits During Each Year of the Three-Year Plan.   
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The Ameren Illinois Utilities take exception to the Proposed Order’s ruling that the 

Ameren Illinois Utilities should update spending limits during each year of their three-year plan.  

(P.O., pp. 21-22.)  The Act contemplates a three-year plan and review process.  220 ILCS 5/12-

103(d), (f).  The Proposed Order’s ruling could potentially impact the Ameren Illinois Utilities’ 

ability to implement the three-year plan approved by the Commission here.    

The record shows that the Ameren Illinois Utilities did not plan to update the cost limits 

for the second and third years of the plan to reflect updates to various cost elements, such as 

delivery service revenue, transmission revenue, and market cost information.  (Ameren Post-

Trial Br., p. 30; Ameren Ex. 3.0, p. 10.)    While each of those cost items, and others, can 

influence the overall cost per kWh paid by customers, updating the cost limit could result in 

significantly higher or lower spending limits.  (Id.)  This in turn could significantly impact the 

Companies’ ability to implement the plan approved by the Commission.  (Id.)  The Companies 

seek to have the Commission approve a three year plan containing proposed programs to meet 

the MWh savings goals and budgets.  (Id.)  Updating the cost limit only every three years 

provides more stability to the proposed plans for energy efficiency and demand response 

measures that the Companies request the Commission to approve in this proceeding.  (Id.)  It 

would also add another administrative layer to the Plan’s implementation, without clear 

assurance of commensurate benefits.   

Regardless the Commission’s decision on this issue, the Proposed Order should be 

clarified to show how the Ameren Illinois Utilities should recalculate such limits.  The Ameren 

Illinois Utilities believe that a logical reading of the Proposed Order’s conclusion would require 

recalculation of spending limits within a three-year plan based on an average of the previous 
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year’s actual price per kilowatthour, but not a recalculation of future years’ usage and cost 

estimates (which would be unnecessarily burdensome).   

A. Proposed Language  

Section III.B.4, Page 22, of the Proposed Order should be deleted in its entirety, and 

changed to read:  

The Commission agrees the Ameren Illinois Utilities’ proposal not to update spending 

limits on an annual basis is consistent with the law and will safeguard the Ameren Illinois 

Utilities’ ability to implement the three-year plan approved by the Commission.  The 

Commission adopts the Ameren Illinois Utilities’ proposal.   

Alternatively, the last sentence of Section III.B.4, Page 22, of the Proposed Order should 

be clarified, and changed to read:  

Ameren is directed to re-calculate spending limits for its three-year plan on an annual 

basis, as data becomes available to update forecast information with actual information.  For 

example, prior to the 2009 program year, forecast information used to develop an average price 

per kilowatthour for the period ending May 31, 2008 provided in the three-year plan should be 

updated with actual data.       

IV. Exception No. 4 – Miscellaneous Clarifications and Recommendations.   

The Ameren Illinois Utilities respectfully request that the Commission consider the 

following clarifications to and recommendations regarding the Proposed Order. 

A. Application of the Total Resource Cost (“TRC”) Test at the Portfolio Level.   

The Ameren Illinois Utilities preliminarily note that this issue was not fully vetted and 

briefed in this Docket, as it appears to have been raised in rebuttal testimony in 07-0541, to 
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comments by the City of Chicago filed in 07-0540.  (See DCEO Ex. 2.0, p. 7.)  Regardless, the 

Ameren Illinois Utilities do not take exception to this finding, but note that the Proposed Order 

should be clarified to show that the utilities are not precluded from application of the TRC test to 

individual measures or programs, if they so choose.  The Act requires the utilities “to use cost-

effective energy efficiency and demand-response measures . . ..”  220 ILCS 5/12-103(a).  There 

are numerous other references in the Act to the utilities’ obligation to implement cost-effective 

“measures.”  See, e.g., 220 ILCS 5/12-103(b),(c),(d).  In order to meet their statutory obligations, 

the Commission’s order should not be misconstrued to prohibit utilities from adhering to 

application of the TRC test at the “measure” or program level.  The Ameren Illinois Utilities 

believe such application of the TRC test may be necessary to ensure meeting their overall 

statutory goals.   

B. Proposed Language 

Calculation of the total resource cost test at the portfolio level provides utilities with 

greater flexibility to ensure that measures with less short-term energy savings value, but greater 

value over several years, will be included in any overall portfolio of measures and programs.  

This contention is reasonable and it is hereby approvedallowed.  However, utilities are not 

precluded from applying the TRC test at the “measure” or program level, if they so choose.   

C. Single-Charge Cost Recovery from All Customers.  

The Ameren Illinois Utilities took no position on this issue in briefing, but request that 

the Commission clarify whether the Illinois Industrial Energy Consumers’ proposal was, in fact, 

adopted, at Page 28 of the Proposed Order.  We understand that the IIEC proposal was adopted 

in 07-0540, but is a contested issue.  We request that the Commission’s determination on this 
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issue be consistent with its determination in 07-0540, to ensure consistent law and policy 

application statewide.   

D. Proposed Language 

The following sentence should be added to the end of the first full paragraph on Page 28, 

in Section III.B.7 of the Proposed Order:  

The Commission therefore [adopts/declines to follow] IIEC’s proposal.  

E. Deemed Net-to-Gross Ratios 

The Ameren Illinois Utilities do not agree with, but do not take formal exception here to 

the Proposed Order’s findings in Section IV.A.2 of the Proposed Order, regarding deemed net-

to-gross ratios.  Deemed net-to-gross ratios are reasonable and should be used, for all of the 

reasons stated in the Ameren Illinois Utilities’ Post-Trial Brief.  (Ameren Br., pp. 89-105.)  

Should the Commission approve the use of deemed net-to-gross ratios in 07-0540, in 

consideration of any exception taken, the Ameren Illinois Utilities request a consistent ruling in 

this Docket.   

F. Statewide Collaborative 

Additionally, the Ameren Illinois Utilities recommend the Commission reconsider the 

Proposed Order’s ruling regarding Commission workshops and rulemakings.  The Ameren 

Illinois Utilities believe that the record does not support a need for both a stakeholder 

collaborative process (which the Ameren Illinois Utilities proposed, and to which no party 

objected)  and Staff-run Commission workshops.  It is unclear what additional purpose such 

workshops would serve at this time.  Such workshops may actually duplicate the efforts of the 

collaborative process and ultimately prove to be unnecessary.  The Ameren Illinois Utilities 
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suggest that the stakeholder collaborative be allowed some time in order to work, and to 

determine whether there is any need for workshop proceedings.   Staff has indicated its intent to 

monitor the stakeholder collaborative process, and could report to the Commission whether 

further steps should be taken.   

G. Proposed Language 

Section V.a. of the Proposed Order, under “Analysis and Conclusions,” could be 

modified as follows:   

It appears to be may be useful to the Commission Staff, the utilities, and the general 

public, to develop standards regarding the accounting of the funds collected, the appropriate 

measure savings values, net to gross ratios, financial compliance, program information tracking 

and reporting, and related issues.  However, the Ameren Illinois Utilities have expressed a long-

term commitment to a stakeholder collaborative process that is already underway, which is 

intended to be used to develop cost effective, long-term, sustainable energy efficiency and 

demand response initiatives.  The Commission has indicated its approval of this approach, and 

believes that implementing workshops at this time may be duplicative and/or conflict with the 

stakeholder collaborative process.  Because Staff has indicated its intent to monitor this process,  

Staff is directed to report to the Commission if conduct workshops become necessary regarding 

on these issues and any related issues.  The outcome of these workshops shall be in the form of a 

Staff report, setting forth Staff’s recommendations regarding what rules need to be developed.   
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 WHEREFORE, the Ameren Illinois Utilities respectfully request the Commission adopt 

the aforementioned recommended modifications to the Proposed Order, consistent with the 

Proposed Language.   

Dated: February 1, 2008 
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