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BRIEF ON EXCEPTIONS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.830 of the Rules of Practice (83 Ill. Adm. Code 200.800) of the 

Illinois Commerce Commission’s (“Commission”), respectfully submits its Brief on 

Exceptions to the Proposed Order (“Proposed Order” or “PO”) issued by the 

Administrative Law Judges (“ALJs”) on January 28, 2008 in the above-captioned matter. 

 

I. INTRODUCTION 

AmerenCIPS, AmerenCILCO, and AmerenIP (collectively the “Companies” or the 

“Ameren Companies” or “Ameren”) and the Illinois Department of Economic Opportunity 

(“DCEO”)  filed an Energy Efficiency and Demand Response Plan (“EE-DR”) in 

accordance with Section 12-103 of the Public Utilities Act (the “Act”).  (220 ILCS 5-12-
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103)   Although Staff supports most of the PO, there are items to which Staff takes 

exception as set forth below. 

 

 

II.  EXCEPTIONS 

A. The Commission should approve a single charge cost recovery from 
all customers. 

 The PO’s conclusion concerning the appropriate recovery mechanism for energy 

efficiency and demand response costs under the proposed rider is contrary to the 

record, inconsistent with the statutory provisions giving rise to those costs, and should 

be reversed. 

 The PO accepts the IIEC’s proposal that there be separate recovery mechanisms 

for customer classes because the costs will be expended on an unequal basis. This is in 

contrast to the proposal by Staff and originally proposed by Ameren that a uniform per-

kWh charge be applied to all customers. 

 The PO supports its conclusion by stating that “While we acknowledge that all 

consumers will benefit equally from imposition of the statute, as it attempts to confer 

cleaner air, less peak demand, and less of a need for new generation and other costs in 

an equal manner, the IIEC’s approach is more in conformance with traditional rate-

making principles that are enunciated in the Public Utilities Act.”  (PO, pp. 37-38)  The 

PO specifically cites to the following language in Section 9-241 of the Act: 

No public utility shall, as to rates or other charges, services, facilities or in 
other respect, make or grant any preference or advantage to any 
corporation or person or subject any prejudice or disadvantage.  No public 
utility shall establish or maintain any unreasonable differences as to rates 

2 
 



or other charges, services, facilities, or in any other respect, either as 
between localities or as between classes of service.    

(PO, p. 38; 220 ILCS 5/9-241) 

 The problem with the PO’s conclusion is self-evident. The PO acknowledges that 

all consumers will benefit equally from the proposed program, but nevertheless 

concludes that consumers should pay unequally for that equal benefit. The group of 

customers that will pay less, which presumably include IIEC members, will receive the 

same benefits as smaller residential customers who will be required to pay more on a 

per-kWh basis. 

 Since, as the PO acknowledges, the benefits are indeed equal, it is not clear how 

“any preference or advantage” will result if costs are recovered from all customers on an 

equal per-kWh basis. Nor, does it appear possible that the proposed equal per-kWh 

charge would produce “any unreasonable differences” -- especially when the PO states 

that the benefits would be equal. 

 Staff’s proposal to recover costs for energy efficiency and demand-response 

measures pursuant to a single per-kilowatt-hour (“kWh”) charge is also consistent with 

and supported by the Act in several key respects.  Subsection (d) of Section 12-103 

establishes spending screens for the implementation limitations applicable to electric 

utilities based on amounts paid by all retail customer.  220 ILCS 5/12-103(d).  A single 

per-kWh charge for all retail customers is consistent with the use of amounts paid by all 

retail customers to establish the spending limits that trigger the obligation to reduce the 

implementation of measures.  The PO’s adoption of IIEC’s proposal undermines the 

clear legislative intent to limit the bill impacts for all customers by creating a gross 

mismatch between the spending limits (which are based on a specified percentage of 
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charges for all retail customers) and class-based cost recovery of energy-efficiency and 

demand response measures (that will impose costs above the spending limits 

prescribed in the Act on certain classes).   

 Similarly, the establishment of a requirement to implement energy efficiency and 

demand-response measures was premised on the legislative finding that such 

“measures will reduce direct and indirect costs to consumers by decreasing 

environmental impacts and by avoiding or delaying the need for new generation, 

transmission, and distribution infrastructure.”  (220 ILCS 5/12-103(a))  Since new 

Section 12-103 is premised on environmental and other benefits equally applicable to all 

customers, it is appropriate to recover the costs of such programs based on a single 

uniform charge to all customers. 

 Finally, at least one other public utility commission has considered issues similar 

to those presented here, and concluded that a cross subsidy (as asserted by IIEC) does 

not occur simply because the one customer group may acquire more conservation 

measures than another customer group because there is a benefit to all from 

implementing such measures: 

We also do not agree with the apparent argument that a cross subsidy 
occurs simply because the conservation tariff rider applies to all 
customers, but all customers may not equally share in the conservation 
acquired through the rider. The tariff rider creates a public benefit by 
providing a pool of funds to acquire the most conservation at the least 
cost, wherever that may occur.  

(In re Avista Corporation, 2007 Wash. UTC LEXIS 55, 18 (Feb. 1, 2007)) 

 In sum, the only reasonable charge to support the PO’s acknowledgement of 

“equal benefits” would be an equal per-kWh rate charged to all customers. The 
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Commission should reverse the PO’s conclusion on this issue and accept the equal per-

kWh charge proposed by Staff. 

 Based on the forgoing argument, page 28 of the PO should be revised 

accordingly: 

 
Recommended Language: 
(PO at 27-28) 
 
 7. Single Charge Cost Recovery from all Customers 
 

*** 
 
Analysis and Conclusions  
 While we acknowledge that all consumers will benefit equally from the statute, as 
it attempts to confer cleaner air, less peak demand, and less of a need for new 
generation and other costs in an equal manner.  Furthermore, we note that the 
proposed equal per-kWh charged proposed by Staff and originally proposed by Ameren 
is consistent with this assumption of equal benefits.  Therefore we adopt the equal per-
kWh charge for this rider.  This,  , Ameren’s testimony that it will not incur many 
unnecessary costs or labor when reconfiguring the charges in the manner that the IIEC 
seeks is compelling.  The IIEC’s approach is also more in conformance with traditional 
rate-making principles that are enunciated in the Public Utilities Act.  Specifically, 
Section 9-241 provides, in pertinent part that: 

No public utility shall, as to rates or other charges, services, 
facilities or in other respect, make or grant any preference or 
advantage to any corporation or person or subject any prejudice or 
disadvantage.  No public utility shall establish or maintain any 
unreasonable differences as to rates or other charges, services, 
facilities, or in any other respect, either as between localities or as 
between classes of service.    

(220 ILCS 5/9-241).   

 
Section 9-241 of the Public Utilities Act.   We further note that the recovery mechanism 
proposed by IIEC’s and now supported by Ameren is unreasonable because it would 
recover costs on an unequal basis even though we found the benefits to be equal.  
Moreover, as pointed out by Staff, the Legislature similarly found that energy-efficiency 
and demand response measures provide benefits to all customers.  Finally, the 
proposal by the IIEC would result in charges that are not consistent with the Act’s use of 
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a spending cap to limit bill impacts based on amounts paid by all retail customers. 
approach only re-distributes the funds collected pursuant to the charge imposed by 
statute; it does not reduce the amount of funds a utility will be able to use.   

Constellation New Energy’s proposal appears to be that, essentially, that a utility 
should be required to determine what customers of alternative electric suppliers are 
participating in demand response or energy efficiency programs offered by an 
alternative electric supplier, and then exclude these persons or entities from the charge 
imposed for energy efficiency and demand response, or, offer those persons or entities 
a discount.  However, there is no evidence indicating what such a process would entail, 
or, if it is even feasible.  We therefore decline to follow this recommendation.   
 
 

B. The Commission’s final Order should be clear that Section 12-103(f) 
only allows Ameren to recover its incremental costs. 

 
 The PO does not include a discussion that the costs to be recovered through 

Rider EDR are limited to the incremental costs incurred by Ameren.  While there was no 

dispute between Staff and Ameren on this issue, it is Staff’s position that the 

Commission’s final order should be clear that only incremental costs are allowed 

recovery through Rider EDR and only those incremental costs incurred after the 

effective date of Section 12-103 of the Act (i.e. after August 28, 2007). 

As discussed in Staff’s post hearing brief, Ameren is proposing to recover all 

incremental costs incurred by the Company in association with the EE-DR measures 

incurred after the effective date of Section 12-103 of the Act. (ICC Staff Exhibit 2.0 at 3-

4)  While Staff had an initial concern with Ameren’s Rider EDR tariff language in that the 

tariff was not clear that the August 28, 2007 limitation of costs date applied not only to 

just legal and consultative costs but also all other incremental costs as well (Id. at 4), 

Ameren witness Mr. Jones in rebuttal testimony testified that the intent of the language 

was to subject all incremental costs to the date limitation, not just legal and consultants’ 

costs.  Mr. Jones proposed revised tariff language. (Ameren Ex. 8.0 at 2-3)  At the 
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evidentiary hearing held on January 4, 2008, counsel for Ameren indicated that Ameren 

intended to revise Rider EDR to include the language set forth in Mr. Jones’ rebuttal 

testimony. (Docket No. 07-0539, Tr. at 95-96)  Given the rebuttal testimony of Mr. Jones 

and counsel’s statement on the record regarding language set forth in Mr. Jones’ 

rebuttal testimony, Staff’s concern on this issue was adequately addressed.  Staff 

recommends that the PO be revised to include a discussion of incremental costs and 

that the order be revised to direct Ameren to revised Rider EDR’s definition of 

incremental costs consistent with Mr. Jones’ rebuttal testimony. (Staff Brief at 38-39) 

Staff would note that while it is Staff’s position that a single same charge under 

Rider EDR should apply to all customers, the PO rejected that position but the PO failed 

to reflect that decision in this section of the PO.  Accordingly, if the Commission decides 

to go with a single charge the PO will need further modification along the lines set forth 

below in the last sentence of the first paragraph. 

 

Recommended Language: 
(PO at 35-36) 
 

 
 g.  Approval of Ameren’s Rider EDR 

 
Ameren seeks Commission approval of its tariff that impose a charge for energy 

efficiency and demand response.  Section 12-103 provides that Illinois electric utilities 
affiliated by virtue of a common parent company are considered a single electric utility, 
and the Rider EDR recovery mechanism is designed accordingly.  (Ameren Ex. 5.0 at 
3).  Through Rider EDR, Ameren will determine the annual tariff factor based upon total 
projected delivered kWhs for Ameren, using the approved program costs for the 
program year (which runs from June 1 through May 31).  The EDR Charge is the 
component of the tariff whereby the incremental costs, fees and charges related to 
approved program costs result in the annual factor to be applied.  The Commission can 
then adjust the annual factor for amounts to be refunded to or collected from retail 
customers.  Only those incremental costs incurred by Ameren or DCEO in association 
with EE-DR measures after the effective date of Section 12-103 of the Act (i.e. August 
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28, 2007) are eligible for recovery through Rider EDR as discussed in Mr. Jones’ 
rebuttal testimony.  It was Ameren’s position that Retail customers of all three Ameren 
Illinois Utilities would will experience the same EDR Charge which the Commission 
rejects.  (Id.).   

The statute provides specific requirements for processing DCEO’s approved 
energy efficiency measures.  (Ameren Ex. 5.0 at 3).  In accordance with these 
requirements, Ameren will apportion dollars to cover the costs of implementing DCEO’s 
share of the portfolio of energy efficiency measures, once DCEO has executed grants 
or contracts for energy efficiency measures and provided Ameren with supporting 
documentation.  Charges collected by Ameren for DCEO-implemented measures by 
shall be submitted to DCEO pursuant to Section 605-323 of the Civil Administrative 
Code of Illinois, as provided for in the Statute.  Ameren is not required to advance any 
monies to DCEO, but will rather forward such funds upon collection.  (Id. at 3-4).  
Changes to the costs of energy efficiency measures as a result of plan modifications will 
be reflected in the amounts charged and apportioned to DCEO.  Ameren may file a 
revised EDR Charge to reflect Commission-approved changes.  Within the Program 
Year, (from June 1 through May 31) Rider EDR also allows Ameren to file adjustments 
to an EDR Charge as appropriate; that is, in the event that a revised EDR Charge would 
result in a better match between Rider EDR revenues and Program Costs, or where the 
Commission has changed the EDR Charge in the context of an Ordered Reconciliation 
Adjustment.  (Id.).   

Rider EDR provides for an annual reconciliation in accordance with the 
requirements of the Statute, which requires the Commission to initiate an annual 
reconciliation and to determine the required adjustment to the annual tariff factor.  (Id.)  
The Ordered Reconciliation Adjustment will be reflected in the EDR Charge for the 
succeeding Program Year.  (Ameren Ex. 5.0 at 4).  Ameren will provide for the 
reconciliation via a tracking account, to be established by Ameren to properly account 
for expenditures related to Commission-approved program measures, including those 
approved for DCEO.  (Id.).[footnote 6 (Staff does not take exception to footnote 6.  It is 
only being omitted for presentation purposes of Staff’s exceptions.)] 

Ameren will also prepare and file an audit report and an annual report 
summarizing the operation of the automatic adjustment mechanism for EDR measures 
for the previous program year.  The report will be submitted to the Commission in an 
informational filing, with copies of such report provided to the Manager of the Staff’s 
Accounting Department and the Director of the Staff’s Financial Analysis Division by 
August 31, beginning in 2009, and it will be verified by an Ameren officer.  (Ameren Ex. 
5.0 at 6).  Ameren requests that the Commission approve its request for its new tariff, 
Rider EDR, to become effective within 30 days after the conclusion of this proceeding.  
The compliance tariff will include a footnote stating that “retail charges computed in 
accordance with this Rider become operational and are applicable for service provided 
on and after June 1, 2008.”  (Id.). 
Analysis and Conclusions 

Ameren’s proposed Rider EDR with the tariff language revisions set forth in Mr. 
Jones’s rebuttal testimony request and further revised by our decision concerning a 
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single customer charge is reasonable.; its Ameren is directed to file a revised Rider 
EDR tariff is hereby approved consistent with this conclusion. 

*** 
 

 

III. CONCLUSION 

 WHEREFORE, for all the reasons set forth herein, the Staff of the Illinois 

Commerce Commission respectfully requests that its recommendations be approved in 

this proceeding. 
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