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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: Claudia E. Sainsot and D. Ethan Kimbrel, 
 Administrative Law Judges 
 
DATE: January 15, 2008 
 
SUBJECT: Central Illinois Light Company, d/b/a Ameren CILCO, Central 

Illinois Public Service Company, d/b/a Ameren CIPS, and 
Illinois Power Company, d/b/a Ameren IP, 

 
 Approval of Energy Efficiency and Demand Response Plan. 
 
RECOMMENDATION: Deny the Relief Sought in the Petition. 
 
 
The Pertinent Facts:  

 
The chronology of events is well set forth in Ameren’s Petition for Interlocutory 

Review.  Only a few additional facts should be added.     
 
At trial, the only reason espoused by Ameren for its failure to produce this 

evidence was “inadvertence.”  (Tr. 82).  Although the ultimate responsibility for 
discovery production is born by counsel, a witness for Ameren made this statement.  
(Id.).  (See also, e.g., S. Ct. Rule 213(b)).   No other reason for failure to produce this 
document was espoused by Ameren at trial, in its Motion for Reconsideration or in its 
Petition for Interlocutory Review.  And, although Ameren contends that it was prejudiced 
by the decision not to admit the document in question into evidence, such prejudice is 
not obvious and no facts were set forth establishing that Ameren would be prejudiced, if 
this document were not entered into evidence.  (See, Petition at 4-5, in which Ameren 
states, briefly, what this testimony states, but does not state why this testimony is 
important to Ameren’s case-in-chief).   
 

Ameren also states in its Petition for Interlocutory Review that the January 10, 
2008, ALJ ruling, which granted, in part, Ameren’s Motion for Reconsideration (but 
denied reconsideration as to Mr. Voytas’ Rebuttal Testimony) concluded that, without 
the report that was withheld during discovery, certain portions in his testimony have no 
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foundation and were “not persuasive.”  (Petition at p. 8).  This statement is incorrect.  
The ALJ Ruling found Mr. Voytas’ Rebuttal testimony to have little weight, for failure to 
abide by the rules of evidence.  Thus, this ALJ Ruling concluded, in essence, that 
because the facts underlying Mr. Voytas’ conclusion cited above were not mentioned, 
irrespective of any discovery dispute, his testimony should be afforded little or no 
weight.  The conclusion in the ALJ ruling concerned the rules of evidence; it did not 
concern the document that Ameren failed to tender during discovery to counsel for 
ELPC.    
 
The Applicable Legal Standards   

 
To determine the appropriate sanction for a discovery violation, the following 

must be considered: a.) the surprise to the adverse party; b.) the prejudicial effect of the 
witness’ testimony; c.) the nature of the witness’ testimony; d.) the diligence of the 
adverse party; e.) whether the objection to the testimony was timely; and f.) the good 
faith of the party calling the witness.  (Shaheen v. Advantage Moving and Storage, 369 
Ill. App. 3d 535, 543, 860 N.E.2d 375 (1st Dist 2006).  Generally, the standard for review 
of such an evidentiary decision is abuse of discretion.  (Adams. v. Sarah Bush Lincoln 
Health Center, 369 Ill. App. 3d 988, 998, 874 N.E.2d 100 (4th Dist. 2007).    

 
Unlike the situation in a circuit court or federal case, there is no requisite in 

Commission rules that counsel for the entity propounding a discovery response tender a 
sworn answer to a discovery response, or, swear that the information provided is all the 
information requested.  (See, e.g., S. Ct. Rule 213(d)). And, unlike the situation 
involving a circuit court or federal case, unless an answer to an unsworn “data request” 
satisfies some other rule of evidence, it is not admissible evidence.  (See, e.g., S. Ct. 
Rule 213(h)).   Thus, currently, there are very few penalties for failure to adhere to the 
Commission’s rules regarding making a complete disclosure when answering a 
discovery request.  

 
To alleviate this problem, in many Commission cases in the past, Commission 

Staff has made discovery requests requiring verified responses, or, requiring 
compliance with Supreme Court Rules 213 and 214.  However, such verification as to 
the truth of, and completeness of, discovery responses was not done here.   

 
Analysis and Discussion 

 
Clearly, the transcripts demonstrate that counsel for the ELPC was surprised by 

Mr. Voytas’ representation that he relied on a study that was never turned over to 
counsel for ELPC.  (See, e.g., Tr. at 82). And, given the incredibly short time-frame that 
the General Assembly has assigned to this docket, there can be no question that the 
adverse party (the ELPC) was diligent as to whether the objection to the testimony was 
timely.  Moreover, there is no evidence that the nature of the testimony stricken is 
crucial to Ameren’s case-in-chief.  (See, Petition at 4-5).  Further, mere “inadvertence” 
does not establish good faith.  The only question before this Commission is the 
prejudicial effect of excluding Mr. Voytas’ rebuttal testimony.   
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However, the harm to the party, from which, discovery is withheld, is not 
necessarily just that counsel cannot properly cross-examine the withholding party’s 
witness.  Rather, it also can be that the non-withholding party may have been denied 
evidence that aids its case-in-chief.  Given the short period of time the General 
Assembly allocated, by statute, to this docket, the Administrative Law Judge denied a 
request made by the ELPC to re-open discovery.  Therefore, what harm to the ELPC, 
or, to the general public, was caused by Ameren’s failure to produce evidence in 
discovery may never be known.   

 
What is known is that potential evidence was withheld in a Commission docket 

during discovery. The only reason espoused for this failure to disclose this potential 
evidence was “inadvertence.”  Discovery violations like this one not only violate the 
Commission’s rules; they threaten the very essence of the Constitutional requirements 
that all litigants receive notice and an opportunity to be heard.  A party cannot receive 
its “day in court” when it has not received a forthright answer to a reasonable discovery 
request made before trial.  Moreover, Ameren cites no law that requires a trier of fact to 
permit such “inadvertence” to allow entry of evidence into the record under the 
circumstances here.  In fact, Ameren cites no law at all.    

 
It should also be pointed out that this proceeding is extremely expedited.  The 

withholding of information during discovery is even more harmful here than it would be 
under normal circumstances because counsel has much less time to procure evidence 
and analyze that which was produced during discovery.  Under these circumstances, 
granting the request Ameren makes in it Petition for Interlocutory Review could send the 
wrong message to utilities and parties that practice at the Commission-that accurate 
discovery responses are “optional.”  This is especially true given the lack of procedural 
safeguards (verification of discovery responses) in the Commission’s rules.   

 
Clarification as to What is in the Record  
 
 Ameren also seeks clarification as to what was admitted into evidence.  
Specifically, Ameren seeks clarification as to whether the attachments to Mr. Voytas’ 
testimony, Exhibits 2.0, 2.1, 2.3, 2.3, 7.1, 7.2, 7.3 and 7.4 were admitted into evidence.  
Ameren cites the transcripts of the proceeding at page 61 as the basis for its confusion.  
However, at that point in the proceeding, counsel produced no physical copy of the 
evidence she sought to be admitted, and, she indicated that she would produce copies 
of the evidence during a break.  (Tr. 61). It is unclear why counsel for Ameren would 
seek clarification as to what was tendered by counsel and admitted into evidence.   
 
 In any case, the only document presented by Ameren that was not admitted into 
evidence was Mr. Voytas’ rebuttal testimony, Ameren Ex. 7.0.  There is no issue with 
regard to any other document; all other documents were admitted into evidence.      
 

3 
 



07-0539 

4 
 

 
Conclusion   

 
Because Ameren provides this Commission with no legal reason to reverse the January 
10, 2007, ruling, and because full and fair disclosure in discovery is critical to the 
litigation process, I recommend that the Commission deny the request made in 
Ameren’s Petition for Interlocutory Review. 
 
 
CES/DEK:jt 
 
 


