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BRIEF OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Rules of Practice (83 Ill. Adm. 

Code 200.800) of the Illinois Commerce Commission (“Commission”), hereby submits 

its post-hearing Brief in the above-captioned matter to the Commission. 

I. INTRODUCTION 

 This case concerns the filing by Central Illinois Light Company d/b/a 

AmerenCILCO, Central Illinois Public Service Company d/b/a AmerenCIPS and Illinois 

Power Company d/b/a AmerenIP (together “Ameren” or “Ameren Illinois Utilities” or the 

“Company” or “Companies”) of a plan (as well as supporting testimony and other 

exhibits) to implement energy efficiency (“EE”) and demand response (“DR”) (together 

“EE-DR”) programs and measures, pursuant to new Section 12-103 of the Public 

 



Utilities Act (“the Act”), 220 ILCS 5/1-101 et seq.  220 ILCS 5/12-103.1  The Ameren’s 

plan, testimony and other filed exhibits include information pertaining to EE measures 

and programs that are also included in the plan filed by the Illinois Department of 

Commerce and Economic Opportunity (“DCEO” or “the Department”) and assigned 

Docket No. 07-0541. 

 The following witnesses submitted testimony on behalf of the Staff of the Illinois 

Commerce Commission (“Staff”):  Richard A. Zuraski (ICC Staff Exhibit (“Ex.”) 1.0)2; 

Theresa Ebrey (ICC Staff Ex. 2.0); and Peter Lazare (ICC Staff Ex. 3.0). 

II.  OVERVIEW OF SECTION 12-103 OF THE ACT 

A. Requirements for Energy Efficiency and Demand-Response 
Established 

 Subsection (a) of new Section 12-103 of the Public Utilities Act (“PUC” or “Act”), 

220 ILCS 5/1-101 et seq., establishes a state policy requiring electric utilities “to use 

cost-effective energy efficiency and demand-response measures to reduce delivery 

load.”  220 ILCS 5/12-103(a).  Subsection (a) of Section 12-103 also contains a 

legislative finding that such “measures will reduce direct and indirect costs to 

consumers by decreasing environmental impacts and by avoiding or delaying the need 

for new generation, transmission, and distribution infrastructure.”  Id. 

 This new legislation also addresses cost recovery, containing a legislative finding 

that “[i]t serves the public interest to allow electric utilities to recover costs for 

                                            
1 For the benefit of the Administrative Law Judge (“ALJ”) and the Commission, a copy of new 
Section 12-103 is attached to this Brief as Appendix A. 
2 When citing testimony in this Brief, Staff has provided citations to the page number(s) and line 
number(s) in the form of “page:line(s)” or “page:line – page:line”. 
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reasonably and prudently incurred expenses for energy efficiency and demand-

response measures.”  Id.  While the appropriateness of cost recovery for energy 

efficiency and demand-response measures is clearly established by this new legislation, 

the traditional limitation on cost recovery to “costs for reasonably and prudently incurred 

expenses” is retained.  Id. (emphasis added). 

 Subsection (a) further specifies that “cost-effective” measures are measures that 

meet the total resource cost (“TRC”) test as defined in the Illinois Power Agency Act 

(the “IPA Act” or “IPAA”), 20 ILCS 3855/1-1 et seq.  220 ILCS 5/12-103(a); see 20 ILCS 

3855/1-10.  The low-income measures required by subsection (f)(4) of Section 12-103 

are exempt from the requirement to meet the TRC test.  220 ILCS 5/12-103(a).  The 

TRC test is: 

a standard that is met if, for an investment in energy efficiency or demand-
response measures, the benefit-cost ratio is greater than one. The benefit-
cost ratio is the ratio of the net present value of the total benefits of the 
program to the net present value of the total costs as calculated over the 
lifetime of the measures. A total resource cost test compares the sum of 
avoided electric utility costs, representing the benefits that accrue to the 
system and the participant in the delivery of those efficiency measures, to 
the sum of all incremental costs of end-use measures that are 
implemented due to the program (including both utility and participant 
contributions), plus costs to administer, deliver, and evaluate each 
demand-side program, to quantify the net savings obtained by substituting 
the demand-side program for supply resources. In calculating avoided 
costs of power and energy that an electric utility would otherwise have had 
to acquire, reasonable estimates shall be included of financial costs likely 
to be imposed by future regulations and legislation on emissions of 
greenhouse gases. 

20 ILCS 3855/1-10. 

 Subsection (a) also specifies that references in Section 12-103 to “the amount 

per kilowatt-hour means the total amount paid for electric service expressed on a per 

kilowatt-hour basis” and that the “total amount paid for electric service includes without 
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limitation estimated amounts paid for supply, transmission, distribution, surcharges, and 

add-on-taxes.”  Under this broad notion of amounts paid for electric service, references 

to amount per kilowatt-hour include all amounts paid, or estimated to be paid, by retail 

customers for electric service, regardless of whether those amounts are paid solely to 

the utility (bundled sales) or the utility and an alternative retail electric supplier 

(unbundles sales). 

B. Specific Energy Efficiency Standards Established 

 Subsection (b) of Section 12-103 sets forth specific energy efficiency standards , 

requiring electric utilities subject to Section 12-1033 to “implement cost-effective energy 

efficiency measures to meet specified “incremental annual energy savings goals.”  220 

ILCS 5/12-103(b).  Energy efficiency measures are those “measures that reduce the 

amount of electricity required to achieve a given end use.”  20 ILCS 3855/1-10; 220 

ILCS 5/12-103(a).  A common example of an energy efficiency measure would be a 

compact fluorescent light bulb that provides the same level of lighting output as an 

incandescent bulb using much less electricity.   

 The energy savings goals that must be achieved under the Act increase 

annually, starting at “0.2% of energy delivered in the year commencing June 1, 2008” 

and, after increasing an additional 0.2% each year except 2013 and 2014 (where the 

increase is an additional 0.4%) and reaching “2% of energy delivered in the year 

commencing June 1, 2015 and each year thereafter.”  220 ILCS 5/12-103(b).  Thus, for 

                                            
3 Subsection (h) of Section 12-103 provides that “[t]his Section does not apply to an electric 
utility that on December 31, 2005 provided electric service to fewer than 100,000 customers in 
Illinois.” 
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the year commencing June 1, 2008, the energy efficiency measures to be implemented 

pursuant to the Act must reduce the amount of electricity that would otherwise be 

delivered that year by 0.2%.  For the following year commencing June 1, 2009, the 

energy efficiency measures to be implemented pursuant to the Act must reduce the 

amount of electricity that would otherwise be delivered that year by 0.4%.  Thus, since 

each year’s goal is stated as a percentage of the energy delivered in that year, the 

“incremental annual” energy savings requirements are new savings that must be 

achieved each year.  Of course, each year’s goal would also apply to other projected 

changes in the level of energy delivery – such as forecasted load growth due to 

increases in customers or usage. 

C. Specific Demand-Response Standard Established 

 Subsection (c) of Section 12-103 requires electric utilities subject to Section 12-

103 to “implement cost-effective demand-response measures to reduce peak demand 

by 0.1% over the prior year for eligible retail customers, as defined in Section 16-111.5 

of this Act.”  220 ILCS 5/12-103(c).  Section 16.111.5 defines “eligible retail customers” 

as “those retail customers that purchase power and energy from the electric utility under 

fixed-price bundled service tariffs, other than those retail customers whose service is 

declared or deemed competitive under Section 16-113 and those other customer 

groups specified in [Section 16-111.5], including self-generating customers, customers 

electing hourly pricing, or those customers who are otherwise ineligible for fixed-price 

bundled tariff service.”  220 ILCS 5/16-111.5.  Since “eligible retail customers” are those 

customers taking service under “bundled service tariffs,” the particular level of demand-

response savings to be achieved in any particular year will be subject to, among other 
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things, any switching by customers from bundled to unbundled service in the prior year.  

Similar to the energy efficiency standards, the demand response standard is 

incremental in that the requirement to reduce peak demand by 0.1% over the prior year 

is in addition to the demand response savings reflected in the prior year’s demand.  The 

demand-response “requirement commences June 1, 2008 and continues for 10 years.”  

220 ILCS 5/12-103(c). 

D. Limitation on Implementation of Measures 

 Subsection (d) of Section 12-103 sets forth the requirement that “an electric utility 

shall reduce the amount of energy efficiency and demand-response measures 

implemented in any single year by an amount necessary to limit the estimated average 

increase in the amounts paid by retail customers in connection with electric service due 

to the cost of those measures to” a specified percentage of the “amount paid per 

kilowatt-hour by those customers” in one or more specified years.  220 ILCS 5/12-

103(d) (emphasis added).  While this requirement might sound like a cost cap or 

spending cap, an examination of the specific language in subsection (d) reveals that it is 

actually a requirement to reduce the implementation of measures to keep the “estimated 

average increase” within various specified amounts.  While the requirement contained in 

subsection (d) may achieve a result very similar to a spending cap, the requirement in 

subsection (d) is more appropriately (and more accurately) characterized as a 

requirement to reduce the implementation of measures so as to keep estimated cost 

increases within specified amounts.  Staff also notes that there is no corresponding 

obligation for DCEO to limit its implementation of energy efficiency measures.  Thus, all 
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implementation reductions to keep estimated average increases below the prescribed 

amounts are to be made to the utility’s measures.   

 The “estimated average increase in the amounts paid by retail customers in 

connection with electric service due to the cost of [energy efficiency and demand-

response] measures” that trigger the obligation to “reduce the amount of energy 

efficiency and demand-response measures implemented in any single year” are as 

follows: 

 (1) in 2008, no more than 0.5% of the amount paid per kilowatt-
hour by those customers during the year ending May 31, 2007; 

 (2) in 2009, the greater of an additional 0.5% of the amount paid 
per kilowatt-hour by those customers during the year ending May 31, 2008 
or 1% of the amount paid per kilowatt-hour by those customers during the 
year ending May 31, 2007; 

 (3) in 2010, the greater of an additional 0.5% of the amount paid 
per kilowatt-hour by those customers during the year ending May 31, 2009 
or 1.5% of the amount paid per kilowatt-hour by those customers during 
the year ending May 31, 2007; 

 (4) in 2011, the greater of an additional 0.5% of the amount paid 
per kilowatt-hour by those customers during the year ending May 31, 2010 
or 2% of the amount paid per kilowatt-hour by those customers during the 
year ending May 31, 2007; and 

 (5) thereafter, the amount of energy efficiency and demand-
response measures implemented for any single year shall be reduced by 
an amount necessary to limit the estimated average net increase due to 
the cost of these measures included in the amounts paid by eligible retail 
customers in connection with electric service to no more than the greater 
of 2.015% of the amount paid per kilowatt-hour by those customers during 
the year ending May 31, 2007 or the incremental amount per kilowatt-hour 
paid for these measures in 2011. 

220 ILCS 5/12-103(d).   

 As explained above, subsection (a) of Section 12-103 defines “amount per 

kilowatt-hour” very broadly so as to capture all amounts paid for bundled and unbundled 
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service.  See 220 ILCS 5/12-103(a).  Staff also observes that the implementation 

limitation is tied to the “estimated average increase in the amounts paid by retail 

customers [for energy efficiency and demand response measures],” rather than to 

specific increases for individual customer classes or groups.  See 220 ILCS 5/12-

103(d).  Finally, Staff notes that the implementation limitation of subsection (d) applies 

jointly (and generally4) to energy efficiency and demand-response measures, and that 

the triggers for the implementation limitation are based on the estimated average 

increase in the amounts paid by retail customers for both energy efficiency and 

demand-response measures.  Id. 

 Finally, the Commission is to report to the General Assembly by June 30, 2011, 

its findings on whether the “limitation [pursuant to subsection (d)] on the amount of 

energy efficiency and demand-response measures implemented ... unduly constrains 

the procurement of energy efficiency and demand-response measures.”  Id. 

E. Obligations and Responsibilities of Electric Utilities and DCEO 
Regarding Plans and Implementation; DCEO Filing Obligations; 
DCEO Compliance with Performance Goals; and Cost Recovery 

1. Responsibility for plans and implementation of measures 

 Subsection (e) of Section 12-103 sets forth a number of requirements with 

respect to energy efficiency and demand-response plans, starting with placing 

responsibility on electric utilities for “overseeing the design, development, and filing of 

energy efficiency and demand-response plans with the Commission.”  220 ILCS 5/12-

                                            
4 In other words, the Act does not require pro rata reductions and indicates no preference for 
reducing energy efficiency measures before demand-response measures, or vice versa.  Thus, 
the Act appears to give the utility discretion with respect to the decision to reduce energy 
efficiency versus demand-response measures.  

8 



103(e).  Electric utilities are responsible for implementing 100% of the demand-

response measures and 75% of the approved energy efficiency measures.  Id.  The 

remaining 25% of energy efficiency measures are to be implemented by DCEO.  Id.  “A 

minimum of 10% of the entire portfolio of cost-effective energy efficiency measures 

[must] be procured from units of local government, municipal corporations, school 

districts, and community college districts,” and DCEO is responsible for coordinating the 

implementation of those measures.  Id.   

2. DCEO’s filing obligations and relationship to filing penalties 

 With respect to Commission consideration of the energy efficiency measures to 

be implemented by DCEO, subsection (e) provides that “[t]he details of the measures 

implemented by [DCEO] shall be submitted by [DCEO] to the Commission in connection 

with the utility's filing regarding the energy efficiency and demand-response measures 

that the utility implements.”5  Id. (emphasis added)  While this language may be 

somewhat general, it is clear that DCEO is to submit information on its share of the 

energy efficiency measures in connection with the filing made by a utility regarding the 

energy efficiency and demand response measures the utility is to implement.  The need 

for DCEO to make its submission in connection with each electric utility’s filing is 

underscored by the provisions of subsection (e) providing that the portfolio of measures 

to be implemented “by both the utilities and [DCEO], shall, in combination, be designed 

to achieve the annual savings targets described in subsections (b) and (c) of ... Section 

[12-103], as modified by subsection (d) ....”  Id.  Indeed, each electric utility and DCEO 

                                            
5 The filing requirements for electric utilities are set forth in detail in subsection (f) of Section 12-
103, discussed below. 
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are obligated to “agree upon a reasonable portfolio of measures and determine the 

measurable corresponding percentage of the savings goals associated with measures 

implemented by the utility or [DCEO].”  Id. 

 If the utility and DCEO are unable to reach agreement “with respect to the 

allocation of responsibilities or related costs or target assignments,” then they are to “file 

their respective plans with the Commission and the Commission shall determine an 

appropriate division of measures and programs that meets the requirements of this 

Section.”  Id.  Further, an electric utility is relieved of penalties under subsection (f) for 

failure to timely file its plan “if that failure is the result of a lack of agreement with 

[DCEO] ....”  Id.   

3. Observations and recommendation regarding DCEO’s 
submission 

 In the instant case Ameren and DCEO made separate plan filings (Docket Nos. 

07-0539 and 07-0541, respectively), and neither DCEO nor Ameren moved for 

consolidation until evidentiary hearings.  Tr. (07-0541) at 58.  Moreover, DCEO’s filing 

addressed the energy efficiency measures it planned to implement in connection with 

Ameren as well as the energy efficiency measures it planned to implement in 

connection with Commonwealth Edison Company (“ComEd”).  Nothing in new Section 

12-103 indicates that the energy efficiency and demand response plans of separate 

unaffiliated utilities should or necessarily can be consolidated, and the linking of Ameren 

and ComEd in DCEO’s filing made it more difficult to consolidate or connect DCEO’s 

filing with the respective Ameren and ComEd (Docket No. 07-0540) dockets.  This 

procedural deviation from the Act was remedied by the Notice of Administrative Law 

Judge’s Ruling dated January 10, 2008, which ruling severed Docket 07-0541 into 
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Dockets 07-0539 (Ameren) and 07-0540 (ComEd) by (i) making DCEO a party to both 

Docket Nos. 07-0539 and 07-0540 and (ii) by moving various pleadings and testimony 

from Docket No. 07-0541 into Docket Nos. 07-0539 and 07-0540.  While the failure of 

DCEO to submit the details of the measures to be implemented by it “in connection with 

the utility's filing” was likely an inadvertent oversight resulting from the newness and 

complexity of Section 12-103 (and DCEO’s completely new obligations under Section 

12-103), Staff recommends that the Commission specifically direct DCEO to make a 

joint filing with the utilities in connection with future energy efficiency and demand 

response plan filings. 

4. DCEO compliance with performance obligations 

 Subsection (e) also specifies a remedy if DCEO “is unable to meet incremental 

annual performance goals for the portion of the portfolio implemented by [DCEO] ....”  

Id.  If DCEO fails to meet the savings requirements for its portion of the energy 

efficiency measures, “then the utility and the Department shall jointly submit a modified 

filing to the Commission explaining the performance shortfall and recommending an 

appropriate course going forward, including any program modifications that may be 

appropriate in light of the evaluations conducted under item (7) of subsection (f) of 

[Section 13-103].”  Id.  Subsection (e) also indicates that if DCEO fails to meet its 

incremental performance goals for its portion of the portfolio, the utility’s obligation to 

collect and turn over funds to DCEO “shall continue only if the Commission approves 

the modifications to the plan proposed by [DCEO].”  Unlike the provisions of subsection 

(i) setting forth penalties for a utility’s failure to meet the energy efficiency standards 

applicable to its portion of the energy efficiency portfolio, nothing in subsection (e) 
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addresses when assessment of DCEO’s compliance with incremental performance 

goals should be made.   

 Subsection (i) of Section 12-103 assesses penalties on a utility if it fails to meet 

the applicable efficiency standard “after 2 years” and “after 3 years” and transfers 

responsibility for implementing energy efficiency measures to the IPA if the utility fails to 

meet the applicable efficiency standard “after 3 years, or in any subsequent 3 year 

period,” but does not specify a penalty based on performance after 1 year.  220 ILCS 

5/12-103(i).  Staff submits that given the cold start for both utilities and DCEO in terms 

of implementing energy efficiency measures and the fact that DCEO’s energy efficiency 

measures are a portion of the total measures to be implemented, the remedies for 

DCEO’s failure to meet incremental performance goals under subsection (e) should be 

read to apply after year 2 -- as they do for a utility’s failure to meet its incremental 

performance goals. 

5. Cost recovery 

 Subsection (e) also addresses cost recovery, stating that “[a] utility providing 

approved energy efficiency and demand-response measures ... shall be permitted to 

recover costs of those measures through an automatic adjustment clause tariff filed with 

and approved by the Commission.”  220 ILCS 5/12-103(e).  The automatic adjustment 

clause tariff, commonly known as a rider, is to “be established outside the context of a 

general rate case” and is subject to an annual “review to reconcile any amounts 

collected with the actual costs and to determine the required adjustment to the annual 

tariff factor to match annual expenditures.”  Id.  The rider is to provide for recovery of the 

costs “for both the utility's and [DCEO’s] implementation of energy efficiency and 
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demand-response measures.”  Id.  Distribution of dollars to DCEO for its share of the 

energy efficiency measures may only occur after DCEO “has executed grants of 

contracts” for those measures “and provided supporting documentation for those grants 

and the contracts to the utility.”  Id.  “A utility [may] not be required to advance any 

moneys to [DCEO] but only to forward such funds as it has collected.”  Id.  DCEO is 

obligated to “report to the Commission on an annual basis regarding the costs actually 

incurred by [DCEO] in the implementation of the measures.”  Id.  Finally, “[a]ny changes 

to the costs of energy efficiency measures as a result of plan modifications shall be 

appropriately reflected in amounts recovered by the utility and turned over to [DCEO].” 

F. Utility Filing Requirements 

 Subsection (f) of Section 12-103 sets forth specific requirements with respect to a 

utility’s obligation to file an energy efficiency and demand-response plan with the 

Commission.  220 ILCS 5/12-103(f).  Each electric utility subject to Section 12-103 must 

file a “plan with the Commission to meet the energy efficiency and demand response 

standards for 2008 through 2010” on or before November 15, 2007.  Id.  An energy 

efficiency and demand-response plan must also be filed with the Commission every 

three years thereafter.  Id.  An electric utility that does not file such a plan faces a 

penalty of “$100,000 per day until the plan is filed.”  Id.  Each utility's plan must “set forth 

the utility's proposals to meet the utility's portion of the energy efficiency standards 

identified in subsection (b) and the demand-response standards identified in subsection 

(c) of [Section 12-103] as modified by subsections (d) and (e), taking into account the 

unique circumstances of the utility's service territory.”  Id. 
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 The Commission is required to “seek public comment on the utility's plan and ... 

issue an order approving or disapproving each plan within 3 months after its 

submission.”  Id. (emphasis added).  If the Commission disapproves a plan, it is 

required, within 30 days of its disapproval, to “describe in detail the reasons for the 

disapproval and describe a path by which the utility may file a revised draft of the plan to 

address the Commission's concerns satisfactorily.”  Id.  Thus, the Commission 

statutorily authority is limited to “approving or disapproving each plan” as filed.  Since 

there is no limitation in Section 12-103 on a utility’s ability to amend or modify its plan in 

response to proposed modifications by Staff or other parties, Staff submits that 

amendments or modifications adopted or accepted by the utility during the course of the 

proceeding become part of the plan which the Commission may approve or reject.  

Contested issues resulting in disapproval of the plan require (i) an explanation of the 

reasons for disapproval, (ii) a description of how the plan can be revised to address the 

Commission’s concerns, and (iii) further filings and action by the Commission.  Id.   

 If a plan is disapproved the utility must refile a plan with the Commission within 

60 days, and the utility is “subject to penalties at a rate of $100,000 per day until the 

plan is filed.”  220 ILCS 5/12-103(f).  Subsection (f) also provides that “[t]his process 

shall continue, and penalties shall accrue, until the utility has successfully filed a 

portfolio of energy efficiency and demand-response measures.”  Id.  While more precise 

language would have been helpful, the reference to “this process” appears to refer to 

the previously described process of filing a plan for review and obtaining an order 

approving or disapproving that plan within 3 months after its submission.  The language 

indicating that “penalties shall accrue, until the utility has successfully filed a portfolio of 
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energy efficiency and demand-response measures” makes clear that penalties may 

apply to subsequent re-filings required as a result of further disapprovals. 

 In this regard, the Act incorporates what could be characterized as a military style 

test or review (i.e., a disapproved plan is subject to continuing review until the 

Commission determines that proposed revisions address its concerns and do not give 

rise to new concerns).  This ensures that an adequate and appropriate plan will exist at 

the end of the review process.  Since the Act refers to the filing of a “revised draft of the 

plan” rather than a “compliance” filing, Staff anticipates that, in the event of a 

disapproval and re-filing, a utility may file a revised draft of the plan subject to some 

form of reservation of rights whereby the utility reserves the right to challenge the 

Commission’s ruling on appeal notwithstanding its filing of a “revised draft plan” that 

addresses the Commission’s concerns.  Similarly, given the Act’s requirement for 

further filings and reviews in the event of disapproval, Staff submits that it would be 

appropriate to designate any and each order disapproving a plan or a revised plan as 

an interim order.  Not only would the issuance of an interim order be consistent with the 

continuing review process set forth in the Act, but issuing an interim order would 

facilitate the filing of a revised draft plan in an existing review docket which may 

expedite final approval of the plan.6   

                                            
6 Depending on the issue giving rise to disapproval, it is possible that consideration of a revised 
draft plan could proceed on an expedited basis based on existing testimony (i.e., essentially 
proceeding as a compliance matter). 
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 Subsection (f) of Section 12-103 also requires each utility to meet the following 

requirements in connection with submission of its energy efficiency and demand-

response plan: 

 (1) Demonstrate that its proposed energy efficiency and demand-
response measures will achieve the requirements that are identified in 
subsections (b) and (c) of this Section, as modified by subsections (d) and 
(e). 

 (2) Present specific proposals to implement new building and 
appliance standards that have been placed into effect. 

 (3) Present estimates of the total amount paid for electric service 
expressed on a per kilowatt-hour basis associated with the proposed 
portfolio of measures designed to meet the requirements that are 
identified in subsections (b) and (c) of this Section, as modified by 
subsections (d) and (e). 

 (4) Coordinate with the Department and the Department of 
Healthcare and Family Services to present a portfolio of energy efficiency 
measures targeted to households at or below 150% of the poverty level at 
a level proportionate to those households' share of total annual utility 
revenues in Illinois. 

 (5) Demonstrate that its overall portfolio of energy efficiency and 
demand-response measures, not including programs covered by item (4) 
of this subsection (f), are cost-effective using the total resource cost test 
and represent a diverse cross-section of opportunities for customers of all 
rate classes to participate in the programs. 

 (6) Include a proposed cost-recovery tariff mechanism to fund the 
proposed energy efficiency and demand-response measures and to 
ensure the recovery of the prudently and reasonably incurred costs of 
Commission-approved programs. 

 (7) Provide for an annual independent evaluation of the 
performance of the cost-effectiveness of the utility's portfolio of measures 
and the Department's portfolio of measures, as well as a full review of the 
3-year results of the broader net program impacts and, to the extent 
practical, for adjustment of the measures on a going-forward basis as a 
result of the evaluations. The resources dedicated to evaluation shall not 
exceed 3% of portfolio resources in any given year. 
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220 ILCS 5/12-103(f).  Since these seven (7) requirements constitute the primary 

requirements that must be established for approval of an energy efficiency and demand-

response plan, these requirements are addressed in more detail in Section III below. 

 Subsection (g) of Section 12-103 mandates that “[n]o more than 3% of energy 

efficiency and demand-response program revenue may be allocated for demonstration 

of breakthrough equipment and devices.”  220 ILCS 5/12-103(g).  While not specifically 

identified as a requirement under subsection (f), an energy efficiency and demand-

response plan must comply with this requirement and this requirement is addressed 

further in Section III.E.3 below. 

G. Penalties and Remedies for Electric Utility Non-Compliance With 
Standards 

 Subsection (i) of Section 12-103 provides that “[i]f, after 2 years [and after 3 

years], an electric utility fails to meet the efficiency standard specified in subsection (b) 

of [Section 12-103], as modified by subsections (d) and (e), it shall make a contribution 

to the Low-Income Home Energy Assistance Program.” 7  220 ILCS 5/12-103(i).  

Assessment of the penalty is mandatory in the amount of $665,000 for a large electric 

utility (ComEd) and $335,000 for a medium electric utility (Ameren).  Id.  No penalty is 

prescribed based on compliance after 1 year.  In addition, “if, after 3 years, or in any 

subsequent 3-year period, the utility fails to meet the efficiency standard specified in 

                                            
7 As discussed in Section II.D, subsection (d) sets forth an implementation limitation on a utility’s 
energy efficiency and demand-response measures based on an estimated average increase 
limit for energy efficiency and demand-response charges.  220 ILCS 5/12-103(d).  Subsection 
(e) specifies that a utility is responsible for 75% of the energy efficiency measures and 100% of 
the demand response measures.  220 ILCS 5/12-103(e).  Subsection (k) states that “[n]o 
electric utility shall be deemed to have failed to meet the energy efficiency standards to the 
extent any such failure is due to a failure of [DCEO] or the [IPA].”  220 ILCS 5/12-103(k). 
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subsection (b) of [Section 12-103], as modified by subsections (d) and (e),” 

responsibility for implementing the energy efficiency measures is transferred to the IPA.  

Id.  The IPA is then required to implement a competitive procurement program to 

procure resources necessary to meet the applicable energy efficiency standards, “with 

costs for those resources to be recovered in the same manner as products purchased 

through the procurement plan as provided in Section 16-111.5.”  Id.  In other words, if 

the IPA assumes responsibility for implementing a utility’s energy efficiency measures, 

the IPA will procure required energy efficiency resources in the same manner that it 

procures power and energy under Section 16-111.5 of the Act. 

H. Remedies for DCEO’s Failure to Implement Energy Efficiency 
Measures 

 Subsection (j) of Section 12-103 provides a remedy in the event that DCEO fails 

to implement measures, providing that “[i]f, after 3 years, or any subsequent 3-year 

period, [DCEO] fails to implement [DCEO's] share of energy efficiency measures 

required by the standards in subsection (b), then the Illinois Power Agency may assume 

responsibility for and control of [DCEO’s] share of the required energy efficiency 

measures.”  220 ILCS 5/12-103(j).  The IPA is to utilize “a competitive procurement 

program” for necessary resources, “with the costs of these resources to be recovered in 

the same manner as provided for the [DCEO] in [Section 12-103].”  In other words, the 

IPA would receive funds collected through a utility’s automatic adjustment rider.  Staff 

notes that the IPA’s assumption of control of DCEO’s share of energy efficiency 

measures under subsection (j) is not mandatory, nor does subsection (j) specify who 

shall make the determination to assume control if the DCEO fails to implement its share 

of energy efficiency measures (e.g., the Commission or the IPA).   
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III. COMPLIANCE WITH FILING REQUIREMENTS OF SECTION 12-103(f) 

A. Is ComEd’s Plan Designed to Achieve the Energy Savings Goals of 
Subsections (b) and (c) of Section 12-103, as Modified by 
Subsections (d) and (e) 

1. Is ComEd’s Plan, when considered in conjunction with DCEO’s 
portfolio of measure, designed to achieve the energy savings 
goals within the implementation limitations set forth in 
Subsections (d) and (e) 

 The energy efficiency requirements for this initial three-year Plan are to 

“implement cost-effective energy efficiency measures to meet the following incremental 

annual energy savings goals: (1) 0.2% of energy delivered in the year commencing 

June 1, 2008; (2) 0.4% of energy delivered in the year commencing June 1, 2009; [and] 

(3) 0.6% of energy delivered in the year commencing June 1, 2010 . . . .” 220 ILCS 

5/12-103(b).  The references in Section 12-103(b) to “energy delivered” are not qualified 

in any way.  As a result, and consistent with Ameren’s Plan, this language refers to all 

energy delivered to the utility’s customers, including both bundled and unbundled sales 

of electricity.  Ameren reports that this translates into the following Megawatt-Hours 

(“MWH”) of required energy efficiency savings:  (1) 76,925, (2) 155,153, and (3) 

234,457 for each of the three 12-month planning periods beginning June 1, 2008, 2009 

and 2010.  (Ameren Ex. 3.0, p. 4). 

 Staff witness Zuraski testified that these values are derived through a 

straightforward computation, but that the reasonableness of the resulting values of this 

computation depends on the reasonableness of the underlying forecast of energy 

consumption for the three year period.  ICC Staff Ex. 1.0 at 12:286-289.  While Staff did 
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not perform a thorough review of this underlying forecast within this expedited 

proceeding, it has no reason to question Ameren’s underlying forecast. 

 The Act’s demand response goal is to reduce peak demand of “eligible retail 

customers” by 0.1% of the previous year’s peak demand.  220 ILCS 5/12-103(c).  

"Eligible retail customers" are defined as “those retail customers that purchase power 

and energy from the electric utility under fixed-price bundled service tariffs, other than 

those retail customers whose service is declared or deemed competitive under Section 

16-113 and those other customer groups specified in this Section, including self-

generating customers, customers electing hourly pricing, or those customers who are 

otherwise ineligible for fixed-price bundled tariff service.”  220 ILCS 5/12-103(c) and 16-

111.5.  Ameren witness Voytas reports that this requirement translates into Megawatt 

(MW) reductions of 5, 10, and 15, respectively, for 2008, 2009, and 2010.1 Staff is 

assuming that Ameren intends for the 2009 and 2010 figures to represent cumulative 

amounts of peak demand reductions, based on a forecast of demand without any of the 

proposed load response programs in place.   

 Staff witness Zuraski testified that these values are derived through a 

straightforward computation, but that the reasonableness of the resulting values of this 

computation depends on the reasonableness of the underlying peak demand estimate 

(for the first year) and forecast (for the last two years) for “eligible customers.”  ICC Staff 

Ex. 1.0 at 13:306-310.  While Staff did not perform a thorough review of these 

underlying estimates and forecasts within this expedited proceeding, it has no reason to 

question Ameren’s underlying estimate and forecasts. 
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 Ameren claims that it expects to meet the energy efficiency and demand-

response standards stated above.  Ameren Ex. 2.1 at 2.  However, as discussed in 

detail below, Ameren’s assessment is dependent on whether or not savings may be 

“annualized” and on the validity of the inputs and methods used to create those energy 

savings projections.  These issues are addressed below. 

2. Proposal for annualizing savings 

 Ameren seeks permission from the Commission to “annualize” any energy 

savings that are initiated during the planning year.  Staff notes that this assumption 

would not only affect the planned level of savings, but also any after-the-fact evaluation 

of energy savings.  According to ComEd witness Brandt in Docket 07-0540, “[t]his 

means that no matter when a measure is installed during the year, its savings are 

calculated as if the measure had been in place for the full year.”  ComEd Ex. 2.0, p. 48.   

 Staff witness Zuraski explained the implications of this proposal to annual energy 

savings.  He noted that, with annualization, expected energy savings during each of the 

three years of the plan will be less than 0.2%, 0.4%, and 0.6%.  This is because 

measures that are installed later in the planning year contribute less in that planning 

year than measures that are installed earlier in the planning year.  In contrast, but by the 

same logic, if projected savings are not annualized, then strictly meeting the savings 

goal in the year of implementation would lead to exceeding the goal in any full twelve-

month period over the life of the measure.   

 Mr. Zuraski also provided some “policy” considerations concerning the 

annualization proposal.  ICC He testified that the best public policy rationale for 

percentage savings goals is that they provide a relatively straightforward means of 
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assessing utility performance.  When combined with the Act’s threatened penalties for 

failing to meet these standards, they form the basis for a weak form of performance-

based regulation.  He also testified that if these percentage savings goals are realistic, 

but not guaranteed, not allowing annualized savings could induce the utility to choose 

less cost-effective programs and measures, specifically avoiding programs and 

measures that present greater savings opportunities but require relatively more time for 

marketing, preparation, or implementation.  Notwithstanding these policy 

considerations, Mr. Zuraski made no recommendation for or against the Ameren’s 

proposal.  No other witness opposed the Ameren’s proposal.  

 Although no witness opposed the Ameren’s annualization proposal, it is also 

necessary that the proposal be consistent with Illinois law.  The energy efficiency 

standards set forth in Section 12-103(b) are stated in terms of “energy delivered in the 

year commencing June 1, 2008” and subsequent years commencing June 1.  220 ILCS 

5/12-103(b).  An argument could be made that annualizing is inconsistent with the 

reference to “energy delivered in” specified years since annualizing savings means 

some portion of the annual savings for measures installed after June 1 would occur in 

the next planning and measurement year.   

 On the other hand, it would be patently unreasonable (and contrary to the overall 

goal of the Act to promote energy efficiency and demand-response measures on an 

ongoing basis) to interpret the Act in a manner that treats total savings from identical 

measures differently based solely on the date of implementation within each planning 

year.  There is no basis to penalize a utility for installing a measure after June 1 of each 

year.  However, annualization may not be the only means of avoiding such an 
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unreasonable penalty.  For instance, if a measure is installed at the beginning of the 4th 

quarter in year 1, then 1/4th of the saving should be credited to year 1 and 3/4ths of the 

savings should be credited to year 2 (assuming that savings from the measure occur 

equally throughout the year).   

 Staff notes that whether annual savings are amortized over a 12 month period 

that covers multiple planning years or are assumed to occur in the installation planning 

year (annualizing), the savings that actually occur on Ameren’s system are the same.  

The issue here is one of timing, not varying levels of savings.  While certain language in 

the Act could be interpreted in a manner that is inconsistent with annualizing, that 

interpretation would unreasonably interpret the Act to penalize a utility for measures not 

installed at the very beginning of a planning year and require arbitrary differences in 

measured savings based solely on differences in installation dates.  Such a result is 

neither reasonable nor warranted.  Thus, given the level of support for annualization in 

the record and the foregoing analysis, Staff recommends that the Commission approve 

the annualizing method of calculating energy savings during any given plan year. 

3. Analysis of Ameren’s projections 

 The Ameren provided voluminous work papers supporting its projections of 

annualized energy savings.  Staff witness Zuraski reviewed a portion of these work 

papers.  Mr. Zuraski discovered an error concerning one small set of the 1325 efficiency 

measures (those involving “Energy Star Transformers”).  However, Mr. Zuraski reported 

that, “If anything, this particular error contributes a degree of conservativeness to the 

Ameren’s projected energy savings.”  ICC Staff Ex. 1.0 at 17:392-397.  Mr. Zuraski also 

expressed some concerns about the projections of energy savings associated with 
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certain lighting measures and the net-to-gross ratios that the Company proposes to 

have “deemed.”  Id. at 18.  These issues are discussed in the section of Staff’s brief 

dealing with the “deeming” issue.   

 But Mr. Zuraski indicated that “It is unknown to me if these other potential flaws 

and anomalies bias the Company’s projections upward, downward, or not at all.”  More 

generally speaking, Mr. Zuraski indicated that: 

At this time, I do not feel that I am in a position to provide a confident 
assessment of the Company’s energy savings projections.  In the limited 
time available to me, I have tried to delve as much as I could into the 
Company’s projections.  On the one hand, the basic approach taken by 
the Company appears valid to me; and, aside from the small and potential 
flaws and anomalies described above, I have not uncovered any 
computational errors.  On the other hand, the Company’s computations 
involve massive amounts of inputs derived from numerous sources.  
Some of the inputs are the results of studies performed years ago in 
distant locations.  There has not been enough time to analyze a significant 
portion of the inputs and independently assess the validity of the source 
studies.   

ICC Staff Ex. 1.0 at 18. 

 Furthermore, no other party took issue with the Ameren’s projections of energy 

savings.  Hence, ultimately, based on Ameren’s evidence, Staff must conclude that 

Ameren’s plan is designed to achieve the energy savings goals of subsections (b) and 

(c) of Section 12-103, as modified by subsections (d) and (e).  

4. Compliance with Implementation Limitations of Subsection (d) 

a. Computation of Spending Limits 

 As discussed in Section II.D above, subsection (d) of Section 12-103 requires an 

electric utility to reduce the amount of energy efficiency and demand-response 

measures implemented in any single year by an amount necessary to limit the 

estimated average increase in the amounts paid by retail customers in connection with 
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electric service due to the cost of those measures to:   (1) in 2008, no more than 0.5% of 

the amount paid per kilowatt-hour by those customers during the year ending May 31, 

2007; (2) in 2009, the greater of an additional 0.5% of the amount paid per kilowatt-hour 

by those customers during the year ending May 31, 2008 or 1% of the amount paid per 

kilowatt-hour by those customers during the year ending May 31, 2007; [and] (3) in 

2010, the greater of an additional 0.5% of the amount paid per kilowatt-hour by those 

customers during the year ending May 31, 2009 or 1.5% of the amount paid per 

kilowatt-hour by those customers during the year ending May 31, 2007 ....”  220 ILCS 

5/12-103(d).   

 Ameren witness Jones presents the limits or estimated spending screens 

applicable to the years commencing June 1, 2008, 2009 and 2010 based on current 

information and estimates.  Specifically, for 2008, Mr. Crumrine calculates 0.5% of the 

amount paid per kilowatt-hour by those customers during the year ending May 31, 2007 

to be $13.8 million; (2) for 2009, Mr. Jones calculates the greater of an additional 0.5% 

of the estimated amount paid per kilowatt-hour by those customers during the year 

ending May 31, 2008 or 1% of the amount paid per kilowatt-hour by those customers 

during the year ending May 31, 2007 to be $29.0 million; [and] (3) for 2010, Mr. Jones 

calculates the greater of an additional 0.5% of the estimated amount paid per kilowatt-

hour by those customers during the year ending May 31, 2009 or 1.5% of the amount 

paid per kilowatt-hour by those customers during the year ending May 31, 2007 is $44.8 

million; or a total of $87.7 million for the three Plan years.  Ameren Ex. 3.0 at 9.  Some 

of the calculations to arrive at these values are shown in Ameren Ex. 3.1.  As noted in 

Ameren Ex. 3.0, there are numerous projections and assumptions underlying these 
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computations, and Staff witness Zuraski testified that he cannot vouch for these 

underlying projections and assumptions.  ICC Staff Ex. 1.0 at 10:238-239. 

 Nevertheless, Staff witness Zuraski testified that the computations in Ameren 

Exhibit 3.1 appear to be correct.  Id. at 10:247-250.  That is, given the underlying 

projections and assumptions alluded to, above, Mr. Jones’ computed amounts 

accurately represent the actual or estimated spending limits at which the obligation to 

limit implementation of measures would be triggered under subsection (d).  Id. at 10.  

Thus, Ameren appears to have demonstrated that the Plan is in compliance with the 

implementation limitations of subsection (d) of Section 12-103. 

b. Updating the Spending Limits 

 According to Ameren witness Jones, Ameren does not plan on updating the 

energy efficiency and demand-response spending limits at any point during or after the 

three-year planning period.  See Ameren Ex. 3.0 at 9-10.  Staff witness Zuraski testified 

that there are legitimate reasons for updating the spending limits at various points 

during the life of the three-year plan.  ICC Staff Ex. 1.0 at 11.  As previously indicated, 

these spending limits are based on projections of future usage and future costs, which 

are both subject to uncertainty.  Future power supply costs and/or normalized usage 

could drop significantly, both or either of which could be excellent reasons to reduce the 

rate of spending on energy efficiency and demand-response programs.  Id.  Conversely, 

future power supply costs and/or normalized usage could increase significantly, both or 

either of which would be excellent reasons to increase the rate of spending on energy 

efficiency and demand-response programs.  Id.  Staff discusses this topic further under 

“banking” infra. 
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 However, as discussed above, subsection (d) of Section 12-103 specifically 

provides that “an electric utility shall reduce the ... measures implemented in any single 

year by an amount necessary to limit the estimate average increase in the amounts 

paid by retail customers [for] … those measures to:  (1) in 2008, no more than 0.5% of 

the amount paid per kilowatt-hour by those customers during the year ending May 

31, 2007; (2) in 2009, the greater of an additional 0.5% of the amount paid per 

kilowatt-hour by those customers during the year ending May 31, 2008 or 1% of the 

amount paid per kilowatt-hour by those customers during the year ending May 31, 2007; 

[and] (3) in 2010, the greater of an additional 0.5% of the amount paid per kilowatt-

hour by those customers during the year ending May 31, 2009 or 1.5% of the amount 

paid per kilowatt-hour by those customers during the year ending May 31, 2007 ....”  

220 ILCS 5/12-103(d) (emphasis added).   

 As the foregoing review makes clear, the Act unmistakably refers to amounts 

“paid” in particular years for purposes of calculating the spending screens, and the 

obligation to reduce the implementation of measures clearly applies to “any single year.”  

While Staff does not question that estimates of amounts to be paid in the future must 

necessarily be used to assess the Plan at the time of its submission, it would be 

inconsistent with the clear and precise statutory language to ignore or disregard actual 

amounts paid during the years ending May 31, 2008 and 2009 for purposes of 

determining the actual spending screens to be applied in 2009 and 2010.  Moreover, 

since subsection (d) bases the spending screens on the greater of the amount paid 

during the years ending May 31, 2007, 2008 or 2009, the Act already sets a spending 
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screen floor based on actual payments for the year ending May 31 2007, and 

consideration of actual amounts paid in subsequent years can only raise this floor.   

 Moreover, even if actual sending screens for future years turn out to be lower 

than Ameren’s current estimates, the Company is held harmless since its obligation to 

comply with the savings standards established in subsections (b) and (c), and exposure 

to penalties, is limited or excused by its obligation to reduce its implementation of 

measures pursuant to subsection (d).  220 ILCS 5/12-103 (b), (c), (d), (e), (f)(1), and (i).  

Conversely, Ameren’s insistence that the Commission declare spending screens will 

never be updated would work to unnecessarily constrain spending screen amounts, with 

no corresponding protection to Ameren, if amounts paid during the years ending May 

31, 2008 and 2009 are higher than Ameren’s current estimates. 

 Under Staff’s interpretation, the law would require Ameren to budget for (expect 

to spend) no more than limits that are recalculated every year.  Thus, each year the 

EE/DR Plan budget would be updated, based on the most current information about the 

amount paid by customers for electricity during the previous year ending May 31.  

Staff’s interpretation of the Act is clearly consistent with and required by the statutory 

language reviewed above. 

 For all the foregoing reasons, Ameren’s request for a determination that 

spending screens should never be updated must be rejected.  However, since this 

request goes beyond approval of Ameren’s Plan, it appears to Staff that rejection of the 

request does not require disapproval of Ameren’s Plan. 
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5. Proposal for flexibility to manage the portfolio going forward 

 Ameren witness Voytas explains that the Company seeks to “modify programs as 

necessary to meet the overall portfolio load reduction goals.” (Ameren Ex. 2.0, p. 40).  

Specifically, the Company’s plan includes the following areas where flexibility is sought: 

• The reallocation of funds among program elements within the Residential and 

Business Solutions programs (excluding those elements managed by DCEO) 

to ensure the Ameren Illinois’ Utilities ability to achieve its goals, where the 

change in budget for any specific program element is greater than 20%. 

• Discontinuing approved program elements within the Residential and Business 

Solutions programs. 

• Adding new program elements within the Residential and Business Solutions 

programs, as long as those elements pass the TRC test. 

 Ameren Ex. 2.1, p. 7 

 According to Staff witness Zuraski, the requested flexibility may aid the Company 

in cost-effectively achieving the level of energy savings that it projects to be able to 

save.  However, Mr. Zuraski also noted that, if the Commission approves the 

Company’s plan, presumably the Commission will have made a finding that the portfolio 

includes a “diverse cross-section of opportunities for customers of all rate classes,” but 

if the Company is to later modify and/or discontinue program elements, it is at least 

conceivable that these modifications and discontinuations will reduce the opportunities 

available to some rate classes.  He suggested that, if the Commission is especially 

concerned about that particular criterion of the Act, then it may not feel comfortable 

effectively delegating its responsibility to make this “diverse cross-section” finding to the 

utility.   
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 More generally, Staff recognizes that there is some controversy in this docket 

over the issue of who directly benefits from these programs versus who pays for them.  

Furthermore, Staff recognizes that there are parties who question some of the plan’s 

priorities.  Thus, Staff accepts that the Commission’s decisions related to rate design 

and program availability may involve a delicate balancing act.  Only the Commission 

can determine just how delicate that balance is and how willing it is to allow the utility to 

alter that balance during the implementation phase of the plan.  For what it is worth, 

Staff believes it would be sufficient to grant the requested flexibility, but order the utility 

to maintain a diverse cross-section of programs that provides opportunities to all 

customers.  If excessive liberties are taken with that flexibility, there is nothing stopping 

parties, Staff, or the Commission itself from motioning for a mid-plan investigation.  

Furthermore, a retrospective examination of the Company’s exercise of flexibility can be 

made during the next three-year plan proceeding. 

B. Requirement to Present Specific Proposals to Implement New 
Building and Appliance Standards 

 Section 12-103(f)(2) of the Act requires the plan to “present specific proposals to 

implement new building and appliance standards that have been placed into effect.”  

220ILCS 5/12-103(f)(2).  Preliminarily, Staff admits to some uncertainty over the 

meaning of the Act’s requirement to “implement new … standards that have been 

placed into effect.”  For instance, in this context, what constitutes a “new” standard?  

Would it be one that has been in effect for less than 6 years, 6 months, or 6 days?  Or 

does “new” modify “building” and not “standards”?  And what does it mean for a utility 

company or DCEO to “implement” such standards?  For instance, wouldn’t appliance 

manufacturers implement appliance standards?  In any event, Staff witness Zuraski 
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noted that the Company’s plan did not include any specific proposals relating to 

appliance or building standards.   

 However, Mr. Zuraski also noted that the DCEO plan does in fact present specific 

proposals concerning building standards.  DCEO witness Feipel testified that the 

agency has had further discussions with [the Capital Development Board] with respect 

to achieving any new building standards that have been issued in order to support this 

provision of the statute.  He also stated that 

The [agency’s] public sector new construction program was developed as an incentive 

for these entities to build new buildings to an energy standard beyond the current 

building code.  Furthermore, because the statute refers to support of building standards 

it is appropriate to base our public sector new construction program on going beyond 

the building code, especially in light of the new building code recently adopted by CDB 

this year. 

ICC Docket No. 07-0541, DCEO Ex. 1.0, p. 26 (footnote omitted) 

 Mr. Feipel also discusses DCEO’s Efficiency Training Program and describes 

several types of training that would be pursued, “as funds allow.”  (DCEO Ex. 1.0, pp. 

51-54)  Among these are efforts to “train code enforcement officials, architects, 

designers, engineers, builders, contractors, and other interested parties on current 

codes, code updates, and potential new codes (i.e. residential energy code) to facilitate 

and increase code compliance,” and efforts to “train commercial designers, builders and 

contractors to build beyond code.”  (DCEO Ex. 1.0, p. 52) 

 On the other hand, while the above DCEO plans appear to include efforts to 

implement new building standards, the plans do not appear do describe similar efforts to 
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implement appliance standards (which are also mentioned in Section 12-103(f)(2)).  

However, in rebuttal testimony, Mr. Feipel also stated that 

Because the statute refers to the support of standards that have been placed into effect, 

and because no such standards have yet been placed into effect in Illinois, DCEO did 

not explicitly include appliance training programs in its initial plan.  However, if new 

appliance standards were adopted in Illinois (at the state or local level) that required 

training, DCEO would include training related activities as part of its Training Program. 

Moreover, in all cases where DCEO s efficiency programs include appliances, DCEO 

supports only the inclusion of high performance (Energy Star, etc.) models. 

 While Staff is still uncertain of the true meaning of the Act’s requirement for plans 

to “present specific proposals to implement new building and appliance standards that 

have been placed into effect,” Staff readily admits that DCEO has made a reasonable 

and adequate attempt to satisfy this requirement.   

C. Requirement to Cooperate with State Agencies in Developing Plan 

 Section 12-103(f) requires the plan to address how the Company has 

coordinated with the DCEO and the Department of Healthcare and Family Services 

(“DHFS”) to present a portfolio of energy efficiency measures targeted to households at 

or below 150% of the poverty level at a level proportionate to those households' share 

of total annual utility revenues in Illinois.  Staff witness Zuraski noted that, while Ameren 

clearly worked with the DCEO, he found no indication in the Company’s plan or 

testimony that the Company coordinated with the Department of Healthcare and Family 

Services.  However, DCEO witness Feipel indicated that DCEO had met with DHFS 

personnel.  In addition, in his rebuttal testimony, DCEO witness Feipel indicated that  
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Once the decision was made that DCEO would manage the low-income programs, it 

made sense for DCEO to meet with DHFS along with other low-income serving 

organizations such as the Illinois Housing Development Authority, the Center for 

Neighborhood Technology, etc. instead of the utilities. That being said, it is my 

understanding that the utilities have also met with DHFS in the planning of their 

efficiency programs. 

(DCEO Ex. 1.0, p. 20; DCEO Ex. 2.0, p. 16)   

In Staff’s view, this constitutes an adequate level of coordination. 

D. Requirement to Demonstrate that the Measures and Programs Set 
Forth In ComEd’s Plan are Cost-Effective and Diverse 

1. Cost effectiveness of portfolio of measures 

 The Company reports the portfolio as a whole is cost-effective with a Total 

Resource Cost (“TRC”) test benefit-cost ratio of 1.40.  Ameren Ex. 2.1, Part 1 at 1.  The 

Company also reports that, each of the individual programs that comprise the portfolio 

and each of the EE-DR measures that comprise these programs are expected to be 

cost effective.  Id.  These assertions are supported by the testimony of ComEd witness 

Jensen (Ameren Ex. 4.0 at 27), who reports on how Ameren’s EE-DR portfolio was 

developed.  DCEO relied completely on ICF International (the Ameren’s consultant) for 

computations of or related to the TRC test and the projected cost effectiveness of 

DCEO’s proposed programs.  ICC Staff Ex. 1.0 at 20. 

 Staff witness Zuraski testified that, given all the assumptions used by the 

Company, the TRC test was correctly computed.  However, as input to the TRC test, 

Mr. Jensen reports relying on a number of databases and models.  Some potential 

problems and anomalies with these databases and models were discussed by Mr. 
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Zuraski.  Notwithstanding these potential problems and anomalies, Staff believes that 

the utility has made an adequate showing that the plan’s measures can be expected to 

be cost-effective.  

2. Opportunities for program participation by diverse cross-
section of customers 

 The Act requires that the utility demonstrate that its overall portfolio of energy 

efficiency and demand-response measures, not including programs covered by item (4) 

of subsection (f) of Section 12-103 of the Act, represents a diverse cross-section of 

opportunities for customers of all rate classes to participate in the programs.  220 ILCS 

5/12-103(f)(5).  Staff witness Zuraski cited Ameren’s Plan and witness Jensen, who 

described how the Ameren’s portfolio provides a diverse cross-section of opportunities 

for Ameren customers.  Ameren Ex. 21, Part 1 at 2; Ameren Ex. 4.0 at 45..  In Mr. 

Zuraski’s view, the portfolio of energy efficiency and demand response measures 

appears to comprise a “diverse cross-section of opportunities for customers of all rate 

classes.”  ICC Staff Ex. 1.0 at 7. 

3. Demonstration of breakthrough equipment and devices 

 Section 12-103(g) states that “No more than 3% of energy efficiency and 

demand-response program revenue may be allocated for demonstration of 

breakthrough equipment and devices.”  Ameren witness Voytas indicates that the 

Company is allocating no portion of its budget to the “demonstration of breakthrough 

equipment and devices,” which he then seemingly defines as “research and 

development initiatives.”   

 Staff notes that the phrase, “breakthrough equipment and devices,” is not defined 

in the Act, and could be open to interpretation.  This ambiguity complicates Staff’s 
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analysis of whether the Company’s plan provides that no more than 3% of energy 

efficiency and demand-response program revenue may be allocated for their 

demonstration.  However, given this ambiguity, by claiming that it is not funding any 

“research and development initiatives,” Staff believes that the Company has now done 

all that it can to show that its Plan is in compliance with Section 12-103(g). 

E. Requirement to Include a Proposed Cost-Recovery Tariff Mechanism 
to Recover the Prudently and Reasonably Incurred Costs of the Plan; 
Considerations Related to Proposed Rider EDR 

 Section 12-103(f)(6) of the Act provides that a utility when submitting its 

proposed energy efficiency and demand-response plans and funding levels to meet the 

savings goals required by the Act (i.e. 220 ILCS 5/12-103(b) and (c)) shall include a 

cost-recovery tariff mechanism to ensure the recovery of prudently and reasonably 

incurred cost. (220 ILCS 5/12-103(f)(6))  The Ameren Companies’ proposed mechanism 

is Rider EDR, Energy Efficiency and Demand Response Cost  Recovery, which was 

discussed in detail by the Ameren Companies’ witness Bilsland. (Ameren Ex. 5.0) 

 Two Staff witnesses, Ebrey and Lazare, reviewed Rider EDR and offered 

testimony addressing Rider EDR.  Staff witness Lazare addressed how the costs were 

to be recovered from customers under Rider EDR, i.e. through a single uniform charge 

(ICC Staff Ex. 3.0 at 2-3) while Staff witness Ebrey addressed the types of costs to be 

recovered under Rider EDR, i.e. incremental costs (ICC Staff Ex. 2.0 at 2-4) 

1. Single charge Issue 

 As discussed in Staff witness Lazare’s testimony the Companies are proposing 

to implement a single per-kwh charge to be recovered from all retail customers for the 

costs associated with EE-DR programs. (ICC Staff Exhibit 3.0 at 2)  As discussed in the 
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Companies’ witness Bilsland’s direct testimony (Ameren Ex. 5.0 at 3) and addressed by 

Mr. Lazare in his direct testimony, the charge is in essence determined by taking the 

projected program costs net of amounts to refunded or collected from ratepayers.  That 

result is then divided by the forecasted energy deliveries to produce a per-kWh charge. 

(ICC Staff Exhibit 3.0 at 2) 

 Staff witness Lazare testified that the single uniform per kWh charge was 

reasonable because the costs to be recovered are usage-related and provide benefits 

to all customers. (Id. at 3-4)  Mr. Lazare acknowledged that the programs also address 

demand levels but, he noted, the usage reduction targets are more ambitious and 

therefore constitute a higher priority. (Id)  In support of his claim, he stated that the 

usage targets for the succeeding three years commencing on June 1, 2008 the 

reduction are reductions of 0.2%, 0.4% and 0.6% while the demand reduction target is 

only 0.1%. (220 ILCS 5/12-103(b) and (c); ICC Staff Exhibit 3.0 at 4)  Because the 

programs are primarily usage-related and recovery of the associated costs on a per-kwh 

usage basis as the Companies propose was appropriate. (ICC Staff Exhibit 3.0 at 5) 

 Mr. Lazare next addressed the issue of whether the usage charge should be 

uniform for all customers as the Companies proposed.  Based upon three factors he 

found the Companies’ proposal to be reasonable.  The first factor Mr. Lazare looked at 

was whether the program expenditures were to be distributed among all the customer 

groups.  Based upon a review of the Companies’ testimony Mr. Lazare explained that 

out of a total $60 million to be spent on the programs over the period 2008 to 2010, 

almost half of the amount would be spent on programs for commercial and industrial 

customers. The second factor considered by Mr. Lazare was whether the programs 
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would generate benefits for all of the Ameren Companies’ customers.  Mr. Lazare found 

the Companies’ customers would benefit to the extent that the programs curbed 

ratepayer usage levels that would exert downward pressure on electricity prices in the 

Central and Southern Illinois market by there being reduced demand.  Mr. Lazare found 

this benefit to be common among all electricity consumers and therefore further 

supported an equal charge for all the Ameren Companies’ customers. (Id. at 6)  The 

third and final factor considered by Mr. Lazare was the environmental benefits that all 

ratepayers would receive from the Companies’ EE-DR programs.  Mr. Lazare testified 

that to the extent that there are usage reductions under the Companies’ programs that 

lower the production of electricity by plants that use fossil fuels that would impact the 

issue of Global Warming which would benefit the Companies’ rate payers as a whole. 

(Id. at 6-7) 

 The IIEC took issue with the Companies’ proposed single charge.  The IIEC 

argued that the costs should be allocated among the three groups of customers 

(residential, small C&I and large C&I (the dividing point being 1 MW in demand) based 

upon how much money was expended for the three various groups. (IIEC Ex. 1.0 

Corrected at 2-3) While Staff did not have an opportunity to respond through testimony 

to the IIEC’s testimony which likewise did not have an opportunity to respond to Staff’s 

testimony, given that the time constraints of the docket only could allow for rebuttal 

testimony by the Companies, Staff still supports the Companies’ single charge.  It is 

Staff’s position the IIEC has failed to adequately consider that EE-DR programs are 

being implemented and costs are being incurred for all customer groups and key 

benefits from the programs are derived by all customers on the Ameren Companies 
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systems.  The efforts by IIEC to isolate the costs and benefits for each group of 

customers, fails to consider the larger purposes of these programs. For the above 

stated reasons, the Commission should adopt the Companies’ single customer charge. 

2. Comments regarding specific incremental costs 

 As discussed above Section 12-103(f) of the Act allows a utility to propose as 

part of if EE-DR plan a cost-recovery tariff mechanism to fund the proposed EE-DR 

measures and to ensure the recovery of prudently and reasonably incurred costs of 

Commission-approved programs. (220 ILCS 5/12-103(f))  Staff witness Ebrey 

addressed the types of costs to be recovered through Rider EDR.  The Companies are  

proposing to recover all incremental costs incurred by the Company in association with 

the EE-DR measures incurred after the effective date of Section 12-103 of the Act. (ICC 

Staff Exhibit 2.0 at 3-4)  Staff had an initial concern with the Companies Rider EDR tariff 

language in that the tariff was not clear that the August 28, 2007 limitation of costs date 

applied not only to just legal and consultative costs but also all other incremental costs 

as well. (Id. at 4)  Staff requested the Ameren Companies in rebuttal testimony to clarify 

that point.  The Companies’ witness Mr. Jones in rebuttal testimony acknowledged that 

there was some ambiguity in Rider EDR’s language and further testified that the intent 

of the language was to subject all incremental costs to the date limitation, not just legal 

and consultants’ costs.  Mr. Jones proposed revised tariff language. (Ameren Ex. 8.0 at 

2-3)  At the evidentiary hearing held on January 4, 2008, counsel for the Companies 

indicated that the Companies intended to revise Rider EDR to include the language set 

forth in Mr. Jones’ rebuttal testimony. (Docket No. 07-0539, Tr. at 95-96)  Given the 

rebuttal testimony of Mr. Jones and counsel’s statement on the record regarding 
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language set forth in Mr. Jones’ rebuttal testimony Staff’s concern on this issue has 

been adequately addressed.  Staff would only request that the order in this docket make 

clear that the Companies’ Rider EDR definition of “Incremental Costs” should be revised 

consistent with Mr. Jones’ rebuttal testimony. 

F. Requirement to Provide for Annual and Triennial Evaluations and 
Adjustment of Measures on Going Forward Basis 

1. Company’s view of banking 

 While Ameren does not propose to bank, or carry over, from year to year, any 

excess energy saved from its energy efficiency measures, the Companies’ witness 

Leonard Jones does respond to the AG’s witness Mosenthal and Staff witness Zuraski’s 

comments regarding Commonwealth Edison Company’s banking proposal in Docket 

No. 07-0540.  Ameren witness Jones notes that if the Commission found banking to be 

preferable, the Companies would implement it.  (Ameren Ex. 8.0, 4:74-76)  Witness 

Jones does admit that his counsel does have reservations with the legality of banking.  

Staff concludes, as it did in its initial brief filed in Docket No. 07-0540, that 12-103 

prohibits banking, but allows for recovery above the spending screens when an attempt 

to control costs within an “estimated average increase” of .5% of the per kilowatt hour 

charge from the previous year are not met. 

a. Banking proposal is contrary to Sections 12-103(d) and 
12-103(b) of the Act 

 The Legislature established two directives that affect banking.  First, Section 12-

103(b) of the Act directs electric utilities to implement energy efficiency measures that 

will “meet the following incremental annual energy savings goals:  (1) 0.2% of energy 

delivered in the year commencing June 1, 2008; (2) 0.4% of energy delivered in the 
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year commencing June 1, 2009; [and] (3) 0.6% of energy delivered in the year 

commencing June 1, 2010.”  220 ILCS 5/12-103(b).  Second, Section 12-103(d) of the 

Act provides that “[n]otwithstanding the requirements of subsections (b) and (c) …, an 

electric utility shall reduce the amount of energy efficiency and demand-response 

measures implemented in any single year by an amount necessary to limit the 

estimated average increase in the amounts paid by retail customers in connection with 

electric service due to the cost of those measures to:  (1) in 2008, no more than 0.5% of 

the amount paid per kilowatt-hour by those customers during the year ending May 31, 

2007; (2) in 2009, the greater of an additional 0.5% of the amount paid per kilowatt-hour 

by those customers during the year ending May 31, 2008 or 1% of the amount paid per 

kilowatt-hour by those customers during the year ending May 31, 2007; [and] (3) in 

2010, the greater of an additional 0.5% of the amount paid per kilowatt-hour by those 

customers during the year ending May 31, 2009 or 1.5% of the amount paid per 

kilowatt-hour by those customers during the year ending May 31, 2007.”  220 ILCS 

5/12-103(d) (emphasis added).  Despite the policy reasons stated by Staff witness 

Zuraski in his direct testimony, banking is contrary to Sections 12-103(d) and 12-103(b) 

of the Act.  See ICC Exhibit 1.0 at 48:998-1008.   

 Illinois rules of statutory construction hold that when a statute is clear and 

unambiguous, the statute must be given its plain meaning:   

Where the language of the act is certain and unambiguous the only 
legitimate function of the courts is to enforce the law as enacted by the 
legislature. [Citations.] It is never proper for a court to depart from plain 
language by reading into a statute exceptions, limitations or conditions 
which conflict with the clearly expressed legislative intent. [Citations.]' 
Certain Taxpayers v. Sheahen (1970), 45 Ill. 2d 75, 84, 256 N.E.2d 758. 
Harvey Firemen's Ass'n v. City of Harvey, 75 Ill. 2d 358, 363, 27 Ill. Dec. 
339, 389 N.E.2d 151 (1979). 
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Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (Ill. 1997).  Sections 12-

103(d) and (b) are clear and concise, and should therefore be given their plain meaning.   

 Section 12-103(d) imposes a clear and unambiguous requirement to “reduce the 

amount of energy efficiency and demand-response measures implemented in any 

single year” by an amount necessary to limit the “estimated average increase in the 

amounts paid by retail customers in connection with … such measures” to certain 

prescribed levels.  220 ILCS 5/12-103(d) (emphasis added).  In this regard, any 

proposal to implement measures that cause the limits to be exceeded and “bank” the 

excess costs contravenes the directive in the PUA to “reduce the amount of energy 

efficiency and demand-response measures implemented in any single year” to stay 

within the prescribed limit.  Thus, the proposal to implement and “bank” the costs of 

measures that exceed the limits contained in Section 12-103(d) contravenes the explicit 

requirements of Section 12-103(d) and is contrary to law. 

 Similarly, the clear and unambiguous language of Section 12-103(b) directs 

electric utilities to implement energy efficiency measures to meet the incremental annual 

goals, with incremental given its plain meaning, in addition to.  Thus, each year’s goals 

are in addition to achievement of the previous year’s goals.  If kilowatt-hour savings are 

carried over or banked, the goals are not being incremented.  For example, if the energy 

delivered in the year commencing June 1, 2008 is projected to be 1000MW, the goal is 

2MW (.002 * 1000MW).  If Ameren’s measures save 4MW and 2MW are banked, or 

carried over to next year’s goal, there will not be an incremental 0.4% savings in the 

year commencing June 1, 2009 because it will reduce the amount to be saved in year 

two.  That is, if the projected energy delivered in the year commencing June 1, 2009 is 
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up to 1200MW, the goal is 4.8MW (.004 * 1200MW).  If the 2MW from the previous plan 

year is banked, then the expected savings will be reduced to 2.8MW, which is only 

0.233% savings ((2.8/1200) * 100).  Thus, instead of achieving an incremental savings 

of 0.4% in year two, the utility only achieves an incremental savings, or a savings on top 

of the previous year’s savings, of 0.233%, and only a cumulative, or overall two-year 

savings of 0.4%.  Had the Legislature intended for savings to be banked, the statute 

would have to have been drafted without the words “incremental annual energy savings 

goals” and replaced with “cumulative savings goals.”  Thus, banking is contrary to and 

prohibited by section 12-103(b). 

2. Measurement and verification 

 Section 12-103(f)(7) of the Act states that the utility’s plan must  

Provide for an annual independent evaluation of the performance of the 
cost-effectiveness of the utility's portfolio of measures and the 
Department's portfolio of measures, as well as a full review of the 3-year 
results of the broader net program impacts and, to the extent practical, for 
adjustment of the measures on a going-forward basis as a result of the 
evaluations.  The resources dedicated to evaluation shall not exceed 3% 
of portfolio resources in any given year. 

 In addition, Section 12-103(i) of the Act requires the Commission to periodically 

determine whether the “electric utility fails to meet the efficiency standard specified in 

subsection (b),” and impose penalties on the utility and other potential remedies for 

such failures.  (220 ILCS 5/12-103(i))  Staff assumes that these determinations will be 

made, and should be made, in the context of formal proceedings. 

 However, in Staff’s view, Sections 12-103(f)(7) and 12-103(i) are not inextricably 

connected.  That is, the Commission’s future findings in Section 12-103(i) proceedings 

need not and should not be based upon the Section 12-103(f)(7) “independent 
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evaluations” that are provided for by a utility paid-for, hired, and retained evaluator.  

Staff recognizes that the Companies may call upon their “independent” evaluators as 

witnesses in future Section 12-103(i) proceedings, but Staff emphasizes that there 

should be no presumption that the Companies’ evaluators will be the only ones 

competent to provide evidence about whether the utility has met the efficiency standard 

specified in subsection (b), or that any prior evaluations by the independent evaluator 

are conclusive for purposes of Section 12-103(i).   

 Staff notes that the Ameren Utilities’ witness Jensen does discuss the firewall 

necessary between the evaluator and evaluated.  (Ameren Ex. 9.0, 20:431:434)  Mr. 

Jensen further notes that independence is maintained when the utility retains the right to 

fire the evaluator for such things such as, “the auditor[‘s inability to] … perform basic 

accounting tasks, … overspending its budget, or … not delivering required reports.”  (Id. 

at 20:441-443)  Thus implying that so long as Ameren only fires the evaluator for cause, 

the firewall is maintained.  Staff disagrees.  Ameren is overlooking the power inherent in 

hiring and rehiring the evaluator.  Staff contends that the power to not rehire an 

evaluator is equivalent to the power to fire the evaluator.  

 It is Staff’s opinion that the statute does not require the Commission to hire and 

maintain control of the independent evaluator, however, it is also Staff’s opinion that if 

the independent evaluator were given the responsibility of reporting “independently” to 

the Commission during a Section 12-103(i) proceeding, then the Commission must 

maintain the right to hire, fire, and rehire the evaluator instead of the utility.  On the 

contrary, if the evaluator were to only perform the tasks specifically detailed in Section 

12-103(f)(7), and not become involved with 12-103(d) proceedings, then Staff believes 
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the firewall will be retained, because the evaluations would only be, as specified by 

statute, for the benefit of the utility improving its plan, not for an evaluation leading to 

monetary liability. 

 Moreover, Staff’s position is fully supported by the statute.  Section 12-103(f)(7) 

is one of seven conditions directing each EE-DR plan to provide for internal evaluation 

and adjustment.  Thus, it is a tool for the utility and not the Commission.  This is 

evidenced by the specific prescriptions of 12-103(f)(7).  12-103(f)(7) directs the utility to 

provide for an independent evaluator to (1) assess the cost-effectiveness of the portfolio 

of measures; (2) review the impacts of the portfolio measures; and (3) if practical, 

suggest adjustments for going forward with the next three-year plan8.  Neither this 

subsection nor any other subsections direct the Commission to make use of the 

independent evaluator’s assessment of the programs and their impacts, nor is the 

independent evaluator directed to report to the Commission.  More specifically, Section 

12-103(i) does not discuss the independent evaluator or her findings in regard to the 

utility’s failure to meet the efficiency standards of Section 12-103(b).  While Section 12-

103(i) does not specify what will be considered as evidence in evaluating the utility’s 

failure or success in meeting the efficiency goals, there is no direct connection between 

evaluations under 12-103(f)(7) and assessment of liability under 12-103(i).  Thus, there 

is no statutory directive to give the independent evaluator’s findings any presumption of 

fact in the 12-103(i) proceeding.  Anything else may be an abuse of discretion. 

                                            
8 Staff suggests that number 3, recommendations going forward, is optional because the 3% 
budget may have been exhausted before an evaluator can assess and compile her 
recommendations.  Staff expects this evaluation and decision to affect subsequent plans be 
made by the utility itself. 
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 Staff concludes that without such a distinction the Companies’ plan does not 

adequately provides for an annual independent evaluation of the plans performance.  

Irrespective of how the Companies’ plan will provide for evaluations, since the 

Companies would retain the ultimate power of hiring and firing by way of not rehiring its 

evaluators, Staff cannot agree that the plan provides for an adequate level of 

independence if the result of the evaluations is used to determine whether the 

Companies will be penalized for failing to meet the Act’s standards.  In all practicality, 

such use of an evaluator’s review will compromise the evaluator’s independence, as no 

utility would retain an evaluator whose review cost the utility $600,000.  (see 220 ILCS 

5/12-103(i))  Thus, for there to be independence in the evaluator’s review, either the 

review can only be considered evidence on par with all other evidence submitted in any 

12-103(i) proceeding, or the Companies must expressly relinquish any authority to hire, 

fire, or limit the evaluator. 

 Furthermore, the fact that the Companies have proposed seeking the advice of 

“stakeholders” (in all matters involving measurement and evaluation of its EE-DR 

programs) does not dispel all the Staff’s concerns regarding the independence of the 

independent evaluator.  First, the Companies have made clear their position that they 

would seek the advice, but not the consent, of stakeholders.  Second, even if the 

Companies sought the consent of stakeholders the Companies do not explicitly 

describe which organizations would be eligible and which would be ineligible to be a 

part of the collaborative process.  Third, it seems to Staff that, by definition, a 

“stakeholder” is not an independent party but rather an interested party.  Indeed, Staff 

questions whether, in this context, it should be considered a “stakeholder,” since Staff 
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considers itself to be an independent disinterested party.  Thus, while Staff has no 

objection to the Companies seeking the advice of either stakeholders or independent 

parties concerning its responsibilities to manage its EE-DR efforts, Staff is unwilling at 

this time to accept that a stakeholder process in general, or the stakeholder process 

proposed by the Companies in particular, provides any assurance of independent 

evaluations being performed.   

3. The role of “deemed” values in evaluating EE-DR savings 

 Following the second and third years of the plan, Sections 12-103 (i) and (j) of 

the Act require a determination of whether the “electric utility fails to meet the efficiency 

standard specified in subsection (b).”  For a subset of the efficiency measures that 

Ameren has included in its portfolio of programs, the Company seeks Commission pre-

approval of certain values that would be assumed (or “deemed”) for purposes of these 

Sections 12-103 (i) and (j) determinations.  ICC Staff Ex. 1.0 at 27. 

 Staff witness Zuraski examined the deemed values proposed by Ameren.  They 

were originally identified within the testimony of Ameren witness Jensen, Ameren Ex. 

4.0, as Tables 7, 7 [sic], and 9, on pages 38-42.  The values in the two Tables 7 only 

involve lighting measures, while the values in Table 9 involve all measures and all of the 

Ameren (and DCEO) efficiency programs. 

 By observing inconsistencies between  Mr. Jensen’s testimony and the values in 

the first Table 7, Mr. Zuraski identified several potential inaccuracies with the deemed 

values within that table.  ICC Staff Ex. 1.0 at 28-31.  With respect to this table, otherwise 

labeled “Proposed Deemed Annual kWh Savings Values,” Mr. Jensen explained that 

the savings values were  
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… based on a simple calculation that multiples the difference in wattage 
between the assumed base technology and the efficient technology and 
the number of hours of operation.  The operating hours used in the 
calculation are shown in Table 7 [referring to the second table 7 in Ameren 
Ex. 4.0, which was later revised and relabeled as “Corrected Table 8: 
Operating Hours” (Ameren Ex. 9.1, p. 2 of 3).] 

 

 Ameren  Ex. 4.0, p. 41 

 However, having performed the calculation described by Mr. Jensen, for some of 

the measures, Mr. Zuraski determined that the results were inconsistent with those 

found in the first Table 7.  ICC Staff Ex. 1.0 at 28.  In a data request response, the 

Company suggested that it would be making several modifications to Mr. Jensen’s 

testimony and his tables.  Eventually, these modifications were made, replacing the first 

Table 7 with Corrected Table 7: Id.  Proposed Deemed Values, and the second Table 7 

with Corrected Table 8: Operating Hours.  (Ameren Ex. 9.1, pp. 1-2) 

 Specifically, the Company revised Mr. Jensen’s second Table 7 “Operating 

Hours” by adding a new value of 4,004 for non-CFL lighting.  In addition, the Company 

revised recalculated portions of the first Table 7, after effectively changing the assumed 

“interactive effects” from 1.11 to 1.00.   Finally, the Company clarified that the 

calculations for so-called T-8 measures should take into account both lamp and ballast 

wattage differences.9  While accepting these corrections and clarifications to Mr. 

Jensen’s testimony, Staff notes that, more generally, Staff has not been able to verify 

that all the numbers in the above-cited databases and models are accurate, unbiased, 

and/or otherwise acceptable.  The Company has claimed that these databases are the 
                                            
9 “Tn” specifies the diameter of tubular fluorescent bulbs in eighths of an inch.  Thus, T8 is 
equivalent to a 1 inch diameter, while T12 would have a diameter of 12/8ths (or 1.5) inches. 
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product of years of multi-million dollar investigations. (Ameren Ex. 4.0, pp. 8, 35)  It 

would be impossible for Staff’s witness to thoroughly investigate these studies within the 

time period allowed for this docket.  That is one of the reasons why Staff opposes the 

adoption of deemed values in this proceeding. 

 Finally, Table 9 contains the Company’s proposed deemed values for “Net-to-

Gross” (“NTG”) ratios for each of the Company’s programs, as well as each of DCEO’s 

programs.  As Mr. Zuraski explained, an NTG ratio is an adjustment to an otherwise 

valid estimate of the energy savings attributable to the installed efficiency measures 

under examination.  Ideally, an NTG ratio would accurately take into account behavioral 

phenomena known as the “free-rider” and “spillover” effects.   

 According to the Company,  

The term “deemed” refers to an estimate of an energy savings or demand 
savings or a net-to-gross assumption for a single measure or program that 
(1) has been developed from data sources and analytical methods that are 
widely considered acceptable for the measure and purpose, and (2) is 
applicable to the situation being evaluated. 

 Ameren Ex. 2.0, p. 31. 

Deemed savings and NTG ratios are used to stipulate energy efficiency 
measure savings and NTG ratios for projects with well-known and 
documented values. 

 Ameren Ex. 2.0, p. 31. 

 However, Staff witness Zuraski noted that for 21 of the 22 programs for which a 

value is listed, the proposed value is the same—0.8.  Mr. Zuraski suspected that this 

particular deemed value was more of a guesstimate than the result of years of empirical 

study, as suggested by the Company.  Upon further investigation, Mr. Zuraski learned 

that the value of 0.8 is in use by the California Public Utilities Commission (“CPUC”) as 
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a “default value.”  For instance, Chapter 4 of the CPUC’s “Energy Efficiency Policy 

Manual” states, in part,  

Applicants should refer to the SPM to determine the appropriate manner in 
which to use NTGRs in submitting program cost-effectiveness information. 
Program proposals should use the applicable NTGRs listed below. If a 
program is not listed below, or if a proposed program design deviates 
substantially from past design of related programs, program proposals 
may utilize a default NTGR of 0.8 until such time as a new, more 
appropriate, value is determined in the course of program evaluation. All 
existing programs not listed below shall also use a default value of 0.8. 

 
CPUC, “Energy Efficiency Policy Manual,” Version 2, August 2003, pp. 18-19.10 

 However, that Policy Manual does not explain the basis for the 0.8 value.  In his 

rebuttal testimony, Ameren witness Jensen defended the 0.8 value as follows: 

They are based on review and discussion of evaluation findings for hundreds of 

programs over many years, and the CPUC has determined that these values are 

reasonable. 

Ameren Ex. 9.0, pp. 6-7. 

Nevertheless, no studies have ever been cited as the basis for 0.8. 

 DCEO also asks for preapproval of various deemed values.  ICC Staff Ex. 1.0 at 

29.  However, despite repeated attempts at clarification, it remains unclear to Staff 

exactly what values DCEO seeks to have deemed.   

                                            
10 Although this manual is “Prepared by the Energy Division,” it purportedly “contains the 
California Public Utilities Commission’s (Commission) policy rules in the development and 
evaluation of energy efficiency programs in California.”  The reference to SPM is to the 
“California Standard Practices Manual.” 
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 First, DCEO appears to seek “realization rates” to be deemed, even though Mr. 

Jensen (from ICF International, which DCEO cites as being responsible for providing 

these numbers) states that realization rates should not be deemed.  Id. at 34. 

 Second, DCEO indicates that it wants to have deemed all the numbers for kWh 

savings associated with the Public Sector Prescriptive Program measures that are 

found in Appendix B of the ComEd’s plan and Appendix B of the Ameren plans.  

ComEd’s Appendix B is 70 pages; Ameren’s Appendix B is 85 pages.  Id.  Only portions 

of those appendices are associated with the Public Sector Prescriptive Program 

measures, though.  Specifically, there are 140 Public Sector Prescriptive Program 

measures for ComEd and 51 for Ameren.  Some of these are measures that are also 

included in the utilities’ programs, except that the utilities are not seeking to have the 

kWh values deemed; these include the following efficient technologies (e.g., Chiller 

Efficiency, Packaged Unit Efficiency, and VAV).  It is unclear if DCEO seeks to have 

deemed the kWh savings of this particular subset of measures.  Furthermore, these 

Appendices list a considerable amount of information for each measure.  Staff does not 

know if DCEO seeks just the per installation values (in the front part of these tables) to 

be deemed, or if DCEO also seeks to have deemed the projected total kWh savings 

(shown further down, next to what looks like projected installation levels). 

 Third, in response to a Staff data request, DCEO cites several DCEO Exhibits, 

which include two types of kWh savings values:  (A) per installation and (B) total.  The 

latter are equal to (i) the per-installation values times (ii) an assumed or projected 

number of installations times (iii) an assumed realization rate times (iv) an assumed net-

to-gross ratio.  Thus, if DCEO seeks to have the total kWh savings values deemed, it 
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would essentially be asking for the deeming of all four sets of numbers (i-iv).  However, 

DCEO may only be asking for the per-installation kWh savings values to be deemed.  

 Furthermore, having received this broad yet ambiguous description of what 

DCEO seeks to have deemed one day prior to filing testimony, Staff has had virtually no 

opportunity to investigate the basis for these values.  In short, Staff cannot, at this time, 

attest to the appropriateness of how DCEO’s proposed deemed values were 

determined.  

 In any event, even if Staff was convinced that all the deemed values proposed by 

the Company and DCEO were derived in an appropriate manner and were the “best” 

values that could be determined at this time, Staff would still be opposed to their 

adoption in this or any other planning docket.  It is important to remember that these 

deemed values are simply not needed at this time.  The Commission will not need them 

until it must make determinations of energy savings pursuant to Sections 12-103 (i) and 

(j) of the Act.  Furthermore, Staff is not arguing against the use of databases of relevant 

information gathered at other times and other places.  But, as noted by Staff witness 

Zuraski,  

[T]hat same wealth of useful data and sound expert analysis will still exist 
one year from now, two years from now, three years from now, etc.  In 
fact, there may be even more of such data and studies available.  In 
addition, there will have been significantly more time for Staff and 
interveners (in preparation of future Sections 12-103 (i) and (j) 
proceedings) to have reviewed this wealth of data and studies and to have 
determined if some of it is less than useful or less than sound.  Staff may 
even hire additional personnel or consultants, specializing in energy 
efficiency program evaluation, to cobble together Staff’s version of the 
most reasonable and accurate energy efficiency databases.  On the other 
hand, while reliance on such databases may be reasonable and even 
preferable for some programs, measures, and/or variables, such reliance 
may be unreasonable in other instances.  In either event, the decision to 
rely on such databases, like the decision to use one set of values versus 
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another, need not and should not be made at this time, in this docket, or 
for that matter, in any planning docket. 

ICC Staff Ex. 1.0 at 38-39. 
 
 Staff also rejects the Company’s argument that it is placed at excessive risk 

without deemed values.  First, the risk faced by the Company is negligible.  For Ameren, 

the monetary penalty mentioned in the Act for failure to meet the standards cannot 

exceed a total of $670,000 ($335,000 if, after 2 years, Ameren fails to meet the 

efficiency standard, plus another $335,000 if, after 3 years, Ameren fails to meet the 

efficiency standard).  When compared to the Company’s annual distribution rate 

revenues (at current rates), $335,000 would amount to a not-very-impressive penalty of 

less than 0.05% (That is not 5 percent, but 5 hundredths of 1 percent!).  (Staff Ex. 1.0, 

p. 39)   

 For all the above reasons, Staff recommends that the Commission reject the 

Company and DCEO proposals to deem values for future use in Section 12-103 (i) and 

(j) proceedings. 

4. Basing percent savings on actual usage versus previously 
forecast usage 

 As already noted, following the second and third years of the plan, Sections 12-

103 (i) of the Act require a determination of whether the “electric utility fails to meet the 

efficiency standard specified in subsection (b).”  220 ILCS 5/12-103(i).  For this 

determination, Staff witness Zuraski recommended that the efficiency standard be 

“0.4% of [the previously forecast quantity of] energy delivered in the year commencing 

June 1, 2009” and “0.6% of [the previously forecast quantity of] energy delivered in the 

year commencing June 1, 2010”  rather than “0.4% of [the actual quantity of] energy 
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delivered in the year commencing June 1, 2009” and “0.6% of [the actual quantity of] 

energy delivered in the year commencing June 1, 2010.”  After providing his rationale 

for this approach, he testified that  

If it is permissible under the Act, then I would recommend using previously 
determined total consumption (that is, determined in this proceeding as 
weather-normalized, expected usage), and that after-the-fact energy 
savings determinations be adjusted if necessary to reflect an assumption 
of normal weather, as well. 

ICC Staff Ex. 1.0 at 46. 

 Although no witness opposed the proposal, it is also necessary that the proposal 

be consistent with Illinois law.  In this regard, Staff notes that subsection (b) contains 

numerous references to “energy delivered in the year commencing [June 1, 2008 and 

each subsequent year through 2015 and beyond].  220 ILCS 5/12-103(b).  As noted 

above, where language in a statute is clear and unambiguous, the statute is to be its 

plain meaning (Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (Ill. 1997)), 

and the plain meaning of “energy delivered in the year commenting June 1” is energy 

actually delivered during that year rather than energy forecasted to be delivered or 

delivered after adjusting for variations from normal weather.  Accordingly, Staff 

withdraws this proposal. 
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IV. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket.  

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
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APPENDIX A:  220 ILCS 5/12-103 

Sec. 12-103. Energy efficiency and demand-response measures. 

 (a) It is the policy of the State that electric utilities are required to 
use cost-effective energy efficiency and demand-response measures to 
reduce delivery load. Requiring investment in cost-effective energy 
efficiency and demand-response measures will reduce direct and indirect 
costs to consumers by decreasing environmental impacts and by avoiding 
or delaying the need for new generation, transmission, and distribution 
infrastructure. It serves the public interest to allow electric utilities to 
recover costs for reasonably and prudently incurred expenses for energy 
efficiency and demand-response measures. As used in this Section, "cost-
effective" means that the measures satisfy the total resource cost test. 
The low-income measures described in subsection (f)(4) of this Section 
shall not be required to meet the total resource cost test. For purposes of 
this Section, the terms "energy-efficiency", "demand-response", "electric 
utility", and "total resource cost test" shall have the meanings set forth in 
the Illinois Power Agency Act. For purposes of this Section, the amount 
per kilowatthour means the total amount paid for electric service 
expressed on a per kilowatthour basis. For purposes of this Section, the 
total amount paid for electric service includes without limitation estimated 
amounts paid for supply, transmission, distribution, surcharges, and add-
on-taxes. 

 (b) Electric utilities shall implement cost-effective energy efficiency 
measures to meet the following incremental annual energy savings goals: 

 (1) 0.2% of energy delivered in the year commencing June 
1, 2008; 

 (2) 0.4% of energy delivered in the year commencing June 
1, 2009; 

 (3) 0.6% of energy delivered in the year commencing June 
1, 2010; 

 (4) 0.8% of energy delivered in the year commencing June 
1, 2011; 

 (5) 1% of energy delivered in the year commencing June 1, 
2012; 

 (6) 1.4% of energy delivered in the year commencing June 
1, 2013; 
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 (7) 1.8% of energy delivered in the year commencing June 
1, 2014; and 

 (8) 2% of energy delivered in the year commencing June 1, 
2015 and each year thereafter. 

 (c) Electric utilities shall implement cost-effective demand-response 
measures to reduce peak demand by 0.1% over the prior year for eligible 
retail customers, as defined in Section 16-111.5 of this Act. This 
requirement commences June 1, 2008 and continues for 10 years. 

 (d) Notwithstanding the requirements of subsections (b) and (c) of 
this Section, an electric utility shall reduce the amount of energy efficiency 
and demand-response measures implemented in any single year by an 
amount necessary to limit the estimated average increase in the amounts 
paid by retail customers in connection with electric service due to the cost 
of those measures to: 

 (1) in 2008, no more than 0.5% of the amount paid per 
kilowatthour by those customers during the year ending May 31, 
2007; 

 (2) in 2009, the greater of an additional 0.5% of the amount 
paid per kilowatthour by those customers during the year ending 
May 31, 2008 or 1% of the amount paid per kilowatthour by those 
customers during the year ending May 31, 2007; 

 (3) in 2010, the greater of an additional 0.5% of the amount 
paid per kilowatthour by those customers during the year ending 
May 31, 2009 or 1.5% of the amount paid per kilowatthour by those 
customers during the year ending May 31, 2007; 

 (4) in 2011, the greater of an additional 0.5% of the amount 
paid per kilowatthour by those customers during the year ending 
May 31, 2010 or 2% of the amount paid per kilowatthour by those 
customers during the year ending May 31, 2007; and 

 (5) thereafter, the amount of energy efficiency and demand-
response measures implemented for any single year shall be 
reduced by an amount necessary to limit the estimated average net 
increase due to the cost of these measures included in the amounts 
paid by eligible retail customers in connection with electric service 
to no more than the greater of 2.015% of the amount paid per 
kilowatthour by those customers during the year ending May 31, 
2007 or the incremental amount per kilowatthour paid for these 
measures in 2011. 
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 No later than June 30, 2011, the Commission shall review the 
limitation on the amount of energy efficiency and demand-response 
measures implemented pursuant to this Section and report to the General 
Assembly its findings as to whether that limitation unduly constrains the 
procurement of energy efficiency and demand-response measures. 

 (e) Electric utilities shall be responsible for overseeing the design, 
development, and filing of energy efficiency and demand-response plans 
with the Commission. Electric utilities shall implement 100% of the 
demand-response measures in the plans. Electric utilities shall implement 
75% of the energy efficiency measures approved by the Commission, and 
may, as part of that implementation, outsource various aspects of program 
development and implementation. The remaining 25% of those energy 
efficiency measures approved by the Commission shall be implemented 
by the Department of Commerce and Economic Opportunity, and must be 
designed in conjunction with the utility and the filing process. The 
Department may outsource development and implementation of energy 
efficiency measures. A minimum of 10% of the entire portfolio of cost-
effective energy efficiency measures shall be procured from units of local 
government, municipal corporations, school districts, and community 
college districts. The Department shall coordinate the implementation of 
these measures. 

 The apportionment of the dollars to cover the costs to implement 
the Department's share of the portfolio of energy efficiency measures shall 
be made to the Department once the Department has executed grants or 
contracts for energy efficiency measures and provided supporting 
documentation for those grants and the contracts to the utility. 

 The details of the measures implemented by the Department shall 
be submitted by the Department to the Commission in connection with the 
utility's filing regarding the energy efficiency and demand-response 
measures that the utility implements. 

 A utility providing approved energy efficiency and demand-
response measures in the State shall be permitted to recover costs of 
those measures through an automatic adjustment clause tariff filed with 
and approved by the Commission. The tariff shall be established outside 
the context of a general rate case. Each year the Commission shall initiate 
a review to reconcile any amounts collected with the actual costs and to 
determine the required adjustment to the annual tariff factor to match 
annual expenditures. 

 Each utility shall include, in its recovery of costs, the costs 
estimated for both the utility's and the Department's implementation of 
energy efficiency and demand-response measures. Costs collected by the 
utility for measures implemented by the Department shall be submitted to 
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the Department pursuant to Section 605-323 of the Civil Administrative 
Code of Illinois and shall be used by the Department solely for the 
purpose of implementing these measures. A utility shall not be required to 
advance any moneys to the Department but only to forward such funds as 
it has collected. The Department shall report to the Commission on an 
annual basis regarding the costs actually incurred by the Department in 
the implementation of the measures. Any changes to the costs of energy 
efficiency measures as a result of plan modifications shall be appropriately 
reflected in amounts recovered by the utility and turned over to the 
Department. 

 The portfolio of measures, administered by both the utilities and the 
Department, shall, in combination, be designed to achieve the annual 
savings targets described in subsections (b) and (c) of this Section, as 
modified by subsection (d) of this Section. 

 The utility and the Department shall agree upon a reasonable 
portfolio of measures and determine the measurable corresponding 
percentage of the savings goals associated with measures implemented 
by the utility or Department. 

 No utility shall be assessed a penalty under subsection (f) of this 
Section for failure to make a timely filing if that failure is the result of a lack 
of agreement with the Department with respect to the allocation of 
responsibilities or related costs or target assignments. In that case, the 
Department and the utility shall file their respective plans with the 
Commission and the Commission shall determine an appropriate division 
of measures and programs that meets the requirements of this Section. 

 If the Department is unable to meet incremental annual 
performance goals for the portion of the portfolio implemented by the 
Department, then the utility and the Department shall jointly submit a 
modified filing to the Commission explaining the performance shortfall and 
recommending an appropriate course going forward, including any 
program modifications that may be appropriate in light of the evaluations 
conducted under item (7) of subsection (f) of this Section. In this case, the 
utility obligation to collect the Department's costs and turn over those 
funds to the Department under this subsection (e) shall continue only if the 
Commission approves the modifications to the plan proposed by the 
Department. 

 (f) No later than November 15, 2007, each electric utility shall file 
an energy efficiency and demand-response plan with the Commission to 
meet the energy efficiency and demand-response standards for 2008 
through 2010. Every 3 years thereafter, each electric utility shall file an 
energy efficiency and demand-response plan with the Commission. If a 
utility does not file such a plan, it shall face a penalty of $100,000 per day 
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until the plan is filed. Each utility's plan shall set forth the utility's proposals 
to meet the utility's portion of the energy efficiency standards identified in 
subsection (b) and the demand-response standards identified in 
subsection (c) of this Section as modified by subsections (d) and (e), 
taking into account the unique circumstances of the utility's service 
territory. The Commission shall seek public comment on the utility's plan 
and shall issue an order approving or disapproving each plan within 3 
months after its submission. If the Commission disapproves a plan, the 
Commission shall, within 30 days, describe in detail the reasons for the 
disapproval and describe a path by which the utility may file a revised draft 
of the plan to address the Commission's concerns satisfactorily. If the 
utility does not refile with the Commission within 60 days, the utility shall 
be subject to penalties at a rate of $100,000 per day until the plan is filed. 
This process shall continue, and penalties shall accrue, until the utility has 
successfully filed a portfolio of energy efficiency and demand-response 
measures. Penalties shall be deposited into the Energy Efficiency Trust 
Fund. In submitting proposed energy efficiency and demand-response 
plans and funding levels to meet the savings goals adopted by this Act the 
utility shall: 

 (1) Demonstrate that its proposed energy efficiency and 
demand-response measures will achieve the requirements that are 
identified in subsections (b) and (c) of this Section, as modified by 
subsections (d) and (e). 

 (2) Present specific proposals to implement new building and 
appliance standards that have been placed into effect. 

 (3) Present estimates of the total amount paid for electric 
service expressed on a per kilowatthour basis associated with the 
proposed portfolio of measures designed to meet the requirements 
that are identified in subsections (b) and (c) of this Section, as 
modified by subsections (d) and (e). 

 (4) Coordinate with the Department and the Department of 
Healthcare and Family Services to present a portfolio of energy 
efficiency measures targeted to households at or below 150% of 
the poverty level at a level proportionate to those households' share 
of total annual utility revenues in Illinois. 

 (5) Demonstrate that its overall portfolio of energy efficiency 
and demand-response measures, not including programs covered 
by item (4) of this subsection (f), are cost-effective using the total 
resource cost test and represent a diverse cross-section of 
opportunities for customers of all rate classes to participate in the 
programs. 
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 (6) Include a proposed cost-recovery tariff mechanism to 
fund the proposed energy efficiency and demand-response 
measures and to ensure the recovery of the prudently and 
reasonably incurred costs of Commission-approved programs. 

 (7) Provide for an annual independent evaluation of the 
performance of the cost-effectiveness of the utility's portfolio of 
measures and the Department's portfolio of measures, as well as a 
full review of the 3-year results of the broader net program impacts 
and, to the extent practical, for adjustment of the measures on a 
going-forward basis as a result of the evaluations. The resources 
dedicated to evaluation shall not exceed 3% of portfolio resources 
in any given year. 

 (g) No more than 3% of energy efficiency and demand-response 
program revenue may be allocated for demonstration of breakthrough 
equipment and devices. 

 (h) This Section does not apply to an electric utility that on 
December 31, 2005 provided electric service to fewer than 100,000 
customers in Illinois.  

 (i) If, after 2 years, an electric utility fails to meet the efficiency 
standard specified in subsection (b) of this Section, as modified by 
subsections (d) and (e), it shall make a contribution to the Low-Income 
Home Energy Assistance Program. The combined total liability for failure 
to meet the goal shall be $1,000,000, which shall be assessed as follows: 
a large electric utility shall pay $665,000, and a medium electric utility shall 
pay $335,000. If, after 3 years, an electric utility fails to meet the efficiency 
standard specified in subsection (b) of this Section, as modified by 
subsections (d) and (e), it shall make a contribution to the Low-Income 
Home Energy Assistance Program. The combined total liability for failure 
to meet the goal shall be $1,000,000, which shall be assessed as follows: 
a large electric utility shall pay $665,000, and a medium electric utility shall 
pay $335,000. In addition, the responsibility for implementing the energy 
efficiency measures of the utility making the payment shall be transferred 
to the Illinois Power Agency if, after 3 years, or in any subsequent 3-year 
period, the utility fails to meet the efficiency standard specified in 
subsection (b) of this Section, as modified by subsections (d) and (e). The 
Agency shall implement a competitive procurement program to procure 
resources necessary to meet the standards specified in this Section as 
modified by subsections (d) and (e), with costs for those resources to be 
recovered in the same manner as products purchased through the 
procurement plan as provided in Section 16-111.5. The Director shall 
implement this requirement in connection with the procurement plan as 
provided in Section 16-111.5. 
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 For purposes of this Section, (i) a "large electric utility" is an electric 
utility that, on December 31, 2005, served more than 2,000,000 electric 
customers in Illinois; (ii) a "medium electric utility" is an electric utility that, 
on December 31, 2005, served 2,000,000 or fewer but more than 100,000 
electric customers in Illinois; and (iii) Illinois electric utilities that are 
affiliated by virtue of a common parent company are considered a single 
electric utility. 

 (j) If, after 3 years, or any subsequent 3-year period, the 
Department fails to implement the Department's share of energy efficiency 
measures required by the standards in subsection (b), then the Illinois 
Power Agency may assume responsibility for and control of the 
Department's share of the required energy efficiency measures. The 
Agency shall implement a competitive procurement program to procure 
resources necessary to meet the standards specified in this Section, with 
the costs of these resources to be recovered in the same manner as 
provided for the Department in this Section. 

 (k) No electric utility shall be deemed to have failed to meet the 
energy efficiency standards to the extent any such failure is due to a 
failure of the Department or the Agency. 
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