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DIRECT TESTIMONY OF CARLISLE KELLY 1 

Illinois Commerce Commission Docket Number 07-0446 2 

 3 

I.   OPINIONS, BELIEFS AND CONCLUSIONS 4 

Q1: Please state your name, occupation, and marital status. 5 

 My name is Carlisle Kelly.  I am a farmer in Central Illinois. I am married to my 6 

wife DeAnna. We have two children, Jill and Tom. 7 

Q2. Please describe your education? 8 

I graduated from my hometown high school in Le Roy, Illinois. Later I attended 9 

Illinois State University in Normal, Illinois. I obtained a formal degree in history with a 10 

minor in agriculture.  11 

Q3. What is your current occupation? 12 

I am a farmer. I retired from the railroad after working there for many years. 13 

Q4: What is the purpose of your testimony in this matter? 14 

I would like to testify in opposition to the proposed application that Enbridge has 15 

filed in this matter. My wife and I own land in the path of the proposed pipeline route. 16 

The path of the proposed pipeline cuts directly through our property. We have planted 17 

thousands of trees in the conservation program on our property. We already have an old 18 

abandoned pipeline on our property and it is an environmental disaster. Enbridge is 19 

proposing to put a second pipeline on our property, and possibly a third. 20 

Q5: What is the basis of your opposition? 21 

For many reasons, I oppose the Enbridge application. It is my opinion Enbridge 22 

has intentionally misrepresented the issues in this matter for the purpose of obtaining a 23 
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favorable ruling from the Illinois Commerce Commission. I will hereafter refer to the 1 

Illinois Commerce Commission as the “ICC”.  2 

I have spent hundreds of hours researching this issue. I have reviewed federal 3 

documents, state documents, and thousands of pages of materials regarding this subject 4 

matter. I have researched the topic of Canadian tar sands mining and extraction and 5 

performed an extensive analysis of the issues surrounding this proposed project. I have 6 

come to the conclusion this issue is about Big Oil money, lots of money. It is about a 7 

Canadian company wanting to take land owned by Illinois landowners for the purpose of 8 

benefiting Enbridge, its shareholders, and Big Oil companies. It is not about benefiting 9 

Illinois citizens in any appreciable way.  10 

Q6: After performing your research into this whole issue, please elaborate on 11 

some of the reasons why you oppose the Enbridge application in this matter, Case 12 

07-446? 13 

First and foremost, I believe Enbridge has misrepresented to the ICC the claim 14 

that Enbridge owns an easement or right-of-way through much of the proposed route 15 

between Flanagan, Illinois and Patoka, Illinois. It is my belief Enbridge has intentionally 16 

misrepresented this issue so that it would seem like landowners were not being harmed. 17 

Enbridge has painted its application in such a way so as to leave the ICC members with 18 

the impression that the proposed pipeline would simply be going through an old easement 19 

or right-of-way that Enbridge claims it purchased from Central Illinois Pipeline 20 

Company. That is simply not true. Enbridge has been fast, loose and intentionally vague 21 

in responding to exactly where the proposed pipeline will be located. In the application, 22 

Enbridge leads the reader to believe the pipeline will be placed within the old easement, 23 
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thus implying that the landowners will not be harmed in any way because the proposed 1 

new pipeline will be inside the old easement. Again, this is not true for several reasons. 2 

I oppose the application because the project is being proposed to benefit Enbridge 3 

and its shareholders, and the foreign big oil interests. It is not designed to benefit the 4 

public. The project is designed to open up new markets for Canadian tar sands petroleum 5 

products. The Canadian tar sands developers now have a glut of product with no easy 6 

way to get their product to market. Enbridge will be paid based on every barrel of product 7 

shipped in the pipeline. The product shipped in the pipeline, the more Enbridge will be 8 

paid. It is that simple. Enbridge argues the project will offer the United States a more 9 

stable and secure source of petroleum. In effect, the proposal is designed to displace our 10 

existing supply of traditional crude oil with a new source of petroleum derived from 11 

Canadian tar sands.  12 

This is like a shell game, where the real reason or purpose for the project is 13 

shifted around quickly around, in an attempt to try to confuse people. The price of 14 

petroleum is set on the world market. The price of a barrel of traditional crude oil is not 15 

set by Enbridge, or Canadian tar sands producers. The amount of additional supply that 16 

this proposed project will provide to the world market is only a proverbial drop in the 17 

bucket. It will have essentially no effect at all on the price of crude oil. Essentially the 18 

main argument Enbridge is making in support of the application is that the proposed 19 

project will provide the U.S. with an alternative source of petroleum, from a country that 20 

has historically been an ally and friend of the U.S. Enbridge has not submitted any 21 

evidence or proof that Illinois citizens, or even U.S. citizens will be better off with 22 
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Canadian tar sands product, as opposed to traditional crude oil sources that supply the 1 

U.S.  2 

Enbridge fails to mention that Canadian tar sands product is more expensive to 3 

extract than traditional crude oil, it costs a lot more to process into a useable product, and 4 

it is tremendously more harmful to the environment than traditional crude oil. It is not by 5 

coincidence that Enbridge has failed to mention these points. The proposed project 6 

requires us to believe that switching to a more expensive source of petroleum, Canadian 7 

tar sands product, will be better for the U.S. In essence, Enbridge asks us to believe that 8 

switching to its Canadian tar sands product, which is more expensive to produce and 9 

more harmful to the environment, is somehow better for our country. Enbridge would 10 

have us believe that because Canada is a politically stable country, the negatives 11 

associated with the tar sands are offset by the benefits of having the option of a stable 12 

source of petroleum. Enbridge expects us to ignore the fact that it costs more money per 13 

barrel to produce a barrel of Canadian tar sands product compared to traditional crude oil. 14 

Enbridge expects us to ignore the fact that mining and extracting Canadian tar sands is 15 

extremely harmful to the environment, and one of the leading causes of green house gas 16 

emissions in the world today.  17 

This project is entirely about a multibillion dollar Canadian company wanting to 18 

make a lot of money. It is about big oil companies swooping into Canada and pillaging 19 

the earth, strip mining large tracts of land, and damaging the environment,  20 

Q7: Please explain why the old 1939 easement through your property is no longer 21 

valid. 22 



 6

 The old easement was abandoned many years ago. Enbridge does not hold a valid 1 

easement for the old pipeline right-of-way. In 1939, a company known as Texas Empire 2 

Pipeline Company was granted an easement through real estate in Central and Southern 3 

Illinois. The easement contained a restriction or condition that the easement would only 4 

remain valid if the pipeline was maintained. The pipeline has been abandoned and has not 5 

been maintained for many years. Therefore the easement or right-of-way has been 6 

extinguished. Enbridge knows the pipeline has not been maintained, and it is a material 7 

misrepresentation for them to try and leave the ICC with the impression that it holds a 8 

valid easement to anything.  9 

Q8: What type of condition is the old pipeline in now? I am referring to the 10 

pipeline that was constructed back around 1939. 11 

The old pipeline has not been used for many years. It has been abandoned and is 12 

in a state of complete disrepair.  The pipeline has come up out of the ground in many 13 

areas. I tried to get the previous pipeline company who owned the pipeline to come in 14 

and fix the pipeline. A fellow from the pipeline company, Mark McBroom, came to the 15 

property and told me the company had no intention of replacing the pipeline or fixing it. 16 

He said they ran some type of device down the pipe to inspect it. He called it a “pig” and 17 

apparently it is some type of mechanical device that can inspect pipelines. Mr. McBroom 18 

told me the pipeline was full of holes and it could not be used anymore.  I tried to get 19 

them to fix the pipe and bury it underground, but they wouldn’t do so. He told me there 20 

has not been any oil pumped in the pipe for many years because the pipe leaks. The pipe 21 

has come up out of the ground and it leaks some type of substance when it rains. It is 22 

dripping into the creek on my property. It is rusted a lot. The pipe has come up out of the 23 
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ground where it comes through my creek. A lot of logs and trees catch on the pipe in the 1 

creek and it creates a big dammed up area of water. Then it floods my property. I don’t 2 

like the fact that stuff drips into the creek from the pipe. I am a conservationist and it 3 

greatly bothers me the old pipeline which Enbridge claims to now own is an 4 

environmental problem. 5 

Q9: What have you done to try and legally get this issue resolved? 6 

 Last spring, Enbridge representatives contacted me and asked permission to come 7 

onto my property and do some surveys for a new pipeline. They Enbridge guy asked me 8 

to sign some papers giving them permission to come onto my property. I told them I did 9 

not want them to come onto my property. I refused to give them permission. We met with 10 

the Enbridge representative and I told him I just did not want them coming onto my 11 

property. The Enbridge guy told me they were going to come onto my property anyway. 12 

He claimed they already owned an easement to come onto the property. I asked him, “If 13 

you claim that you already have a right to come onto my property, then why do you want 14 

me to sign the papers that indicate I give you permission to come onto the property?”  15 

They came on my property even though I told them not to do so. Rather than get 16 

into a fight with them, I filed a lawsuit in DeWitt County court asking a judge to declare 17 

that Enbridge does not own the easement or right-of-way. Enbridge did not want the 18 

matter decided locally and they transferred the case to federal court. We are awaiting the 19 

federal judge’s decision. In my opinion, Enbridge is just trying to stall so they can delay 20 

the court from ruling that the old 1939 easement is no longer valid.   21 

Q10: Do you have other concerns about the old pipeline that Enbridge claims it 22 

owns? 23 
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 Yes. I am aware of many places where the old pipeline has come up out of the 1 

ground. I have personally visited many places where the pipe is completely eroded out of 2 

the ground. It is unsafe. It violates federal pipeline safety violations and it bothers me. 3 

Q11: Have you complained to anyone about this? 4 

 Yes, I have complained. I have complained a lot. As I mentioned, I complained to 5 

Mark McBroom about this matter. They told me nothing could be done about it. I have 6 

filed a formal complaint with the Office of Pipeline Safety. The attached Exhibit 1 is a 7 

copy of the letter I sent to the Office of Pipeline Safety.  I have complained to the 8 

Department of Natural Resources, the Illinois EPA, and I have sent copies of these 9 

complaints to many people. In my opinion, something is wrong if a pipeline company can 10 

allow a pipeline to fall into complete disrepair, abandon it, and then refuse to clean it up. 11 

The landowner is stuck with the mess, stuck with the legal liability, and all the hassle. I 12 

want something done about the old pipeline before they ever think about requesting to put 13 

in a second or third pipeline. 14 

Q12: Who mentioned a third pipeline? 15 

 Enbridge did. Enbridge is sending proposed right-of-way easements out to 16 

everybody, and the document will allow them to put in two pipelines. I already have one 17 

pipeline on my property and it is a rusting hunk of junk. It is polluting my property and 18 

the creek. It is leaking some type of substance from the pipe and I don’t like it. Now they 19 

want to build this new second pipeline. And they want me to sign papers that would 20 

allow them to even put in a third pipeline anytime they want in the future.  I don’t like the 21 

pipeline that is on my property now, and they want to try and force two more on me.  22 

Q13: What do you raise on your farm now? 23 
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 I raise trees. I also raise some corn and soybeans occasionally, but most of my 1 

farm has been set aside for conservation purposes. My wife and I planted thousands of 2 

trees several years ago. They want to put their new pipeline on my property and they tell 3 

me I will not be able to plant trees on my property. I try to be a good conservationist, and 4 

they come in to try and force me to have two more pipelines on my property. They said, 5 

“We’ll pay you some money.”  I don’t care about their money. I don’t care a bit about 6 

their money. I would rather have my trees than have their money. I don’t want their 7 

pipeline on me. I don’t want the old rotting pipeline on me, and I don’t want a second or 8 

third one either.  9 

Q14. Do you know where they want to put the proposed new pipeline?  10 

 Not exactly. I have tried to find answers to that question, but they are very evasive 11 

about answering that question. Nobody can answer where, exactly, they plan to put the 12 

proposed new pipe. The Enbridge application seems to indicate the proposed pipeline 13 

will be near the old easement, but not within the right-of-way of the old easement.  The 14 

application does not specify with any certainty as to where they intend to place the pipe 15 

on any individual landowner’s property. If Enbridge intends to put the proposed pipeline 16 

in an area away from the old pipeline, then I would be forced to put up with the old 17 

rotting pipeline and dealing with it. Then I would also be forced to have more property 18 

used for their proposed new pipeline. I haven’t the foggiest idea where they want to put 19 

the third pipeline. But the documents they want people to sign states they want to be able 20 

to put in a second pipeline after they put in the first one. I don’t want one pipeline and 21 

they want to force three on me. It is ridiculous.  22 

 23 
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Q15. During your research of this issue, have you developed concerns about safety 1 

as relates to a new pipeline? 2 

 I have many safety concerns. The old pipeline is an accident waiting to happen. 3 

The old pipeline violates numerous federal safety regulations. I have asked to view the 4 

safety and inspection records and Enbridge has refused to give them to me. I have asked 5 

to view and inspect the maintenance records for the old pipeline. Enbridge has refused to 6 

give me those records as well.  7 

Recently Enbridge had a pipeline accident at one of its pipelines in Minnesota. 8 

Two people were killed. I think safety is a huge concern. Enbridge wants to force this 9 

pipeline on me against my will. But when I bring up safety issues, they argue that issue is 10 

not relevant to this application. In my book, safety issues are always relevant. There was 11 

recently a big pipeline fire north of Bloomington, Illinois. It was in the newspaper with 12 

pictures and everything. It was on the front page of the paper. I can’t really believe 13 

Enbridge is arguing that safety issues aren’t relevant. 14 

If the old pipeline is any indication of the way Enbridge intends to operate its 15 

proposed new pipeline, then I think everybody is in trouble. I have serious concerns about 16 

the integrity of Enbridge and its ability to safely operate a pipeline. My research of public 17 

documents has confirmed my worries that Enbridge seems to be more concerned about 18 

profits than safety. See attached Exhibit 2. Enbridge has repeatedly been cited across the 19 

country for numerous safety violations related to its pipelines. It appears Enbridge has a 20 

culture of non-compliance when it comes to safety violations. The federal agency known 21 

as the “Department of Transportation, Pipeline and Hazardous Materials Safety 22 

Administration, Office of Pipeline Safety” has cited Enbridge companies numerous times 23 
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across the country. Enbridge has had accidents, deaths, petroleum spills, and a host of 1 

safety violations across the country.  2 

Part of the problem seems to be that there is no easily available single source of 3 

information where an interested party can review and tabulate all the violations that the 4 

company has been involved in as pertains to its pipeline operations. Enbridge has 5 

received numerous fines related to its operations, in fact some large monetary fines. The 6 

attached exhibits show the company has received individual fines exceeding one hundred 7 

thousand dollars ($100,000.00). At first glance these fines appear to be large monetary 8 

penalties when viewed by a common citizen, but when you consider that Enbridge is a 9 

multi-billion dollar company, the fines are similar to someone paying for a cup of coffee. 10 

The documents show that Enbridge has conceded the violations. In my opinion, Enbridge 11 

views the fines as simply a cost of doing business. I think it will be interesting to learn 12 

how much Enbridge will be fined, if at all, for the deaths of the two Enbridge employees 13 

that occurred recently as a result of the Clearbrook, Minnesota accident. I have included 14 

Exhibit 3, a recent report about this accident. 15 

Q16. After conducting your investigation and research, what are your thoughts 16 

and opinions about the need for this pipeline? 17 

 I believe Enbridge wants to build this pipeline because the company will make a 18 

lot of money by doing so. I don’t think there is inherently anything wrong with a 19 

company wanting to make money, but I do have a problem with a large multi-billion 20 

dollar company like Enbridge trying to push little guys like me and the other landowners 21 

around. I do not want to be disrespectful, but in my opinion Enbridge is doing this project 22 

so the company will make a lot of money. The Enbridge shareholders will make a lot of 23 
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money as well. I do not believe for even a moment that Enbridge is doing this to help 1 

anyone except themselves. The proposed project is not intended to benefit Illinois 2 

citizens. In my opinion, it is a disservice to all Illinois citizens for Enbridge to suggest 3 

this project is being proposed to benefit Illinois citizens. There is no real need for this 4 

pipeline. On the other hand, Enbridge wants this pipeline. The Big oil companies want 5 

this pipeline. Investment bankers want this pipeline. But it is important to remember there 6 

is a big difference between “needs” and “wants”. This pipeline will not affect the overall 7 

supply of world petroleum by-product in any appreciable way. The proposed project will 8 

allow Enbridge and the large oil companies to ship Canadian petroleum by-products to 9 

Texas and the Gulf Coast less expensively than alternative routes. These large foreign oil 10 

companies and Enbridge will make a lot of money by having a less expensive way to 11 

transport their refined petroleum product to the Gulf Coast and beyond. This proposed 12 

pipeline will not benefit Illinois citizens in any appreciable way at all.  13 

Q17. Do you have any opinions as to whether the Enbridge pipeline proposal will 14 

lower the costs of gasoline or diesel fuel for Illinois citizens? 15 

The proposal will not affect local gasoline prices in a favorable way. It may cause 16 

an increase in the price of gasoline and other refined products because it costs a lot more 17 

to produce a barrel of Canadian tar sands product compared to traditional crude oil. I am 18 

not an economist, but you don’t need to have a PHD to express an opinion. When 19 

something costs more to extract from the earth, and more to produce into a useable 20 

product, it will have a higher end cost to consumers. The Enbridge application is full of a 21 

lot of fluff and talk, but none of it makes any common sense. I have not seen any credible 22 

evidence suggesting the pipeline will decrease costs of refined products like gasoline for 23 
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the consumer. For example, the Enbridge application mentions that PADD II refineries 1 

are planning to spend billions of dollars to upgrade their refineries so they can handle the 2 

heavy tar sands by-product. You don’t need to be a rocket scientist to understand that 3 

these large refineries are going to try and quickly recoup any money they spend on 4 

upgrading their refineries. These refineries are likely to increase the cost of the refined 5 

product to consumers to pay for these refinery expenses. If there is any profit left after the 6 

refineries pay for these capital upgrades, the refineries will pocket the profit. That is how 7 

business works, and again, you don’t need a PHD in economics to understand that point. 8 

The refineries will not give the profits back to consumers by lowering the price of refined 9 

products such as gasoline or diesel fuel.  Our expert economist Sean Durkin has included 10 

a nice graph in his exhibits showing the price of gasoline in Illinois, the Midwest, and in 11 

the United States. It is my opinion, as an Illinois consumer, that my gasoline and diesel 12 

prices at the pump will not decrease if Enbridge builds its proposed pipeline. In fact, I am 13 

not familiar with any verifiable claim by Enbridge that gasoline or diesel will be affected 14 

in any way by the proposed pipeline. 15 

Q18. Explain your understanding of what Enbridge intends to do with the old 16 

pipeline from 1939, the one it alleges it bought from the Central Illinois Pipeline 17 

Company? 18 

I have no idea what they plan to do with the old pipeline. I have tried to get some 19 

solid answers from Enbridge in the past, but nobody will answer these questions. I have 20 

inquired as to whether they intend to dig up and remove the old pipeline that was 21 

constructed in 1939. They allege they own it, and it has not been used in more than ten 22 

years. It is apparently full of holes. It has already damaged the environment. I want to 23 
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know what Enbridge plans to do with the old pipeline. It is difficult for me to believe that 1 

a pipeline company can abandon an old pipeline and just expect to walk away from it, 2 

allowing it to rust away in the ground and contaminate the environment.  I have tried to 3 

get answers without any luck. But I don’t believe it is legal or proper for them to simply 4 

leave the old pipeline for the landowners to deal with. The expense of cleaning up and 5 

removing the old pipeline will be tremendous. Before Enbridge even talks about wanting 6 

to put in a second pipeline, they should be required to explain what will happen to the old 7 

pipeline they claim to now own.  8 

Q19. After investigating the tar sands subject matter, what are your opinions 9 

regarding the environmental aspects of this proposed project? 10 

During my research into this topic, I have become well acquainted with this 11 

subject matter. While I do not claim to be an expert in this arena, I certainly have formed 12 

opinions, beliefs and a knowledge base during my study of this subject. There are 13 

obviously many adverse environmental aspects related to this project. It is a tremendous 14 

understatement to simply describe the situation as having “adverse environmental 15 

aspects.” 16 

First, I think it is important for the ICC to understand what this proposed pipeline 17 

will be transporting. Maybe I should first state what it will not transport. For all practical 18 

purposes, the proposed project will not transport traditional crude oil. Enbridge has 19 

attempted in the application to blur this distinction and confuse the issue by implying the 20 

pipeline will transport traditional crude oil that has been pumped as a liquid from under 21 

the ground. While Enbridge may in fact transport a few barrels of traditional crude oil 22 

simply to be able to state the pipeline does pump crude oil, the greatest lion’s share of the 23 
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product will be by-product obtained from the Canadian tar sands. Enbridge has 1 

intentionally avoided responding to my request asking it to clarify what it will be 2 

transporting, who owns the product, and where it originated. I think Enbridge has 3 

intentionally tried to confuse the issue and blur the distinction by using terms in its 4 

application like “crude oil.” The proposed pipeline will be transporting a refined and 5 

upgraded by-product derived from the Canadian tar sands, mostly obtained by mining tar 6 

sands located in the province of Alberta. In the industry, the product is often referred to 7 

as “synthetic crude oil”, because that term has a lot better public acceptance as opposed 8 

to “tar sands by-products.” 9 

The Canadian tar sands are a geologic anomaly found largely in Northern Alberta. 10 

The unique geologic formation is the result of a transformation in the earth that occurred 11 

many millions of years ago. In the most basic explanation, in a relatively few areas of the 12 

world, there are sand deposits very close to the surface of the earth. Millions of years ago 13 

organic debris from living organisms in oceans died and fell to the bottom of these 14 

oceans. As the organic matter decayed, it formed into a petroleum product. On the floor 15 

and beaches of these oceans was sand. As the decaying organic compound formed into a 16 

petroleum product, it became mixed with these ocean sands. As opposed to traditional 17 

crude oil that most people know and understand, the tar sands are different. Millions of 18 

years ago essentially all of the traditional crude oil in these areas migrated or moved out 19 

of these sands as a result of geologic changes. The product that was left is known as 20 

bitumen and it is mixed with the sands that composed the ocean floors and beaches. 21 

Bitumen is a chemical organic compound made up of long-chain hydrocarbons, hundreds 22 
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of carbon molecules in length. The unique thing about bitumen is that it will not flow 1 

freely at normal room temperatures.  2 

Millions of years ago, this bitumen compound became trapped in these sands and 3 

essentially bonded to the sand. Now, a process is underway to mine these tar sands and 4 

try to separate the petroleum product, bitumen, from these sands. Rather than drilling a 5 

hole into the ground to extract the bitumen, the oil companies are strip mining these sand 6 

deposits. These sand deposits in Alberta lie relatively close to the surface of the earth. 7 

Generally the deposits are within a couple hundred feet of the surface. In fact, if the 8 

deposits are too deep, it becomes economically impractical to mine these tar sands 9 

deposits. From a descriptive standpoint, we are talking about huge geographic areas. The 10 

traditional tar sands encompass an area about the size of the state of Florida. Think about 11 

strip mining the entire state of Florida. 12 

These deposits are referred to as “tar sands” because the bitumen and sand is 13 

mixed together into a substance with the physical properties similar to tar. It is a sticky, 14 

gooey substance. The oil companies often refer to these deposits as “oil sands” because it 15 

sounds better. The process of strip mining these tar sands and extracting the bitumen has 16 

tremendous adverse consequences on the environment. During the mining of these tar 17 

sands, large mechanical cranes and loaders are used to literally scoop these oily sands 18 

into large trucks. The tar sands are then transported to plants where the bitumen-sand 19 

mixture must be separated. It is a very difficult process to separate the tar sands into 20 

bitumen and sand. This occurs in a process known as upgrading. In some areas, where the 21 

sand is too deep, the extraction process involves heating steam and pumping it into the 22 

ground below the sand deposits. The use of steam in this process is referred to as steam-23 
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assisted-gravity-drainage, or SAGD. This is an enhanced recovery method. This causes 1 

the tar sands to liquefy and then it can be pumped to the surface and extraction methods 2 

applied to it. 3 

The tar sands are loaded into a large vat or container and eventually the mixture is 4 

heated to very high temperatures approaching 900°F. Natural gas and other products are 5 

burned in the process of creating the heat necessary to break down and separate the 6 

product. Large amounts of water are also needed to break down bitumen. Water from 7 

local rivers must be diverted and used in this process. When the mixture is heated, the 8 

chemical carbon chain bonds are broken apart into smaller molecular chains and these 9 

compounds are much more fluid than regular bitumen. But even then, the product must 10 

be diluted with other chemicals so it is able to flow into a pipe.  11 

The process of upgrading bitumen is an extremely complicated biochemical 12 

process. The original product contains a lot of sulfur and this sulfur is extremely 13 

damaging to the environment. Sulfur contributes to acid rain and the degradation of North 14 

American forests. Heavy metals are also produced during the process. These heavy 15 

metals are highly damaging to the environment and must be kept away from streams and 16 

water sources. The toxic metals, sulfur, and other undesirable materials obtained from the 17 

process are stored in large man-made lakes. These lakes are very large in size and are 18 

some of the largest man-made structures in the world. In addition, during the chemical 19 

process, hydrogen must be added to the mixture because hydrogen atoms are needed 20 

when the carbon chains are broken. The process requires heat, and a lot of it. Tremendous 21 

amounts of heat are generated in the process of extracting a compound that can 22 

eventually be used by the petroleum industry. Another by-product that is formed during 23 
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the process of refining or upgrading bitumen is a product known as “coke”. This by-1 

product, “coke”, is made of carbon atoms when the carbon molecule chains are broken 2 

apart during the heating process. Extremely large quantities of this coke product are 3 

produced each day. Huge volumes of coke are produced. Almost unbelievable quantities 4 

are produced, thousands of tons each day. And this coke product must be dealt with in 5 

some way. The companies upgrading the bitumen have no easy way to deal with this 6 

coke. Currently, the coke is being put into mines, hidden from view. They are piling up 7 

this coke by-product in hidden mines so another generation of people will be left to deal 8 

with the problem in the future.  9 

The processing of bitumen creates large, tremendously large, amounts of 10 

greenhouse gases. During the heating of bitumen, large amounts of carbon dioxide are 11 

produced. Many reports suggest that this process is the leading cause of green house gas 12 

production in the world today. This obviously is a big concern in the world today. 13 

Q20. Please summarize your investigations concerning the adverse environmental 14 

aspects of the actual mining of tar sands and the upgrading of bitumen?  15 

There are many adverse environmental aspects. I have included Exhibit 4, and 16 

article from the San Francisco Chronicle explaining some of the environmental issues. To 17 

begin with, and probably the most bothersome on an immediate basis is the production of 18 

carbon dioxide and green house gases leading to global warming.  The entire world is 19 

concerned about green house gases and global warming. The burning of traditional fossil 20 

fuels is a leading cause of green house gas production including carbon dioxide. The 21 

process of refining and upgrading tar sands into a useable product is much more 22 

damaging than simply using traditional crude oil that is pumped from the ground. Many 23 
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experts believe the extraction and upgrading of the Canadian tar sands is the leading 1 

cause of green house gas emissions in the world today. Among other things, carbon 2 

dioxide is produced by a combination of processes including the burning of natural gases 3 

to create heat for the extraction process, steam-assisted-gravity-drainage methods, and 4 

heating methods used for the breakdown of bitumen product into smaller chain carbon 5 

molecules. 6 

Sulfur created in the process is well-known to have adverse environmental 7 

consequences. It contributes significantly to acid rain. It is highly toxic to the 8 

environment. It is contaminating the large man-made lakes and there is little being done 9 

to prevent the damage caused by sulfur. 10 

The heavy metals produced during the separation process are also extremely 11 

hazardous to the environment. Currently these metals are being pumped into tailing 12 

ponds where the amounts of these metals continues to increase as more and more metals 13 

become concentrated each day.  14 

The large man-made lakes are in reality just large cesspools of toxic chemicals. 15 

Any unfortunate waterfowl that lands on these lakes is subject to die from the toxic brew. 16 

Some companies are now attempting to put nets over these man-made impoundments so 17 

as to prevent waterfowl from even landing on these sites. The tailing ponds are becoming 18 

more and more concentrated with hazards chemicals as more by-product is pumped into 19 

these impoundments.  20 

The process of refining and upgrading the tar sands requires extremely large 21 

quantities of water. The companies involved in the production of tar sands must divert the 22 

flow of rivers by pumping water from these tributaries for use in the production process. 23 
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We are talking about huge volumes of water needed in this process. These Canadian river 1 

systems are fragile ecosystems and the removal of significant amounts of water from 2 

these tributaries has many, many consequences downstream. Entire ecosystems are being 3 

affected. The process is occurring so quickly that no scientific studies have yet been 4 

completed that can adequately explain all the adverse consequences that are resulting 5 

from the removal of water from these tributaries. All living plants and animals in North 6 

America are affected by these Canadian ecosystems. In fact, plants and animals across 7 

the globe are affected as well. Everything on the planet is interconnected. North America 8 

is affected by changes occurring in the South American rain forests, and the South 9 

American rain forests are affected by changes in the North American ecosystems. 10 

Essentially, everyone in the world lives downstream when someone pollutes the earth. 11 

Q21. Do you have any opinions or beliefs about local Illinois environmental issues 12 

that will occur as a result of the proposed Enbridge pipeline? 13 

Yes, I do. Obviously Illinois citizens will be greatly affected by global warming, 14 

climate change, and all of the other adverse affects that result from the tar sands 15 

extraction process. 16 

You only need look to our northern border state, Wisconsin, to view what we can 17 

expect in Illinois as a result of the pipeline construction. Enbridge is currently 18 

constructing a pipeline from Superior, Wisconsin through the middle of the state. The 19 

Wisconsin Department of Natural Resources recently cited Enbridge and its sub-20 

contractors with one hundred seventeen (117) violations during the construction process. 21 

Please see Exhibit 5 for a copy of the state findings. It is my understanding the state of 22 

Wisconsin actually halted construction at one point due to the violations. This is all 23 
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public information that anyone can obtain. It has been in the news and reported upon very 1 

publicly.  2 

Illinois citizens will undoubtedly experience the same types of issues as the 3 

problems that Wisconsin has experience. Additionally, there will be problems that harm 4 

our prime farmland. Farm tiling problems are likely to occur, and drainage problems will 5 

be experienced from backed up farm tiles. This will decrease the productivity of local 6 

farm ground. When the pipeline is put into the ground, a large trench will be dug into the 7 

ground. Many farms will be dissected by this deep construction trench. Literally 8 

thousands of drainage tiles will be cut completely in two during this process. Many of 9 

these tiles are linked with other tiles on neighboring tracts of land. Inevitably the adjacent 10 

tracts of property will be adversely affected. While I am sure people will try to repair the 11 

farm tiles that are cut, I am familiar with the tiling process and it will be virtually 12 

impossible to recreate the tile systems that were originally in place. There is no 13 

conceivable way to repair the cut tile system without replacing the entire farm drainage 14 

system. This will adversely affect all tracts of real estate near and adjacent to the pipeline, 15 

especially if the farms have a communal drainage system. Farm productivity will 16 

decrease as a result of the proposed pipeline project if it is approved.  17 

Local environmental issues will also be involved as a result of the proposed 18 

pipeline relating to watershed and tributaries affected by the pipeline construction. River 19 

and stream tributaries in Illinois will be adversely affected during the construction 20 

process. It is impossible for these systems not to be affected.  The waterways systems in 21 

Illinois are already affected by a host of challenges, including run-offs and pollutants. 22 

Each additional change to these fragile ecosystems will have a negative effect on these 23 
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water systems. The proposed project will cut directly through several major waterways in 1 

Central Illinois, including the Mackinaw River and its tributaries, the Kaskaskia River 2 

system, Salt Creek and a host of other smaller systems. 3 

I have major concerns about what will happen to the pipeline after the Canadian 4 

tar sands developers are done strip mining their project. That is, I question what will 5 

happen to the pipe when the developers no longer have a desire to use it. The old 6 

abandoned pipeline that was constructed in 1939 is now rusting away in the ground, 7 

polluting the soil and streams, creating a lot of problems for everyone. The old 8 

abandoned pipeline continues to leach its products into the soil. The old pipeline is 9 

generally out of sight, and out of mind, but it is an environmental disaster.  And it is only 10 

a ten to twelve inch (10”-12”) diameter pipe. It is my understanding the initial proposed 11 

Enbridge pipeline is to be forty-two inches (42”) diameter and the proposed Enbridge 12 

right-of-way documents mentions two pipes. I have no idea how large they intend the 13 

second pipe to be. I am concerned about the adverse environmental consequences the 14 

pipe or pipes will cause after the companies have made all their money on the tar sands 15 

and no longer wish to use the pipelines. To my knowledge, I have not seen anything in 16 

the Enbridge application that explains who will be responsible for removing the pipeline 17 

at the completion of the project. This is obviously a big problem with the old abandoned 18 

pipeline put in the ground back in 1939. 19 

Q22. In your opinion, does the Enbridge proposal qualify as a common carrier by 20 

pipeline? 21 

I do not believe the proposed pipeline qualifies as a common carrier by pipeline. I 22 

am not an attorney, nor do I claim to be a legal expert, but I can read and I understand the 23 
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English language. Under the Common Carriers by Pipeline law, 220 ILCS 5/15-201, a 1 

common carrier by pipeline is defined as a “person or corporation that owns, controls, 2 

operates, or manages, within this State, directly or indirectly, equipment, facilities, or 3 

other property, or a franchise, permit, license, or right, used or to be used in connection 4 

with the conveyance of gas or any liquid other than water for the general public in 5 

common carriage by pipeline.” The Enbridge application has failed to claim, verify or 6 

prove that the project or its contents will be used for the general public in common 7 

carriage by pipeline. In its most basic sense, Enbridge is a company that intends to build 8 

and own a pipeline that will transport a liquid by-product. Per the definition, Enbridge is 9 

doing ok up to that point. But where Enbridge runs into trouble is the fact the project is 10 

not intended or designed for the general public. By Enbridge’s own responses, it is not 11 

intended to be used by local oil producers in Illinois. It is not designed to accept intrastate 12 

transport and there is nowhere between Flanagan or Patoka that anyone from the public 13 

can access the pipeline for use. For an example, if an oil producer in Central Illinois 14 

wishes to use the pipeline, he will not be able to do so. There are numerous oil fields 15 

located in Central and Southern Illinois and several in the counties of DeWitt, Macon, 16 

Christian, Fayette and Shelby. None of these traditional crude oil fields will be able to 17 

access the proposed pipeline. If this was a pipeline intended to be used for the public, 18 

then the pipeline would be designed to accept crude oil produced in Illinois. That is 19 

clearly not the case. Enbridge has responded in its answers that the pipeline is not 20 

intended for intrastate use. It is intended to be an interstate pipeline. The definition of 21 

“interstate” has a very plain meaning in this instance. The difference is very clear and 22 
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very obvious. The pipeline is designed to transport product out of the state and it is not 1 

intended for use in the state.  2 

Q23. After investigating this issue, what have you concluded regarding any public 3 

need for the pipeline by Illinois citizens and will the project benefit Illinois citizens? 4 

There is not a need for the service and it will not benefit Illinois citizens in any 5 

significant way. We have requested the names of the companies who will be shipping 6 

product via the proposed pipeline. We have requested to know who will own the product 7 

in the pipeline. We have requested that Enbridge explain where the product will be 8 

refined, and in what specific quantities. Enbridge has refused to respond to our inquiries. 9 

The Enbridge application is silent on these matters. Enbridge has verified that it will not 10 

own the product in the pipeline and that it will not have any control over where the 11 

product is ultimately transported to or refined. I suppose you can anticipate my response 12 

to Enbridge’s refusal to disclose who will own the product and where it will ultimately be 13 

sent.  It is not my obligation to prove there is not a need for the pipeline. Enbridge has the 14 

burden of proving the proposed project is needed. They have failed to do so. 15 

In its application, Enbridge implies the proposed pipeline will benefit Illinois 16 

citizens and that it is needed by Illinois citizens. I am reminded of a story that Abraham 17 

Lincoln is reported to have used many times in his representation of clients in court. It 18 

seems appropriate here. Lincoln would start like this, “If a cow has four legs, but you say 19 

the cow’s tail is a leg, then how many legs does the cow have?” Lincoln’s answer would 20 

always be, “The cow still has only four legs. Simply saying the cow’s tail is a leg does 21 

not make it a leg.” I think that story is appropriate here. The fact that Enbridge says there 22 
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is a need for the project or says there is a benefit for Illinois citizens does not necessarily 1 

make that claim true. 2 

The ICC should not approve this project. Enbridge has refused to disclose who 3 

will own the product in the pipe and it has refused to explain where the product will be 4 

sent for refinement. How can anyone claim this project is needed when we don’t know 5 

the answers to those two simple questions? It is Enbridge’s burden to prove there is a 6 

need for the project.  7 

On the other hand, we do know a few things about the pipeline proposal. It will 8 

not be used by local oil producers in Illinois. Enbridge has explained the project is not 9 

even designed for that purpose. As such, no traditional crude oil from Illinois will be able 10 

to access the pipe. Most certainly, Illinois crude oil producers will be at a financial 11 

disadvantage because they will need to transport their crude oil via methods other than a 12 

pipeline. We know who will not be able to access or use the pipeline. But we just don’t 13 

know who will be using the pipeline or where the product will ultimately go. 14 

Q24. Do you have any other comments regarding the Common Carrier by Pipeline 15 

law? 16 

 Again, I reiterate I am not a lawyer. But I can read and understand the English 17 

language. For instance, one does not need to be a lawyer to understand that if a law states 18 

you cannot exceed 65 mph on a particular highway, then everyone knows it is against the 19 

law to drive faster than that limit. 20 

 The Common Carrier by Pipeline law, at 220 ILCS 5/15-401, mandates certain 21 

duties upon pipeline operators. At subparagraph (c.), the law requires that “Each common 22 

carrier by pipeline shall provide adequate service to the public at reasonable rates and 23 
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without discrimination.” Enbridge cannot comply with this obligation because its project 1 

will not even provide service to the public. Enbridge’s proposal is specifically designed 2 

to transport refined Canadian petroleum by-products. It is not designed or intended for 3 

the public, nor will Illinois oil producers even be able to use the pipeline. No reasonable 4 

interpretation of the project application could ever conclude the project will provide 5 

adequate service to Illinois oil producers or the Illinois public. It is not designed or 6 

intended to haul even a single barrel of oil produced in this state by Illinois drillers. I 7 

cannot envision any scenario where an objective evaluation of this project would 8 

conclude otherwise.  9 

 Furthermore, 220 ILCS 5/8-101 of the Public Utilities Act is applicable to the 10 

Common Carrier by Pipeline law. Section 8-101. As such, a common carrier by pipeline 11 

must “furnish to all persons who may apply therefor and be reasonably entitled thereto, 12 

suitable facilities and service, without discrimination and without delay.” It is impossible 13 

to conclude that the Enbridge application can meet these requirements.  The proposed 14 

project is not designed or even intended to be used by local oil producers. It is designed 15 

as an interstate project for out-of-state producers located in Canada. It simply cannot 16 

meet these requirements mandated by law. 17 

Q25. After conducting your research, what effect do you believe the pipeline will 18 

have upon local property values, including your own property? 19 

The pipeline will have significant adverse affects upon local property values, 20 

including my property. I have sought the expertise of a local real estate broker who 21 

specializes in land valuations and property values in Central Illinois. J.D. Stelle is a real 22 

estate broker knowledgeable and experienced in assessing property values in this area. He 23 
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has been in the real estate business for many years. I have consulted with him and he has 1 

provided me with an affidavit of his opinions and beliefs. His affidavit is attached as 2 

Exhibit 6. He has determined the proposed pipeline will adversely affect virtually all the 3 

real estate where it traverses. He is also of the opinion the pipeline will adversely affect 4 

adjacent properties next to the properties where the pipeline transgresses. I have no 5 

reason to dispute his findings. It is clear that the pipeline will have significant adverse 6 

affect upon the value of my property and any property involved with the pipeline. Even 7 

more disturbing is his opinion that the pipeline will adversely affect real estate near the 8 

project, even if the pipeline does not actually go through the tract of land.  9 

Mr. Stelle has also concluded the project will negatively effect the growth of 10 

certain communities in the path of the proposed pipeline. He has concluded the proposed 11 

pipeline will adversely affect the Bloomington-Normal real estate market in a negative 12 

way. He has evaluated the proposed pipeline path and has determined its path lies directly 13 

within the eastern growth pattern of the Bloomington-Normal twin cities.  14 

Q26. Is this project being proposed for the benefit of Illinois citizens?  15 

There is no credible evidence that this project will benefit Illinois citizens at all. 16 

In fact, as the application now stands, it is impossible to determine whether there will be 17 

any benefit at all conferred upon Illinois citizens. The main reason it is impossible to 18 

make this determination is the fact we don’t know who owns the product in the pipe nor 19 

do we know where the product will ultimately be refined. Enbridge has responded that it 20 

will not own the product in the pipe and it will have no control over where the product is 21 

ultimately sent to be refined. Enbridge has refused to disclose who actually will own the 22 

product in the pipe. Under these circumstances, it is simply impossible for anyone to 23 
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claim this project will benefit Illinois citizens. Again, Enbridge has the burden of proving 1 

the project is needed and that it will benefit Illinois citizens. 2 

Q27. Will China be involved in owning product transported in the pipe? 3 

There have been reports in the media that Enbridge previously attempted to sell 4 

nearly fifty percent (50%) of a different pipeline it proposed to China.  Enbridge has 5 

refused to answer our questions whether China owns or will own any financial interest in 6 

the pipeline, or the product intended to be pumped in the pipe. See Exhibit 7. I believe the 7 

issue of which multi-national companies will own the product in the pipe is highly 8 

relevant. If China owns the product, and China ships the product out of the country or 9 

trades it on the international market, there is no way to claim it will benefit Illinois 10 

citizens. 11 

Q28. Will any of the tar sands products in the proposed pipeline in this project, 12 

Case 07-446, be transported to Texas for refinement in Gulf Coast refineries? 13 

 Enbridge recently released a press release indicating it intended to propose a 14 

second pipeline between Patoka, Illinois and the Gulf Coast in the vicinity of existing 15 

petroleum terminals in Nederland, Texas. I have included as Exhibit 8 a copy of the 16 

Enbridge press release dated December 19. 2007. In addition, I have included as Exhibit 17 

9 a copy from the Enbridge website showing a map of the proposed pipeline. Finally, 18 

attached as Exhibit 10 is a copy of the Enbridge document known as the “Open Season 19 

Document” which Enbridge has circulated in regards to this proposed pipeline to Texas 20 

and the Gulf Coast.  21 

 Enbridge has repeatedly refused to answer our inquiries whether the proposed 22 

project will be used to transport product through Illinois and down to the Gulf Coast. The 23 
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refusal of Enbridge to specifically respond to these inquiries is currently the subject of a 1 

pending Motion to Compel. But I think it is reasonable to conclude that Enbridge intends 2 

to transport product from Canada, then down though Central Illinois, and then on to the 3 

Gulf Coast. It appears that the project between Flanagan and Patoka, Illinois is simply a 4 

link between Canada and the Gulf Coast. 5 

Q29. What is the purpose for building a pipeline link from Canada to the Gulf 6 

Coast? 7 

 The product being produced in Alberta is a very unique product. Enbridge and 8 

other industry experts often refer to it as “heavy oil”, as opposed to tar sands. Sometimes 9 

it is called “synthetic crude oil.” Whatever you choose to call it, the heavy oil bitumen 10 

product has unique physical properties. Petroleum refineries are designed for specific 11 

types of product. There are many types of petroleum, and each of these types have unique 12 

and specific characteristics. Petroleum refineries are designed to handle specific signature 13 

types of oil. There have not been any new refineries built in North America over the past 14 

thirty years. There are only four refineries located in Illinois and these refineries are 15 

operating at full capacity with regards to the amount of “heavy oil” they can refine. 16 

Simply stated, the Midwest refineries are saturated to capacity and cannot handle any 17 

additional heavy oil, or tar sands product.  18 

  I can explain this situation with an analogy that many people are familiar with in 19 

Illinois. I ask them to assume a hypothetical situation involving two farmers in Illinois. 20 

Assume the first farmer is located in Central Illinois near Bloomington and has raised a 21 

corn crop on one hundred acres of farmland. His corn is moist and will require a lot of 22 

drying costs. Assume the farmer is preparing to harvest the corn crop, but assume he then 23 
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learns that all the elevators where he normally sends his grain are full to capacity. 1 

Assume he cannot take his corn to local grain elevators but instead he must transport his 2 

crop approximately 80 miles to the Illinois River to be placed on barges for transport to 3 

the Gulf Coast.  Assume that all available trucks that normally transport his grain are 4 

already in use and full to capacity. The farmer has a huge corn crop but he has no easy 5 

way to get the product to market. The farmer can hire alternative methods to get his grain 6 

to market, be must pay extra transportation costs because the normal methods are already 7 

saturated to capacity.  8 

 Next, assume a scenario whereby a second farmer owns a 100-acre farm near 9 

Havana in Mason County, next to the Illinois River. Assume the farm he owns is located 10 

right next to the river barges. Assume this farmer’s corn has had a chance to dry and it 11 

will not require much artificial drying to get it to acceptable moisture levels. Thus, the 12 

second farmer will not have any drying charges. Assume that the second farmer only 13 

needs to transport his grain a couple hundred yards to the barge. Which farmer will be 14 

able to get his corn to market first? Which farmer will have the cheapest transportation 15 

and drying costs to get grain to market? I think this hypothetical scenario adequately 16 

helps explains why Canadian tar sands producers want to get their product to the Gulf 17 

Coast. 18 

 There are very few petroleum refineries that can handle the heavy tar sands 19 

product volumes, often referred to as heavy oil, that Canada is extracting from Alberta. 20 

Canada has a tremendous amount of tar sands heavy oil by-product, but there are very 21 

limited market outlets. The heavy tar sands product must be refined before it can be used. 22 

Heavy Canadian tar sands product is expensive to mine and extract, and it is expensive to 23 
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produce. It has a lot of undesirable materials that must be removed before it can be used. 1 

Similar to raw, wet corn from the field, it must be refined and upgraded to be useful. 2 

Canadian producers must spend a lot of money to extract a product ready for the market. 3 

Virtually all of the refineries located geographically near Canada are already saturated to 4 

capacity in their ability to handle heavy Canadian product. Most all of the Midwest 5 

refineries cannot refine anymore Canadian product, because they are operating at full 6 

capacity already. More than half of the refineries in the United States are geographically 7 

located in the Gulf Coast region. The refineries in the Gulf Coast are the only viable 8 

outlet to refine the Canadian heavy tar sands product and reduce the glut of Canadian 9 

product that has not yet reached the market. An analogy would be crude oil produced in 10 

West Texas. The West Texas crude is comparatively easy to produce, it is clean with low 11 

sulfur content, and it can be pumped without an expensive upgrading process. Finally, 12 

West Texas crude oil is located geographically near the major refineries. As a result, 13 

Canadian heavy tar sands petroleum products have a huge price discount compared to 14 

West Texas crude oil because the Canadian product cannot easily reach the refinery 15 

markets and it has a lot of additional production costs. Think back to the Central Illinois 16 

farmer. The first farmer had a record corn crop but his corn as moist and required drying, 17 

a costly process. His only viable market outlet was many miles away and all the trucks 18 

hauling grain were already in full use.  19 

Like the Midwest farmer, Canadian tar sands producers must get their product to 20 

market, and the most readily available market for Canadian petroleum is in the Gulf 21 

Coast. But it costs a lot to transport the product and production costs are high. 22 

Nevertheless, if Canada’s only viable market on a large scale is the Gulf Coast refineries, 23 



 32

then Canadian producers need a way to transport the product from Alberta to the Gulf 1 

Coast. The Canadian oil producers need a big pipeline. 2 

Pricing on the international markets are based on a standard benchmark crude oil 3 

known as West Texas Intermediate, or “WTI”. It is the benchmark in the industry 4 

because WTI is considered desirable “sweet oil”. It has relatively low sulfur content and 5 

it is light oil. That means it flows freely, it is low in viscosity and its chemical structure 6 

consists of relatively short carbon chain atoms. In contrast, Canadian tar sands product is 7 

sometimes referred to as “heavy sour” because it does not flow well under normal 8 

conditions, it has high viscosity, and it contains a lot of undesirable products like sulfur 9 

and heavy metals. The difference between light oils and heavy petroleum products can be 10 

analogized by comparing water with molasses. Water would be considered light and it 11 

flows freely. Molasses is heavy, it has a high viscosity and does not flow freely. 12 

There is usually a significant price differential between WTI crude oil and 13 

Canadian tar sands petroleum. Recently on December 28, 2007, the price per barrel of 14 

WTI crude oil was in the $96.03, while the price per barrel for Canadian heavy tar sands 15 

product at Hardisty, Alberta was $64.30 per barrel. This represents a significant discount 16 

due to the difficulties of getting the product to a refinery. It also verifies the lower value 17 

due to higher costs to refine the product. 18 

Q30. In its application, Enbridge makes several references to Cushing Oklahoma. 19 

Please explain the significance of Cushing, Oklahoma as relates to Enbridge and this 20 

application? 21 

Petroleum products, including traditional crude oil and Canadian tar sands 22 

products are traded as commodities on the world financial markets. One of the large 23 
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trading markets is known as the New York Mercantile Exchange, occasionally referred to 1 

as NYMEX. Crude oil is the world's most actively traded commodity, and the NYMEX 2 

sweet crude oil futures contract is the world's most liquid forum for crude oil trading, as 3 

well as the world's largest-volume futures contract trading on a physical commodity.  4 

Cushing, Oklahoma is the delivery point for oil traded on the MYMEX and it is 5 

served by a large complex of pipelines owned by many entities. Additionally, Enbridge 6 

and its affiliates own large petroleum storage tanks in Cushing, Oklahoma allowing the 7 

holding and storage of petroleum in large bulk quantities. If petroleum producers and 8 

shippers can transport product to Cushing, Oklahoma, their product can be readily traded 9 

on the international markets, spot markets, or stored for sale at a later time. It is a highly 10 

desired destination point and virtually all the major oil companies have ties to Cushing. I 11 

have attached as Exhibit 11 an interesting article from the Wall Street Journal, titled 12 

“Where Has All The Oil Gone” which explains the Cushing-Enbridge connection. 13 

Undoubtedly, much of the product intended to flow through the proposed pipeline 14 

will be transported to Cushing, Oklahoma and stored in Enbridge-owned tanks. We have 15 

tried to determine how much product will be shipped to Cushing, but Enbridge has 16 

refused to answer our inquiries. The issue is highly relevant because it is just one more 17 

example to explain that the product in the proposed pipeline is not intended to benefit 18 

Illinois citizens. Illinois is just a passageway or region through which the product must 19 

pass while traveling to distant destinations. 20 

Q31. In the application, Enbridge is requesting authority from the ICC to take 21 

property from landowners via eminent domain. Please explain your opinions and 22 

beliefs about this request? 23 
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 I strongly oppose Enbridge’s request to be granted authority to take property by 1 

eminent domain.  2 

 I think it may be appropriate to break down the application into its most basic 3 

form. Enbridge is a Canadian pipeline company. The pipeline will be owned by Enbridge 4 

and its shareholders are primarily large Canadian interests and institutional investors. 5 

Enbridge will not own the tar sands petroleum product in the pipeline. The refined tar 6 

sands product in the pipeline will be owned large oil companies from across the world. 7 

The purpose of the project is to transport Canadian tar sands petroleum products from 8 

Alberta, Canada to market sources in the United States and beyond. More than half of all 9 

petroleum refineries in the United States are located near the Gulf Coast. There is 10 

currently a glut of Canadian tar sands product and the Big Oil companies expect to triple 11 

output in the near future. Petroleum refineries are designed for specific types of 12 

petroleum and Midwestern refineries have limited capacity to handle tar sands product. 13 

The Midwestern refineries are saturated to capacity with tar sands product and cannot 14 

handle any additional Canadian product. This has created a bottleneck in the distribution 15 

supply chain. The Canadian tar sands product sells at a significant discount compared to 16 

higher quality traditional crude oil. Canadian tar sands product costs a lot to get it to 17 

market, it contains a lot of undesirable contaminants such as sulfur and heavy metals, and 18 

its chemical structure must be changed or altered so it can flow freely in a pipeline. 19 

Several large pipeline companies are now proposing new pipelines from Canada to the 20 

Gulf Coast to relieve this bottleneck. (See Kinder Morgan article, Exhibit 12) Some of 21 

the companies proposing pipeline projects towards the Gulf Coast include Enbridge, 22 

TransCanada, and Kinder Morgan. The first pipeline company that is able to build a 23 
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pipeline between Canada and the Gulf Coast will be able sign up shippers and producers 1 

into binding contracts and access the Gulf Coast refineries capable of refining the large 2 

amounts of tar sands product. 3 

 In short, we have a Canadian pipeline company that wants to build a pipeline so 4 

foreign Big Oil companies can obtain access to refinery markets for Canadian tar sands 5 

petroleum by-products. For all intents and purposes, the pipeline will not be used by 6 

Illinois oil producers nor is it designed for that purpose. It is an interstate pipeline, as 7 

opposed to an intrastate pipeline.  8 

 The project will greatly benefit Enbridge and its shareholders. The company will 9 

make a lot of money transporting foreign tar sands petroleum products from Alberta, 10 

Canada into the U.S. The foreign companies that will own the tar sands product in the 11 

pipe will also make a lot of money.  But there is not a single shred of credible evidence in 12 

the record that supports a claim the proposed pipeline will benefit Illinois citizens in any 13 

significant way.  14 

 Eminent domain in Illinois is a process whereby the government is allowed to 15 

take property when needed for public purposes. Some examples of projects that qualify 16 

for eminent domain status include roads, electricity generating plants, power lines, and 17 

sewage disposal plants. The theory behind eminent domain status is that citizens in 18 

Illinois need these types of public utilities and the public will generally benefit from 19 

having these necessary utilities. Our state lawmakers have determined that Illinois 20 

citizens will benefit when eminent domain authority is granted to public utilities when the 21 

utilities are available for use by general public. In some cases, pipelines can qualify for 22 
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eminent domain status if the project is open to public use, and benefits Illinois citizens. 1 

Quite the contrary is the case with Enbridge’s pending pipeline application. 2 

 Very clearly, this is a private project as opposed to a public utility project. 3 

Enbridge does not claim to be a public utility and in fact Enbridge has specifically not 4 

claimed to be a public utility. Enbridge alleges the pipeline will be an interstate pipeline. 5 

It will transport foreign tar sands by-product from Canada through Illinois to the Gulf 6 

Coast. The Big Oil companies, including foreign oil company interests, will be using the 7 

pipeline. Enbridge has refused to identify the identity of the companies proposing to ship 8 

tar sands product in the pipeline. Enbridge has responded that it will have no control over 9 

where the product goes after it reaches Patoka, Illinois. In addition, Enbridge is now 10 

proposing a new pipeline between Patoka, Illinois and Gulf Coast refineries known as the 11 

Enbridge Texas Access Pipeline. Enbridge CEO and president, Pat Daniel recently stated 12 

in a press release, "Producers of crude oil from the Western Canada oil sands, and from 13 

the Williston Basin in North Dakota and Montana will benefit from low-cost 14 

transportation from the limited U.S. Midwest market to the large Gulf Coast refining 15 

market. Gulf Coast refineries and refined products consumers will benefit from access to 16 

reliable, competitively priced new sources of supply."  (See Press Release, Exhibit 13.) 17 

The proposed Enbridge project is simply a link in the transportation chain between 18 

Canada and the Gulf Coast. The proposal does not, and cannot, qualify for eminent 19 

domain status. It is a project that will provide virtually no unique or quantifiable benefit 20 

to Illinois citizens. Illinois oil producers will not be able to use the pipeline and it is not 21 

even designed for their use. The project will not decrease gasoline prices in anyway, and 22 

in fact it may increase prices. Gulf Coast refineries are being required to make significant 23 
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upgrades to refining equipment so they can handle the “sour” tar sands by-product. These 1 

equipment upgrades require huge capital expenditures. Beyond any doubt, these 2 

expenditures will be passed on to consumers who purchase refined products such as 3 

gasoline and diesel fuel. All citizens will be paying for these upgrades by paying higher 4 

prices at the pump.  5 

 The bottom line on eminent domain status is as follows: Illinois lawmakers did 6 

not intend to allow a foreign national company to obtain eminent domain authority, so the 7 

foreign company could take property from Illinois landowners against their will or 8 

consent. Our lawmakers did not intend to allow a foreign company to take property from 9 

Illinois landowners so foreign national oil companies could profit at the expense of 10 

Illinois citizens by sending Canadian tar sands product to refineries in the Gulf Coast and 11 

to Cushing, Oklahoma for trading on the world financial markets. 12 

Q32. Have you had a chance to review the Enbridge direct testimony by Douglas 13 

B. Aller, Enbridge Lands and Right-of-Way Supervisor as relates to the Enbridge 14 

Lakehead pipeline?  15 

Yes, I have. And I have reviewed his comments about the Lakehead line. 16 

Q33. How is this application any different from the Lakehead application which 17 

the ICC denied back in the late 1990’s? 18 

 This project is fundamentally not any different than the Lakehead project. In that 19 

case, Lakehead Pipe Line Company and Interprovincial Pipe Line, which eventually 20 

became Enbridge Pipelines in 1998, was applying for eminent domain authority to build a 21 

pipeline in Northern Illinois. The ICC denied the application and eminent domain status 22 

based on the ICC determining there was not a public need for the project. In that 23 
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particular case, the ICC support staff made a recommendation for approval of the project 1 

but the commission members denied granting eminent domain authority.   2 

Q34. Did Lakehead Pipeline Company, which eventually became Enbridge 3 

Pipelines, abandon the project after the ICC failed to grant the project eminent 4 

domain status? 5 

 No, not at all. To the contrary, the company proceeded with the project and built 6 

the pipeline. It is now known as the Enbridge Lakehead system. See attached Exhibit 14, 7 

page 9 from the Annual Enbridge Energy Partners report from 2005. The document 8 

shows a map of the Lakehead system with important information provided by the 9 

company. 10 

Q35. If the company did not receive eminent domain status from the ICC, how 11 

was the company able to acquire the land needed to build the pipeline? 12 

 After the ICC denied eminent domain status, the company simply approached 13 

individual landowners and negotiated private real estate and easement purchases for the 14 

Lakehead project. The company found landowners who were willing to sell property and 15 

right-of-way easements. The company purchased the necessary real estate and easements 16 

and built the pipeline.  17 

Q36. In Douglas B. Aller’s direct testimony, at page 14, Mr. Aller alleges that the 18 

company was forced to purchase property for the Lakehead Pipeline at inflated, 19 

non-market prices? Are you aware of any evidence or information suggesting 20 

Lakehead Pipe Line Company was forced to purchase any property from anyone as 21 

pertains to the Lakehead line?  22 
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 I am not aware of anyone who was forced to do anything. Certainly nobody 1 

forced the company to do anything. The company made a business decision to proceed 2 

with the Lakehead project, even though the ICC denied the company eminent domain 3 

power. The company privately negotiated with individual landowners and purchased 4 

tracts of real estate and easements at mutually agreed upon prices by the parties. Nobody 5 

forced the company to do anything. The purchase price for the tracts of property varied 6 

depending upon the terms negotiated and agreed upon between Lakehead Pipe Line 7 

Company and the individual landowners. 8 

Q37. Have you reviewed the purchase prices that Lakehead Pipe Line Company 9 

negotiated and paid to various landowners when the Lakehead Pipeline was 10 

constructed in Northern Illinois in the late 1990’s?  11 

Yes, I have reviewed many of the purchase prices and right-of-way easement 12 

acquisition costs for the Lakehead pipeline. Letters were sent to virtually all of the 13 

landowners in the path of the Lakehead line. I have reviewed the prices paid by Lake 14 

Head Pipeline Company and I find them to be reasonable under the circumstances. Some 15 

parcels sold for higher amounts, and other were purchased at very low prices, but it 16 

would appear willing buyers and willing sellers mutually agreed upon a mutually 17 

agreeable price in each individual transaction. 18 

Q38. Did the company suffer any financial hardship as a result of the ICC denying 19 

eminent domain status for the Lakehead project? 20 

No, not at all. Enbridge has had record profits on an almost annual basis since that 21 

time. Publicly available annual reports from Enbridge confirm records earning between 22 

1999 and 2006. I have attached various pages from the Enbridge annual reports from 23 
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1999 through 2001, as Exhibit 15. These reflect the financial status of the company 1 

shortly after starting the Lakehead system. As the annual reports indicate, the company 2 

has been extremely profitable since that time. The Enbridge 2006 Annual report at page 7 3 

(Exhibit 16) confirms the company has had tremendous financial profits over the past ten 4 

(10) years, far-outpacing the S & P 500 and industry peers. The 2006 Enbridge annual 5 

reports show earnings of $615.4 million compared with earnings of $556 Million in 2005. 6 

This represented an annual increase of $59.4 Million in earnings between 2005 and 2006. 7 

(Exhibit 17) 8 

The fact that the ICC refused to grant eminent domain power and authority to the 9 

Lakehead project does not appear to have had any impact on the company’s profitability. 10 

Per Enbridge’s own financial annual reports, the company seems very proud of the fact 11 

that it has had tremendous financial profits each year since the Lakehead project was 12 

completed nearly ten (10) years ago. By its own admission, Enbridge is a very profit-13 

motivated company. Shortly after the Lakehead project became operational, in the time-14 

span between 1999 and 2006, Enbridge earnings have grown from $287.9 Million up to 15 

$615.4 Million. I don’t believe anyone can say with a straight face that the ICC denial of 16 

the Lakehead application hurt Enbridge in any way. Enbridge profits have risen 17 

dramatically since the Lakehead line became operational. 18 

Q39. Did Lakehead Pipeline Company and Interprovincial Pipe Line, Inc., which 19 

eventually became Enbridge Pipelines challenge the ICC denial of eminent domain 20 

status? 21 

 Yes, Lakehead Pipeline Company petitioned the 3rd District Appellate Court to 22 

challenge the ICC decision to deny the application and eminent domain status. On April 23 
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7, 1998, the Appellate Court determined the ICC had properly denied the request for 1 

eminent domain and upheld the ICC decision. I have attached a copy of the court decision 2 

as Exhibit 18. Lakehead filed an appeal to the Illinois Supreme Court and that petition 3 

was denied at Lakehead Pipeline Co. v. Illinois Commerce Com'n,  4 

179 Ill.2d 586, 705 N.E.2d 438 (Table), 235 Ill.Dec. 565 (1998). 5 

 Nevertheless, the company went ahead with the pipeline project by purchasing 6 

real estate and easements from willing landowner sellers. The project appears to have 7 

been very successful, even without receiving eminent domain authority from the ICC.   8 

Q40. Has Enbridge been heavy-handed in dealing with you and other landowners? 9 

Yes, in my opinion Enbridge employees, agents and representatives have been 10 

extremely heavy-handed. First, Enbridge asked me to sign paperwork that would allow 11 

them to come onto my property to survey. They requested to survey the land to determine 12 

where they could put a new pipeline through my property. I requested that we set up a 13 

meeting with Enbridge representatives to discuss this matter in person. When I met with 14 

the Enbridge agents, I declined to signed their paperwork and I personally instructed 15 

them not to go onto my property. The Enbridge agent indicated they would be going on 16 

the property and also indicated they would be attempting to take my property via eminent 17 

domain. Enbridge agents and representatives came onto my property against my consent, 18 

even after I told them not to trespass on my property.  19 

I have spoken with numerous landowners who have experienced similar situations 20 

of heavy-handedness. I am aware of many situations where Enbridge has trespassed onto 21 

the property of landowners despite people refusing to grant the company permission to 22 

come onto their property.  23 
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Q41. Have you had a chance to review the Enbridge Energy, Limited Partnership 1 

filing with the Federal Energy Regulatory Commission proposing an Offer of 2 

Settlement pertaining to the Mainline Extension of the Southern Access Program ? 3 

 Yes, I have reviewed the FERC filing made by Enbridge. The filing document 4 

contains 110 pages of documentation submitted to the FERC. The filing seeks approval 5 

from the FERC to allow Enbridge to apply a surcharge to petroleum shippers and 6 

producers to recover the costs of constructing the pipeline from the oil companies using 7 

the pipeline to transport product between Flanagan and Patoka. Essentially, Enbridge is 8 

requesting to be allowed to assess a surcharge upon the large oil companies who use the 9 

pipeline, and the surcharge will be used to pay for the pipeline construction. For the most 10 

part, Enbridge is requesting approval from the FERC to shift the costs of the pipeline 11 

construction onto the companies that use the pipeline. I have attached a copy of the 12 

Enbridge FERC filing as Exhibit 19. Enbridge will be recovering its construction costs by 13 

passing them on to shippers and producers via the surcharge. 14 

Q42. In your opinion, does the Enbridge filing with the FERC contain any other 15 

relevant information pertinent to the matter now pending before the ICC in this 16 

case? 17 

 Yes it does. At page 7 of the FERC filing, Enbridge notes there is expected to be a 18 

major surge in production of the oil sands during the next 10-15 years. The filing 19 

indicates, “Much of this increased production will need to find new markets in the U.S. as 20 

existing markets for Canadian crude oil become over-supplied. Opening up those new 21 

markets will require substantial new infrastructure investments, including new pipelines 22 

to expand the reach of Canadian oil imports to the U.S.” At page 43 of the 110 page 23 
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document, it is noted, “As indicated in the MUSE Report, market saturation has led to 1 

widening discounts of Canadian heavy sour crude prices relative to other heavy sour 2 

crude grades available on the Gulf Coast.” This again confirms the project is occurring 3 

due to market saturation, rather then a real need. 4 

 Q43. Why are the comments in the Enbridge FERC filing important?  5 

 They are important because they verify the Enbridge pipeline is being constructed 6 

to open up new markets for Canadian petroleum imports into the U.S., rather than 7 

because of any real need due to a petroleum shortage. A simple explanation is that 8 

Enbridge and the foreign oil companies want to access new markets because existing 9 

markets are saturated, or over-supplied. The existing Midwestern markets can no longer 10 

handle the increasing amounts of Canadian tar sands product, so Enbridge and the foreign 11 

oil companies want to expand access for new markets in the Gulf Coast and beyond. 12 

 This is important because it proves this pipeline project is being proposed for the 13 

purpose of assisting Canadian petroleum producers to sell their product or access 14 

additional refineries, as opposed to benefiting Illinois citizens.  15 

 At page 9, the Enbridge filing confirms that “multi-national oil companies …as 16 

well as several subsidiaries of foreign national companies” are involved in the production 17 

of the oil sands. At page 10, the filing confirms that the proposed pipeline will ensure 18 

access to refineries in Lima, Ohio, Detroit and Toledo. Additionally, the filing confirms 19 

the Enbridge pipeline is intended to supply tar sands product to the Gulf Coast refineries. 20 

This is important because it again shows this pipeline proposal is intended for the purpose 21 

of expanding markets for Canadian product as opposed to being needed to benefit Illinois 22 

citizens. Again, the Enbridge pipeline project between Flanagan and Patoka is not being 23 
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proposed for the benefit of Illinois citizens, but rather for the benefit of Canadian 1 

shippers and producers. At page 11 Enbridge points out the pipeline will “unlock 2 

upstream capacity”. In the attached Schrage affidavit at ¶ 24, Enbridge points out the 3 

pipeline will “help avoid a bottleneck at Chicago” by creating an additional outlet for the 4 

Canadian product.  5 

 At page 12, Enbridge explains, “First and foremost, the extension pipeline will 6 

permit Canadian producers …..to access the Patoka market hub by a direct and efficient 7 

route.”  At page 13, the FERC filing notes, “pipeline capacity constraints create a large 8 

differential between downstream crude prices and the price available for ‘trapped barrels’ 9 

that cannot access the most desirable markets.” Additionally, it notes the pipeline will 10 

allow “Canadian heavy sour crude to flow to the large U.S. refineries that are capable of 11 

processing heavy sour crude, and accordingly, realize higher values for the Canadian 12 

heavy sour crude than is the case for the refineries [that have reached their upper limit for 13 

processing Canadian crude].” At page 16, Enbridge notes the proposed pipeline could be 14 

expected to result in annual savings for Canadian tar sands shippers of up to $25 Million 15 

annually.  16 

  I believe it is abundantly clear the primary purpose Enbridge and the Canadian 17 

shippers and producers are proposing the pipeline project is to benefit themselves, as 18 

opposed to benefiting Illinois citizens or any individual consumers. 19 

Q44. Are Illinois petroleum refineries already operating at full capacity, and thus 20 

unable to handle any more product shipped in from Canada? 21 

 Yes, Illinois refineries are already fully saturated and operating at full capacity. 22 
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Q45. What information source do you base your statement upon, that is, that 1 

Illinois refineries are already operating at full capacity? 2 

The Energy Information Administration, a federal agency, is authorized to 3 

compile the official energy statistics for the U.S. Government. The Energy Information 4 

Administration compiles and publishes information regarding all types of petroleum 5 

information in the country, including annual statistics on refinery capacity on a state-by-6 

state basis. The publicly available Energy Information Administration government 7 

statistics verify that there are four (4) petroleum refineries in Illinois and they are all 8 

operating at maximum capacity. The four refineries are capable of handling a total of 9 

903,600 barrels per day, and they are operating at full capacity. See Exhibit 20. Thus, any 10 

claim by Enbridge alleging that Illinois refineries will be capable of handling additional 11 

Canadian tar sands product transported in the proposed pipeline are material 12 

misstatements of fact. The four (4) Illinois refineries have essentially no capacity to 13 

handle additional capacity. In short, the Illinois refineries are saturated to full capacity 14 

per the statistics that are publicly available from the federal agency charged with the 15 

responsibility of compiling such data. Furthermore, the Energy Information 16 

Administration statistics verify there are a total of 13 states comprising PADD 2 in the 17 

Midwest, and PADD 2 has a total of 26 refineries in those states. The data shows that in 18 

PADD 2 during 2007, there was a total operable refining capacity of 3,587,220 barrels 19 

per day and the refineries were essentially fully utilized at 3,581,720 barrels per day. The 20 

obvious conclusion is that the refineries in PADD 2 were operating at essentially full 21 

capacity during all of 2007. See Exhibit 21. Thus, any additional Canadian tar sands 22 

product will not be able to access the limited PADD 2 refining markets.  23 
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 1 

Q46. Considering the Energy Information Administration statistics, what 2 

reasonable conclusions can be drawn from the data? 3 

PADD 2 has no additional capacity to handle Canadian tar sands product at this 4 

time. The only region with any appreciable excess capacity in refining capabilities is in 5 

PADD 3, located near the Gulf Coast. As such, this further confirms that the product 6 

proposed for the Enbridge pipeline will be heading to the Gulf Coast or certainly 7 

somewhere other than to Illinois refineries. 8 

Admittedly I am not an economist, but it in my opinion Illinois, PADD 2 and the 9 

United States needs more refining capacity, as opposed to more petroleum. As the 10 

Enbridge application and additional documents show, there is a large amount of product 11 

located in Canada. Illinois and PADD 2 don’t have any excess refining capacity to handle 12 

the current glut of Canadian tar sands product. As described in the materials, this has 13 

created a bottleneck in the ability to distribute and refine the product. Realistically, the 14 

only refineries with any excess capacity to handle the Canadian tar sands are located in 15 

PADD 3 near the Gulf Coast. I am just a farmer, but in my opinion, if we want to lower 16 

the price of gasoline we need to build more refineries that can handle the product. Adding 17 

more tar sands product to an already saturated refinery market will not help lower costs 18 

for the refined products like gasoline or diesel fuel in any way. 19 

Q47. What is the importance of these conclusions?  20 

 Illinois citizens will not benefit in any appreciable way from the proposed 21 

Enbridge pipeline in Illinois. The product in the proposed pipeline will merely pass 22 

through the state on its way to southern destinations. The information further supports the 23 



 47

conclusion the project is being proposed to benefit Canadian oil interests and multi-1 

national countries as opposed to benefiting Illinois citizens in any significant way.  2 

 Enbridge and the Canadian foreign shippers and producers hope to obtain a 3 

transportation highway through Illinois at the expense of Illinois citizens. 4 

Q48. Would you like to summarize your opinions, beliefs, and conclusions as 5 

pertains to the proposed Enbridge pipeline project in this matter? 6 

 I do not believe the project is needed at this time. I do not believe the project is 7 

necessary. From the standpoint of Enbridge’s request to take property via eminent 8 

domain, there is no credible evidence in the record to support a claim the project is 9 

needed or necessary. No evidence has been submitted to prove it will benefit Illinois 10 

citizens in any way and there is no credible evidence in the record that suggests the 11 

project will decrease prices paid by citizens for refined petroleum products in the state.  12 

Q49. Does this conclude your testimony? 13 

As of today, January 7, 2008, we have a pending motion to compel production of 14 

certain discovery materials, including interrogatories, documents, and the deposition of 15 

an individual.  We hope to obtain a favorable ruling and we hope to obtain the relevant 16 

discovery materials we have requested. After reviewing those materials, I might wish to 17 

submit additional comments. Subject to those contingencies, I have nothing further to add 18 

at this time.  19 

Thank you for the opportunity to provide my testimony.  20 


