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 NOW COMES Staff of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, pursuant to Section 200.190 of the Illinois Commerce 

Commission’s (“ICC” or “Commission”) Rules of Practice, 83 Ill. Admin Code 200.190, 

and responds to Commonwealth Edison Company’s Motion for Case Management 

Ruling and Schedule (“Motion”) as follows:   

1. The Motion filed by Commonwealth Edison Company (“ComEd” or the 

“Company”) seeks to establish a schedule as well as limitations or controls on discovery 

and other procedural requirements.  A schedule was adopted at the initial pre-hearing 

conference, and is no longer at issue.  The specific case management proposals by 

ComEd are contained in a draft Ruling Establishing Case Management And Plan 

attached to ComEd’s Motion as Exhibit A (“ComEd Proposed Order” or “ComEd’s 

Proposed Order”).  Staff sets forth below specific objections to ComEd’s Proposed 

Order.  However, Staff’s silence on other matters in ComEd’s Proposed Order is not 

intended to be, and should not be interpreted as, support for ComEd’s proposal over an 

opposing Intervenor proposal. 



07-0566 

2. Staff proposes various modifications to ComEd’s Proposed Order to 

encourage an expeditious and robust exchange of information between all parties.  

Attached and incorporated herein are Attachment A, a redlined version of ComEd’s 

Proposed Order with Staff’s proposed modifications, and Attachment B, a clean version 

of Attachment A with Staff’s proposed modifications accepted..   

 Electronic Discovery 

 3. First, Staff has concerns with the Company’s proposed limitations on 

discovery, and has made modifications to ensure that all discovery responses are 

available in useful and productive formats.  Staff has received several non-searchable 

.pdf documents from the Company that pose several problems for Staff.  When the 

response is an image rather than computer recognized text, Staff is unable to copy such 

information into testimony or other documents if needed.  Staff is also unable to perform 

electronic searches of the discovery responses without going through the trouble of 

performing an “optical character recognition” process, which may not be possible 

depending on the quality of the produced image.  To alleviate this problem, Staff 

suggests that all electronic discovery responses not provided in native format (e.g., 

Microsoft Word), be converted into a searchable .pdf format or else served in their 

native format (e.g., Word (.doc)).  Since documents are not produced or originally 

drafted in .pdf format, the Company is making a choice to convert the documents into 

nonsearchable .pdf documents instead of searchable .pdf documents.  Thus, Staff 

believes there is no reason for the Company to continue its practice, and a case 

management order reflecting the same is appropriate.    

 4. Second, the Company’s proposed ruling would have spreadsheet 
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documents served as .pdf documents unless specifically requested otherwise.  Staff 

believes this to be counterproductive and time consuming for the Company, Intervenors 

and Staff.  The Company is creating more work for itself by converting a spreadsheet 

with working formulae into a static formula-free .pdf document.  Inevitably, Staff must 

either request, in a separate data request, the original spreadsheet document or not 

have the benefit of seeing the formulae used to arrive at the figures in the spreadsheet.  

Production of pdf. Documents rather than working spreadsheets with formulae intact 

often necessitates follow-up data requests asking for explanations of how such a 

number was derived and why it is not the same as a similarly labeled figure in anther 

document.   

 5. Staff appreciates the amount of time the Company devotes to answering 

data requests, but finds the Company’s apparent reluctance to produce the original 

source documents in native format counter-productive since the Company must take the 

time to convert or print and scan the underlying documents into .pdf documents.  Thus, 

Staff submits that all spreadsheets be submitted in their native format.   

   Discovery Parameters 

 6. Lastly, Staff proposes modification of the Company’s proposal to shorten 

the time in which parties have to respond to data request.  Staff believes that the short 

time allotted for rate case proceeding, as well as the scheduled due dates for testimony, 

hearings, and briefs in the instant docket, mandates that Staff and Intervenors be 

allotted the maximum opportunities to investigate and review all the information 

requested.  This can only be accomplished with discovery response times prior to Staff 

and Intervenor direct that are shorter than the 28 day default standard contained in the 
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Commission’s rules.  Staff suggests that the Administrative Law Judges’ (“ALJ”) case 

management ruling adopt a 21 calendar day turn around for discovery requests 

submitted before Staff and Intervenor direct testimony, a 14 calendar day turn around 

for discovery requests submitted after Staff and Intervenor direct testimony but before 

the Company’s surrebuttal testimony, and a 5 calendar day turn around for requests 

submitted thereafter.   

 7. Staff believes that its proposed discovery turn around times allow for the 

Intervenors and Staff to perform a more complete review of the information necessary to 

develop testimony and prepare for cross-examination.  Longer periods do not afford the 

parties with the opportunity to perform much follow up, let alone a thorough review of 

the information provided.  The Company is burdened with the responsibility of proving 

its case in chief, and therefore is required to provide all the information necessary to 

support its case, in a manner that is meaningful to Staff and Intervenors.  To accomplish 

this, Staff strongly believes that a shorter turn around time for discovery requests is 

necessary, especially considering the volumes of information upon which the Company 

has based its proposed revenue requirement. 

 8. In addition, Staff appreciates the Company’s comparison between circuit 

court discovery and Illinois Commerce Commission discovery; however, the Company 

neglected to mention that circuit court cases do not typically operate on a tight 11-month 

timetable.  Rather, it is not uncommon for circuit court cases to take years to reach trial 

(with similar lengths of time to conduct discovery).  In addition, circuit court cases 

routinely utilize depositions for purposes of conducting discovery, whereas depositions 

are seldom utilized in Commission proceedings.  Further, many data requests are 
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actually requests for production of documents, and the rules applicable to circuit court 

actions place no limitation on requests for production of documents.  (see Illinois 

Supreme Court Rule 214)  Finally, circuit court cases always involve a cause of action 

asserted by the plaintiff(s) against the defendant(s).  Rate cases, on the other hand, do 

not require pleadings (220 ILCS 5/9-201(b))1 and focus on determination of an 

appropriate revenue requirement.  Determination of an appropriate revenue requirement 

necessarily involves all expenses and revenues recorded on the utility’s income 

statement.  As such, the relevant facts in a rate proceeding are much broader than in a 

circuit court case (which focuses on the facts alleged for a specific cause of action).  

Thus, Staff does not believe that comparison of discovery in rate cases to discovery in 

circuit court cases is particularly relevant or helpful.  Staff submits that the Company’s 

comparison offers no value to this discussion, except to emphasize the stark difference 

between a circuit court hearing and a time restricted administrative hearing that requires 

quick discovery turnaround on a broad range of issues to allow for a full and thorough 

development of the record. 

                                            
1 Section 9-201(b) provides “Whenever there shall be filed with the Commission any schedule stating an 
individual or joint rate or other charge, classification, contract, practice, rule or regulation, the Commission 
shall have power, and it is hereby given authority, either upon complaint or upon its own initiative without 
complaint, at once, and if it so orders, without answer or other formal pleadings by the interested 
public utility or utilities, but upon reasonable notice, to enter upon a hearing concerning the propriety of 
such rate or other charge, classification, contract, practice, rule or regulation ….”  (Id. (emphasis added)) 

 5



07-0566 

 6

WHEREFORE, Staff respectfully requests that the Commission adopt the 

modifications to ComEd’s Proposed Order discussed above and set forth in 

Attachments A and B. 

 

Respectfully submitted, 
 
 
__________________________ 
JOHN C. FEELEY 
CARMEN L. FOSCO 
ARSHIA JAVAHERIAN 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street,  

 Suite C-800 
Chicago, IL 60601 
Phone: (312) 793-2877 
Fax: (312) 793-1556 
jfeeley@icc.illinois.gov 
cfosco@icc.illinois.gov 
javahera@icc.illinois.gov 

January 4, 2008 
Counsel for the Staff of the 
Illinois Commerce Commission 


