
STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION   

COMMONWEALTH EDISON COMPANY )        
) ICC Docket No. 07-0566 

Proposed general increase in     ) 
electric rates      )         

THE PEOPLE OF THE STATE OF ILLINOIS RESPONSE 
TO COMMONWEALTH EDISON COMPANY S  

MOTION FOR ENTRY OF A PROTECTIVE ORDER

  

The People of the State of Illinois ( the People ), by and through the Illinois Attorney 

General, Lisa Madigan, hereby respond, pursuant to 83 Ill. Admin. Code § 200.190(e), to 

Commonwealth Edison Company s ( ComEd

 

or the Company ) Motion for Entry of a 

Protective Order and proposed Order Regarding Protection of Confidential and Proprietary 

Information ( Proposed Protective Order ).  The People propose modifications to ComEd s 

Proposed Protective Order to (i) ensure compliance with the Attorney General Act, 15 ILCS 

205/0.01 et seq., which governs the Office of the Attorney General s access to and use of 

confidential information in connection with Illinois Commerce Commission ( ICC or 

Commission ) proceedings and (ii) ensure an efficient discovery process. 

Initially, the People are compelled to point out that as this is a proceeding to establish 

rates for monopoly public utility service, it is presumed to be public, pursuant to Section 10-102 

of the Illinois Public Utilities Act.  220 ILCS 5/10-102.   That statute provides that all meetings 

of the Commission shall be conducted pursuant to the provisions of the Open Meetings Act, 

which makes it the public policy of the State that the actions of public bodies be taken 
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openly to protect the rights of the people to be informed as to the conduct of their business.

 
5 ILCS 120/1. 

Rates charged for Commonwealth Edison s delivery service fall well within the peoples 

business.   Neither competitive concerns regarding the generation of power nor the 

reclassification of monopoly service are at issue in this case.  Therefore, those instances in which 

a confidential or proprietary designation is justified in this proceeding should be quite limited.  

While the Act allows exceptions for the confidential treatment of certain information, it is further 

presumed that [A]ll proceedings of the Commission and all documents and records in its 

possession shall be public records  220 ILCS 5/10-101.  The proposals made by the People in 

this response are premised on the public interest in open government hearings and assume that 

exceptions to public disclosure must, by law, be strictly construed. 5 ILCS 120/1.  

ComEd states that its Proposed Protective Order in this case provides essentially 

equivalent protection as protective orders entered most recently in ICC Docket Nos. 05-0159 

and 05-0597.  ComEd Motion, ¶ 7.  That is not the case.  Not only is the protective order 

fundamentally different from the protective orders entered in Docket Nos. 05-0159 and 05-0597, 

it also lacks fundamental protections that were included in another ComEd filing, ICC Docket 

No. 06-0411.  ComEd s Proposed Protective Order is only similar to the Company s proposed 

protective order that they introduced in those dockets. It is not similar to what was approved by 

the Administrative Law Judges ( ALJ ) in those dockets.  ComEd s Proposed Protective Order 

retains those provisions that are favorable to the Company while omitting key protections for 

other parties.  For instance, ComEd has not introduced any provisions that ensure the intervenors 

have timely and efficient access to information during the period of discovery and beyond, 

despite the fact that other ICC cases have included such provisions.   
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Provisions regarding access to records, retention of materials and various notice 

requirements have been approved in previous ComEd dockets, such as ICC Docket No. 06-0411, 

and they apply equally to this case.  Unlike the protective order in that case, ComEd s Proposed 

Protective Order here fails to acknowledge that the Attorney General Act, 15 ILCS 205/0.01 et 

seq., governs the Office of the Attorney General s access to and use of confidential information.  

These issues have been argued and accepted in various ICC dockets, including Docket Nos. 05-

0159, 05-0597 and 06-0411, and are addressed below. 

Section I of this response details the provisions in current law that grant the Office of the 

Attorney General access to confidential, as well as confidential and proprietary records in ICC 

proceedings.  Section II of this response offers several provisions that protect the People s right 

to access such records, all of which have been approved in previous ICC dockets.    

I. Illinois Law Gives the Attorney General s Office Access to Confidential and 
Proprietary Material  

In 2005 the General Assembly amended the Attorney General Act to create a Consumer 

Utilities Unit within the Office of the Attorney General and invested it with investigative and 

enforcement powers on matters relating to public utilities. 15 ILCS 205/6.5(a) and (d).  This 

new section of the Attorney General Act specifically addresses the Office of the Attorney 

General s access to and use of confidential information in connection with ICC proceedings: 

Upon request, the Office of the Attorney General shall have access to and the use of 
all files, records, data and documents in the possession or control of the 
Commission. The Office of the Attorney General may use information obtained 
under this Section, including information that is designated as and that qualifies for 
confidential treatment, which information the Attorney General s office shall 
maintain as confidential, to be used for law enforcement purposes only, which 
information may be shared with other law enforcement officials.  

15 ILCS 205/6.5(d).  

A. The Proposed Protective Order Does Not Conform to the Attorney General Act 
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The Proposed Protective Order does not acknowledge that the Attorney General Act, 

rather than the Proposed Protective Order, governs the Office of the Attorney General s access to 

and use of confidential information in connection with ICC proceedings.  This is particularly 

surprising because the Proposed Protective Order does contain a specific provision 

acknowledging that access to confidential information by Commission Staff is governed by 

statute and that the Proposed Protective Order is thus inapplicable to Staff.  Proposed Protective 

Order, at ¶ 20.  In contrast, the protective order approved by the Administrative Law Judge 

( ALJ ) in ICC Docket No. 06-0411 contains special exceptions for the Attorney General s 

Office, thus complying with the Attorney General Act. 

B. The Proposed Protective Order Should be Modified to Conform to the Attorney 
General Act  

The Proposed Protective Order should be modified to conform to the Attorney General 

Act.  The following language, which was approved by the ALJ in ICC Docket No. 06-0411, 

should completely replace the second paragraph of ¶ 20 of ComEd s Proposed Protective Order: 

20.  The Attorney General Act, 15 ILCS 205/0.01 et seq., governs access to and use 
of confidential information by the Office of the Attorney General ( OAG ).  The 
OAG is not subject to this Order except that: (i) the OAG shall disclose 
Confidential or Confidential & Proprietary information to independent experts 

retained by the OAG in connection with this proceeding in accordance with the 
terms and provisions of this Order; and (ii) all pleadings by and testimony on behalf 
of the OAG shall be filed and distributed in accordance with the terms and 
provisions of this Order.  The terms of this Order shall in no way interfere with the 
OAG s obligation to carry out law enforcement functions and the Attorney General 
Act shall control over any contrary provisions in this Order.

  

This modification to the Proposed Protective Order is necessary to ensure that the order 

conforms to the Attorney General Act and does not interfere with the Office of the Attorney 

General s investigative and law enforcement authority.     
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In addition, ¶ 4 of the Proposed Protective Order should be revised as follows to reflect 

the fact that the Office of the Attorney General is not subject to the Proposed Protective Order 

(changes are underlined): 

4. Subject to rights to challenge Confidential and Confidential & Proprietary 
designations made by a Producing Party described herein, no information or 
document that is produced and designated as Confidential nor any information 
contained therein or obtained therefrom, shall be delivered, exhibited or disclosed to 
any person (other than Commission officers and employees and retained experts 
(i.e., independent experts hired by the Commission), who are not subject to this 
Order, but who are governed by 220 ILCS 5/4-404 and 5/5-108; and the Office of 
the Attorney General (and its retained experts), which is not subject to this Order, 
but which is governed by 15 ILCS 205/6.5(a) - (d)) who has not read this Order, 
signed Form 1, attached hereto, and delivered Form 1 to the Producing Party.  

Finally, ¶ 16 should be modified to reflect the fact that the experts and consultants who 

are retained by the Office of the Attorney General are not subject to the Proposed Protective 

Order: 

16.  Outside attorneys and independent experts will have access to Confidential & 
Proprietary information only after they have executed and delivered Form 2 
attached to this Order in favor of the Producing Party, except as otherwise provided 
by this Agreement.  An in-house attorney will have access to the Producing Party s 
Confidential & Proprietary information after he/she executes and delivers Form 3 
attached to this Order in favor of the Producing Party.  Before producing any 
Confidential & Proprietary information, the Producing Party may make reasonable 
inquiry, by way of discovery requests or otherwise, into the facts required to 
establish the certifications necessary under this Paragraph. 

Failure to amend the Proposed Protective Order in the manner described above will result 

in an inefficient and costly discovery process.  If the Proposed Protective Order is not modified, 

the Office of the Attorney General would have to request documents from Commission Staff in 

order to review confidential documents pursuant to the independent statutory authority 

established in the 2005 Amendments to the Attorney General Act.  This places an unnecessary 

burden on both Staff and the Attorney General s Office.  The Office of the Attorney General 

does not wish to burden Staff in this manner, but has thus far been unable to convince ComEd to 
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modify the proposed order as requested in this filing.  As noted earlier, these requested changes 

are similar to changes that have been approved in ICC Docket No. 06-0411. 

C. The Attorney General s Proposed Modifications Will Protect Confidential and 
Confidential and Proprietary Information  

Current Illinois law and procedures governing the Attorney General s Office offer 

adequate protection for any Confidential and Confidential and Proprietary information that 

may be introduced in this docket.  Specifically, the Attorney General Act expressly requires the 

Office of the Attorney General to maintain as confidential all information that is designated 

as and that qualifies for confidential treatment : 

Upon request, the Office of the Attorney General shall have access to and the use of 
all files, records, data, and documents in the possession or control of the 
Commission. The Office of the Attorney General may use information obtained 
under this Section, including information that is designated as and that qualifies for 
confidential treatment, which information the Attorney General's office shall 
maintain as confidential, to be used for law enforcement purposes only, which 
information may be shared with other law enforcement officials.   

15 ILCS 205/6.5(d) (emphasis added).  

Additionally, the Illinois Freedom of Information Act expressly exempts disclosure of 

proprietary, privileged or confidential information, and more specifically exempts: 

Trade secrets and commercial or financial information obtained from a person or 
business where the trade secrets or information are proprietary, privileged or 
confidential, or where disclosure of the trade secrets or information may cause 
competitive harm . . .  

5 ILCS 140/7(1) (g).  

The Office of the Attorney General also has written policies and procedures in place that 

prevent improper use of confidential information.  Indeed, the Policy and Procedures manual 

requires employees to keep confidential all information not available to the general public: 

Confidential Information. All employees shall keep confidential all information 
acquired through their employment with the office unless and until such 
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information becomes available to the general public or is required to be released 
pursuant to the Illinois Freedom of Information Act or other lawful authority or is 
requested by the person(s) to whom the information relates pursuant to a valid 
written release.  

Illinois Attorney General Lisa Madigan Policy and Procedures Manual, (July 2007), section 
4.1.10(e).  

Additionally, the standard contract that the Attorney General s Office enters into with 

any consultant or expert witness specifically prohibits those contractors from disseminating any  

data furnished to them during the course of the contractual performance.  Data supplied to the 

consultant (including employees and agents):  

[S]hall remain the sole property of the Attorney General and shall be returned 
to the Attorney General upon demand of the Attorney General.  In all cases, 
Consultant will return all such supplied data at the termination of this contract.  
Material furnished to Consultant by the Attorney General incorporated in the 
work or service provided under this contract shall remain the exclusive property 
of the Attorney General.    

Further prohibitions on the dissemination of the date in the contract provide the 

following: 

Except for its own internal use, Consultant shall not publish, permit to be 
published, or distribute any data or information, oral or written, concerning this 
contract or derived during the performance of this contract or dealing with any 
findings, results, conclusions, recommendations or opinions concerning this 
contract without the written consent of the Attorney General.  Information which is 
confidential by or pursuant to law or by agreement, including any data produced by 
this contract or supplied to the Consultant by the Attorney General, shall be held 
confidential at all times by Consultant.  The Consultant is hereby designated as the 
authorized representative of the Attorney General for the purposes of all applicable 
privileges and confidentiality statutes.    

These in-house policies and contract provisions render the signatures of OAG 

attorneys and experts to ComEd s proposed Protective Order unnecessary.     
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II. ComEd s Proposed Protective Order Omits Fundamental Provisions that 

Ensure Efficient and Timely Access to Records  

ComEd s Proposed Protective Order provides essentially equivalent protections only 

for ComEd; the Proposed Protective Order omits virtually all of the provisions that the 

Administrative Law Judges in those ICC dockets approved to ensure intervenors had timely 

access to discovery responses.  If a Protective Order in this case is necessary, it should at least 

provide adequate protections to ensure an efficient process that will reasonably allow all the 

parties in the case to receive data and compile a complete record.  Most, if not all, of the 

following changes have been approved in various ICC dockets involving ComEd and they 

protect not only the intervenors in this case, but also the Company, by detailing the rights and 

duties of all parties.   

Paragraph 1 

All parties should be put on notice that they have received confidential material. This 

requirement protects ComEd as well as the intervenors by ensuring that every party involved 

receives notice that they are in possession of Confidential or Confidential and Proprietary 

information.  Without notice, a party may inadvertently treat Confidential or Confidential and 

Proprietary information as a public record, which could lead to an inadvertent violation of the 

Protective Order.  The following change to paragraph 1 was ordered in ICC Docket Nos. 05-

0159 and 05-0597 and puts the parties on notice that they have received, or should have received, 

confidential material: 

1. Where any Party believes in good faith that a specific document that it will 
produce contains information that is entitled to protection as confidential or 
confidential and proprietary under the law, that Party ( Producing Party ) shall 
identify such information by marking such information Confidential or 
Confidential & Proprietary , signifying that the Producing Party has in good faith 

made a legal and factual determination that the information is as described.  The 
Producing Party shall visually distinguish such information from other information 
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appearing in the same document.  Where any Producing Party believes in good faith 
that specific information it will convey orally includes information that is entitled to 
protected treatment under the law, that Producing Party shall identify such 
information by stating that it is Confidential or Confidential & Proprietary , 
signifying that the Producing Party has made a legal and factual determination that 
confidential information will be, or has been, conveyed.  The Producing Party shall 
also provide written confirmation within three business days of such 
communication to all recipients that Confidential and Confidential & 
Proprietary information was conveyed.  Each specific document so marked or 
specific information so identified will be referred to hereafter as Confidential 
Information.  Information so designated shall be afforded all protections given to 
Confidential and Confidential & Proprietary Information set forth in Paragraphs 4-
20 of this draft protective order (this Order ), as applicable, unless and until a 
contrary ruling is made by the Administrative Law Judge(s) or the Illinois 
Commerce Commission (the Commission ). 

Paragraph 6 

In paragraph 6 of the Proposed Protective Order, ComEd limits the number of copies of 

Confidential information that parties may make to three copies.  This limitation includes 

electronic dissemination of documents via e-mail or other means of electronic sharing, such as 

placing electronic documents on shared access networks.  This limitation is arbitrary and 

unreasonable, considering the number of attorneys, experts and administrative staff that require 

access to the discovery and documents of record in order to effectively litigate this proceeding.  

This limitation should be deleted so that all parties can access the necessary information to 

advance their positions before the Commission. 

6. Parties may make Confidential information available only to those who need 
access to the information to prepare for this proceeding and who have executed the 
attached Form 1 as provided in Paragraph 4 above or as otherwise provided for in 
this agreement.  The Parties may make additional copies only after notification to 
the Producing Party of the identity of each person to whom a copy will be 
disseminated.  Parties shall not make more than three copies of any Confidential 
information unless the Producing Party otherwise agrees in writing.

  

This includes 
the dissemination of information in an electronic format including, but not limited 
to, e-mail transmission.  The Producing Party, at its election, may provide three 
copies, in which event additional copies shall not be made unless the Producing 
Party otherwise agrees in writing.

  

This includes the electronic scanning of 
documents or dissemination of electronic documents via e-mail or by other means 
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of electronic sharing, such as placing electronic documents on a shared access 
network. 

Paragraph 7 

In ICC Docket Nos. 05-0159 and 05-0597, ComEd and other Producing Parties were 

ordered to send written confirmation whenever they inadvertently conveyed Confidential or 

Confidential & Proprietary information to a party.  This requirement protects ComEd s 

interests in keeping certain documents confidential and protects the individuals who receive such 

materials by giving them adequate notice to allow them to safeguard the documents.  The 

following changes are proposed: 

7. If a party inadvertently produces information not marked Confidential or 
Confidential and Proprietary and the Producing Party subsequently notifies the 

recipient (and confirms in writing) that such information is Confidential or 
Confidential and Proprietary, the receiving party will treat such information as 
identified by the Producing Party in accordance with the provisions of this Order 
and will use its best efforts to recall or retrieve any such information that has been 
distributed not in accordance with this Order.  This paragraph does not waive the 
receiving party s right under this Order to challenge subsequently such designation 
on its merits under Paragraph 13 of this Order.  

Paragraph 12   

The following changes were also approved in either ICC Docket Nos. 05-0159 or 05-

0597.  The changes (i) give the parties a reasonable period of time within which to return or 

destroy documents (30 days instead of 15 days) (approved in ICC Docket No. 05-0597); (ii) 

protect information that is stored on electronic back-up drives (approved in both ICC dockets); 

and (iii) allow parties to keep one copy of notes, memoranda, working papers or other records 

that contain Confidential Information (approved in both ICC dockets).  The following changes 

are proposed: 

12.  All persons possessing Confidential information or copies of documents 
containing Confidential information (including but not limited to testimony, 
exhibits, transcripts, discovery, responses, briefs, e-mails, disks) shall, within 
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fifteen

 
thirty(3015) days after receiving a written, oral, or electronic request from 

the Producing Party and after the Commission order becomes final and no longer 
subject to appeal, return all those materials to the Producing Party or shall destroy 
the materials and certify in writing to the Producing Party that such materials have 
been destroyed.  However, counsel for a party may retain one copy of any such 
notes, memoranda, working papers or other records containing information obtained 
or derived from any such Confidential information ( Retained Information ), for 
file record purposes.  Counsel shall continue to abide by the terms of this Order 
regarding such Retained Information.

  

Persons receiving Confidential information 
shall also destroy all notes, working papers, e-mail, disks and computer or other 
network memories and other documents containing Confidential information and 
shall certify in writing to the Producing Party that such notes, working papers, 
documents and electronic records have been so destroyed within fifteen

 

thirty

 

(3015) days after receiving a written, oral, or electronic request from the Producing 
Party to do the same.  However, a party need not affirmatively take steps to destroy 
information that is automatically stored in back-up electronic systems as long as 
such information is not otherwise retrieved by such party.  This Order shall remain 
in effect for a period of five years from its date of entry, unless such period shall be 
extended at some future time pursuant to applicable Commission rules. 

Paragraph 13  

Under the Public Utilities Act, Commission proceedings, as well as all documents and 

records in its possession, are presumptively public.  220 ILCS 5/10-101; 220 ILCS 5/5-109.  

ComEd s proposed procedure for challenging confidential designations shifts the burden to Staff 

and Intervenors to explain why certain documents are not confidential.  While the last sentence 

in Paragraph 13 of ComEd s Proposed Protective Order says that the Producing Party shall bear 

the burden to support its designation , the rest of the paragraph places the burden on the 

Challenging Party to support its position that the documents in question should not be designated 

confidential.  This shift in the burden of proof conflicts with the clear dictates of the Public 

Utilities Act to ensure public access to the Commission s decision-making process.  

The following changes protect the rights of all parties to object to the designation of 

certain documents as confidential, while maintaining the presumption of open, public access to 

documents and testimony in Commission proceedings, as required under the Act.  The changes 

requested provide an efficient way to raise objections, thus avoiding undue delay by either party 
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when objections arise, and keep the burden on the Producing Party to support the confidential 

nature of the documents.  The following changes are proposed: 

13.  If a party does not agree with the Producing Party s designation of documents 
and information as Confidential or Confidential & Proprietary , the party (the 
Challenging Party ) shall give the Producing Party reasonable written notice, by e-

mail or by U.S. Mail, of the objection.  The Producing Party and Challenging Party 
shall attempt to negotiate a satisfactory resolution of the issue.  If the Producing 
Party continues to believe that the Confidential Information contains information 
that justifies such designation, it shall so inform the Challenging Party, in writing,

 

within five (5) business days of receipt of the Challenging Party s objection.  If the 
Challenging Party continues to object to the confidential designation, it may file a 
written notice of objection with the Commission.  This filing shall identify the 
documents or portions thereof that are the subject of the challenge, but need not 
provide reasons in support of the challenge inasmuch as the burden is on the 
Producing Party to justify the confidential designation.  At that point, if the 
Producing Party wants to maintain the confidentiality of the information, it shall file 
a motion, within five business days of the written objection, requesting such relief.  
That motion shall provide in detail, for each document or type of document under 
challenge, the basis for seeking confidential treatment.  Parties shall be provided an 
opportunity to file a written response to such motion.  At such time, the Challenging 
Party should raise the matter with the Administrative Law Judge(s) in the form of a 
motion or other appropriate pleading.

  

A document marked Confidential or 
Confidential & Proprietary shall be treated as such by all parties during the 

tendency of any challenge to such designation until the ALJ issues a ruling altering 
such designation.  In response to a motion challenging the confidentiality 
designation of the Producing Party, the Producing Party shall bear the burden to 
support its designation.  

The above language was adopted in ICC Docket Nos. 05-0159 and 06-0411 except for 

the provision allowing parties to file a written response to the Company s motion, which is 

included to make the process more efficient and to allow the parties to respond to ComEd.  

Paragraph 17   

Several changes are required to ensure that the parties can use confidential information 

once they receive it.  Absent these changes, the entire discovery process will be rendered moot.  

Paragraph 17 has stringent limitations on the number of attorneys, independent experts and 

consultants who can review confidential information.  ComEd seeks to disclose confidential 

material to only three in-house attorneys, one outside counsel of record, and one independent 
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expert or consultant; Previous ICC dockets, however, have not limited the number of individuals 

who may access confidential information. (see e.g., ICC Docket No. 05-0597.)  In the instant 

case, the Attorney General s Office has four attorneys and four retained experts working on the 

case.  The Proposed Protective Order allows only three attorneys to access confidential 

information, thus precluding one attorney from the Attorney General s Office from accessing 

confidential information.  Also, only one of the four retained experts will have access to the 

confidential information, making it impossible for the Attorney General s Office to reasonably 

and effectively participate in the case to protect the interests of the People of the State of Illinois. 

Additionally, previous ICC dockets have allowed ComEd to agree in writing to extend 

the number of individuals eligible to receive confidential information.  However, that provision 

is missing from the Proposed Protective Order.  (ICC Docket Nos. 05-0159 and 05-0597.)  The 

following changes are proposed: 

17.  As to each Party, Confidential & Proprietary information shall be disclosed 
only to (a) outside

 

counsels

 

of record in this proceeding and up to three in-house 
attorneys, and (b) an

 

independent experts

 

or consultants

 

retained in this proceeding 
by such party.  Confidential & Proprietary information shall not be disclosed to any 
other employee, consultant, or agent, or any officer or director of such party, or to 
any other individual or entity not granted access as a result of this order, absent a 
finding by the Administrative Law Judge(s) pursuant to Paragraph 13 above that 
such information is not properly designated as Confidential & Proprietary.  This 
Paragraph is also without prejudice to the Producing Party s right to make 
objections as provided in Paragraph 18 below.  

Paragraph 18  

Paragraph 18 allows a Producing Party to try and withhold documents and object to 

disclosure if it (i) seeks additional protections or (ii) seeks to prevent disclosure.  However, ICC 

Docket Nos. 05-0159 and 05-0597 required the Producing Party to object to disclosure within 

five business days of receipt of a disclosure request.  Without a deadline by which the Producing 
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Party is required to raise an objection, the potential exists for undue delay by a Producing Party.  

The following are proposed: 

18. This order does not affect any party's right to make objections as to the 
relevancy, materiality, or admissibility of any information requested, furnished, or 
received as a result of this order.   If the Producing Party reasonably believes that 
the sensitivity of the requested information is such that additional protections 
should be implemented or that no disclosure should be made to one or more of the 
parties and/or their independent third party experts, the Producing Party may object 
to disclosure on such grounds and within five business days after making the 
objection, file a motion setting forth the legal and factual basis for such limitations 
and seeking such additional protections.    

CONCLUSION  

Based on the foregoing, the People respectfully request modification of the Proposed 

Protective Order as described herein, to conform to the Attorney General Act, 15 ILCS 205/0.01 

et seq. and to ensure an efficient and timely discovery process for all parties.   

       

Respectfully submitted, 

The People of the State of Illinois 
by LISA MADIGAN, Attorney General 

    

_____/s/________________________
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