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 NOW COMES Staff of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, pursuant to Section 200.190 of the Illinois Commerce 

Commission’s (“ICC” or “Commission”) Rules of Practice, 83 Ill. Admin Code 200.190, 

and responds to Commonwealth Edison Company’s (“ComEd” or the “Company”) 

Motion for Entry of a Protective Order.  Staff provides the following comments and 

suggested edits to ComEd’s proposed Order Regarding Protection of Confidential and 

Confidential and Proprietary Information (“Proposed Protective Order”) in an effort to 

ensure that Illinois law’s presumption in favor of public access to administrative and 

judicial proceedings is preserved, and that parties to this docket are not prejudiced or 

unreasonably burdened during the course of this proceeding. 

 1. Paragraph 13 of the Proposed Protective Order acknowledges that a party 

(i.e. a “Challenging Party”) may object to the producing parties designation of 

documents and information as “Confidential” or “Confidential & Proprietary” with the 

Producing party having the burden of proof to support the designation, and sets forth a 

process to resolve any disputes over such designations.  It is Staff’s position that the 



 2

proposed process needs to be set forth in more detail to ensure that the burden of proof 

is on the Producing Party. 

 2. In particular, ComEd’s Proposed Protective Order states that “the 

Challenging Party should raise the matter with the Administrative Law Judge(s) in the 

form of a motion or other appropriate pleading.” (Proposed Protective Order at 7-8)  In 

order to be consistent with the principal that the burden of proof is on the Producing 

Party to support a designation, the Challenging Party should only be required to identify 

in its filing the documents or portions thereof that are the subject of the challenge, but 

there should be no requirement on the part of the Challenging Party to provide reasons 

in its filing to support the challenge in as much the burden of proof is on the Producing 

Party to justify the confidential designation.  The procedural process should then require 

the Producing Party, if it wants to maintain the designation, to file a motion within five 

business days of the Challenging Parties filing of the written objection.  The Producing 

Parties motion should provide in detail, for each document or type of document under 

challenge, the basis for seeking the designation.  The Challenging party should then 

have an opportunity to respond to the Producing Parties’ motion.  During the pendency 

of any challenge to a designation, any document marked “Confidential” or “Confidential 

& Proprietary” will be treated as such until the ALJ issues a ruling altering such 

designation.  Finally, as previously stated, and as provided for in ComEd’s proposed 

Order Regarding Protection of Confidential and Confidential and Proprietary 

Information, the Producing Party shall bear the burden to support any designation.  A 

process similar to that described above was included as part of the protective order 

approved by the administrative law judges in the recent Peoples Gas and North Shore 
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Gas general rate cases, ICC Docket Nos. 07-0241 and 07-0242 (Consolidated) (Notice 

of ALJ ruling Dated May 9, 2007, Order at paragraph 14). 

 3. Consistent with the above comments, Staff recommends the following 

changes to ComEd’s proposed Order Regarding Protection of Confidential and 

Confidential and Proprietary Information. 

 
13. If a party does not agree with the Producing Party’s designation of 

documents and information as “Confidential” or “Confidential & Proprietary”, the 
party (the “Challenging Party”) shall give the Producing Party reasonable written 
notice, by e-mail or by U.S. Mail, of the objection.  If the Producing Party 
continues to believe that the Confidential Information contains information that 
justifies such designation, it shall so inform the Challenging Party within five (5) 
business days of receipt of the Challenging Party’s objection.  At such time, the 
Challenging Party should raise the matter with the Administrative Law Judge(s) in 
the form of a filing which shall identify the documents or portions thereof that are 
the subject of the challenge, but there shall be no requirement on the part of the 
Challenging Party to provide reasons in its filing to support the challenge in as 
much as the burden is on the Producing Party to justify the confidential 
designationmotion or other appropriate pleading.  The Producing Party, if it wants 
to maintain the designation, shall then file a motion within five business days of 
the Challenging Parties filing of the written objection.  The Producing Parties’ 
motion shall provide in detail, for each document or type of document under 
challenge, the basis for seeking the designation.  The Challenging party shall 
then have an opportunity to respond to the Producing Parties’ motion.  A 
document marked “Confidential” or “Confidential & Proprietary” shall be treated 
as such by all parties during the pendency of any challenge to such designation 
until the ALJ issues a ruling altering such designation.  In response to a filing 
motion challenging the confidentiality designation of the Producing Party, the 
Producing Party shall bear the burden to support its designation 

 
 

 4. Finally, Staff has a comment about paragraphs 1 and 23 of ComEd’s 

Proposed Protective Order.  Those paragraphs reflect to some extent the concept that 

only confidential information is to be designated confidential such that if a document 

(e.g. a report) contains certain information that is confidential and other information that 

is not, the entire document should not be marked as confidential; rather, only those 
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pages of the document that contain the actual confidential information would be marked 

confidential.  Staff recommends that that the requirement to limit confidential 

designations to specific the portions of documents containing confidential information, 

rather than whole documents, should be explicitly stated rather than implied.  Consistent 

with this comment, Staff recommends that the following underlined sentence be inserted 

following the second sentence of paragraph 1. 

… The Producing Party shall visually distinguish such information from 
other information appearing in same document.  If any document contains both 
confidential and non confidential information, only the specific portions of the 
document containing information that the Producing Party considers to be 
Confidential or Confidential and Proprietary shall be marked as such.  Where any 
Producing Party … 
 

 

WHEREFORE, Staff respectfully requests that the Commission adopt the 

modifications to ComEd’s proposed Order Regarding Protection of Confidential and 

Confidential and Proprietary Information. 
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Respectfully submitted, 
 
 
__________________________ 
JOHN C. FEELEY 
CARMEN L. FOSCO 
ARSHIA JAVAHERIAN 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street,  
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Chicago, IL 60601 
Phone: (312) 793-2877 
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