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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
IN RE ENBRIDGE PIPELINE   ) 
ILLINOIS LLC.     ) 
       ) 
       ) 07-0446 
       ) 
Petition pursuant to Section 8-503, 8-509,  ) 
15-101 and 15-401 of the Public Utilities Act ) 
for a certificate by pipeline, and for entry of ) 
an order authorizing and directing construction ) 
and operation of a petroleum pipeline and  ) 
granting authority to exercise eminent domain ) 
 

INTERVENOR KELLY’S FURTHER RESPONSE TO  
APPLICANT’S SUR-REPLY TO  

MOTION TO COMPEL  
 
Intervenors Carlisle Kelly and DeAnna Kelly, by and through their attorney, Thomas J. Pliura, 

respectfully offer the following in further response to Applicant Enbridge’s Sur-Reply to 

Intervenors’ motion to compel.  On or about December 17, 2007, the Hon. Administrative Law 

Judge issued a scheduling ruling granting the parties, including applicant, until December 20, 

2007 to respond to “Rationale for relevance” contained in “Intervenor Kelly’s Reply to 

Applicant’s Response to Motion to Compel.”   Applicant filed its response in the form of a Sur-

Reply on December 17, 2007.  The due date for parties’ replies to those responses was set by the 

Hon. Administrative Law Judge at December 24, 2007.  This further Response is Intervenors’ 

reply.  Intervenors previously provided relevancy rationale for each of the disputed 

interrogatories.  Applicant has elected to offer a six-point response which is apparently meant to 

address the requests in their entirety.  Therefore, following Applicant’s six  numbered points:  

 1. With all due respect, Intervenors requests with respect to Applicant’s claim that it 

holds easements for much of the route are neither “irrelevant” nor “misleading”.   There is a 

material factual dispute as to Applicant’s representation, in its application, that it holds valid 

easements over much of the route.  While it is true that this issue is being litigated in another 
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forum, Applicant apparently desires to ignore that dispute in this proceeding but it is clearly 

relevant as the Commission makes a decision on the issue of public convenience and necessity.  

Applicant itself raised the issue by asserting in its application that it held the easements.  

Intervenors are entitled to fully develop the issue in this proceeding to refute that claim.  If, 

however, it is irrelevant, then Applicant’s assertion that it holds such easements should be 

stricken from the Application.   

 2.  Applicant next asserts that environmental concerns are irrelevant to these proceedings 

and that “[t]he Commission is not an environmental protection agency”.  With all due respect, 

Intervenors take the position that environmental concerns and the impact of the proposed project 

on the environment are unquestionably within the scope of the Commission’s authority and are 

vital to the Commission’s review of application.   

 3.  Again, with all due respect, the composition of what will be carried in the proposed 

pipeline is neither “pointless” nor “irrelevant”.   The product to be carried by the pipeline is 

fundamentally relevant to the Commission’s review of the application.  Applicant has used 

varying terms to describe the product.  In the instant sur-reply, applicant calls the product, 

“liquid crude petroleum”.  However, there is a material factual dispute as to whether this product 

of the oil-sands mining process is “liquid crude petroleum”.  Synthetic crude, as it has also been 

called, is no more actual crude oil, than a mannequin is an actual human being.  The relevance is 

clear.   By resolving for the record the nature of what is to be carried by the pipeline, the parties 

can address in direct testimony the central issue of public benefit.   

In its Sur-reply, Applicant asserts that, “[t]he Line, as Enbridge has repeatedly advised, 

will carry liquid crude petroleum to be delivered to refiners in Illinois and the Mid-West.”  To 

the contrary, Enbridge has repeatedly asserted, as it does again in its Sur-reply, that, “as a 

common-carrier-by-pipeline, Enbridge cannot, and does not, discriminate among potential 
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shippers on such bases, or any other. It has, and will have, a duty to serve without 

discrimination.”  If Applicant can not identify the shippers, how then can it accurately inform the 

Commission of the destination of the shipments?  It is wholly inconsistent to claim that the 

nature of the product shipped and the shippers who are expected to use the line are irrelevant, bet 

then assert without reservation the destination of the shipped product.  Intervenors are entitled to 

develop this inconsistency in their direct testimony on the issue of public benefit.   

4.  Again, Applicant argues that questions about foreign involvement in the proposed 

pipeline are improper.  In spite of its repeated assertions that these inquiries are somehow 

“nationalistic” or xenophobic”, in fact, the inquires are directly relevant to refute the claim that 

the proposed pipeline will benefit the people of Illinois.  Applicant continues to attempt to 

inappropriately frame this issue as some sort of xenophobic attack by Intervenors.  It is nothing 

of the sort.  The simply fact is that if the product is destined for other locales, then there is no 

benefit to Illinois citizens.   Numerous sources suggest that the expansion of the pipeline is not 

intended for the purposes as described in the Application.  For example, (and as requested by 

Applicant at point 6 of the Sur-reply) see attached an article from “the Globe and Mail” dated 

December 13, 2007.  The article discussion the intense effort by a number of companies, 

including Enbridge, Inc., to connect the oil-sands fields of Edmonton to the huge refining hub in 

Texas or through the Northwest Coast of British Columbia for export to Asia.  On or about 

December 19, 2007, according to Enbridge’s own CEO, Pat Daniel, as quoted in the attached 

article from Reuters News Services, Enbridge is proceeding with plans for a pipeline that will 

connect the instant project to Texas.  Again, Intervenors have no xenophobia with Texas or with 

transport of product out of the United States.  The issue is with Applicant’s inconsistent claim of 

benefit to the citizens of Illinois. Counsel for Applicant has argued that these issues are irrelevant 

and nonsensical, but has refused to address the issue is sworn discovery answers which could be 
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used as evidence.  There is nothing particularly burdensome about converting the arguments of 

counsel to actual sworn answers to these important issues.   

5.  At point 5, Applicant makes no direct argument as to the relevancy of any particular 

request.  It is the position of the Intervenors that all disputed requests are directly revenant to the 

issues before the Commission. 

6.  Applicant poses the question, “How can Enbridge respond except to deny such 

things?”  However, Applicant has not responded with a sworn denial.  Such a response, if it were 

complete, truthful, and responsive to the request, would end this protracted dispute over the 

discovery.  But Enbridge has not made a sworn denial of these issues.   It has, instead, offered 

only the argument of counsel in a refusal to answer the questions posed.   Applicant asks 

Intervenors to present evidence but there is no authority for the position that Intervenors must 

offer evidence to support a discovery request on a relevant issue.  Section 200.340 of the Rules 

of Practice states, in pertinent part,  

It is the policy of the Commission to obtain full disclosure of all relevant and material 
facts to a proceeding.  Further, it is the policy of the Commission to encourage voluntary 
exchange by the parties and staff witnesses of all relevant and material facts to a 
proceeding through the use of requests for documents and information.  
 

Applicant, however, has resisted nearly every request on its unilateral determination of 

what it deems relevant.    But the Rules of Practice and Supreme Court Rule 201 do not support 

this restrictive view of relevancy.  Relevance for discovery purposes includes not only what is 

admissible at trial, but also that which leads to admissible evidence. TTX Co. v. Whitley, 295 

Ill.App.3d 548, 557, 229 Ill.Dec. 801, 692 N.E.2d 790 (1998).  Here, Intervenors are entitled not 

just to that which Applicant has chosen to include within its application, but to all relevant 

evidence and that which may lead to relevant evidence as Intervenors craft their direct testimony 

in opposition to the Application.   
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Applicant concludes its Sur-reply by stating, “Enbridge has made a prima facie case for 

certification and the granting of eminent domain authority. If intervenors feel otherwise, they can 

make their own case.”  With all due respect, that is exactly what Intervenors are attempting to do.  

However, much of the information and documentation from which Intervenors will compile 

responses to the assertions in the Application must necessarily come from Applicant, itself.  That 

is, of course, the purpose of discovery.  Intervenors only ask for that reasonable opportunity.   

WHEREFORE, Intervenors Carlisle Kelly and DeAnna Kelly respectfully move the Hon. 

Administrative Law Judge for the relief sought in their original Motion to Compel.    

       Respectfully Submitted, 
 
    
              /s/Thomas J. Pliura___________________ 
      Thomas J. Pliura, Attorney for Carlisle E. Kelly  

and DeAnna K. Kelly, Petitioners 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Thomas J. Pliura 
210 E. Center Street 
P.O. Box 130 
LeRoy, IL 61752 
(309) 962-2299 (Tel) 
(309) 962-4646 (Facsimile) 
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PROOF OF SERVICE 
 

 The undersigned certifies that on this 24th day of December 2007, he served a copy of the 

foregoing Document upon the following individuals on the attached service list electronic mail.   

       
 

 
 
 
_/s/Thomas J. Pliura,_________                     

        Thomas J. Pliura 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Thomas J. Pliura 
210 E. Center Street 
P.O. Box 130 
LeRoy, IL 61752 
(309) 962-2299 (Tel) 
(309) 962-4646 (Facsimile) 
e-mail: tom.pliura@zchart.com 


