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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION  

Commonwealth Edison    )        
) Docket No. 07-0566 

Proposed general increase in electric rates and  ) 
revision of other terms and conditions of service. )   

RESPONSE OF THE PEOPLE OF THE STATE OF ILLINOIS

 

TO COMMONWEALTH EDISON S MOTION FOR LEAVE TO 

 

FILE SUPPLEMENTAL DIRECT TESTIMONY

  

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois, and pursuant to 83 Ill. Admin. Code § § 200.190, 200.680, hereby respond in 

opposition to Commonwealth Edison s ( ComEd ) Motion for Leave to File Supplemental 

Direct Testimony ( Motion ).  In support of this motion, the People state the following.

  

I. ComEd has not shown good cause as to why the new information or new 
circumstances beyond the utility s control warrants supplemental testimony.  

  

The Illinois Commerce Commission s (the Commission ) rules of practice allow the 

filing of supplemental direct testimony when good cause is shown.  83 Ill. Admin. Code 

286.20(b).  In finding good cause, the Commission considers i) the degree to which the 

information that is the subject of the supplemental direct testimony was not known to the utility 

at the time direct testimony was filed, and ii) the degree to which facts have changed due to 

circumstances beyond the control of the utility.  Id.   

Firstly, ComEd has not explained what new information, if any, was unknown to the 

utility at the time it filed its direct testimony and therefore must be filed in supplemental direct 

testimony.  Without such facts, ComEd cannot demonstrate the good cause necessary for the 

Commission to grant its Motion.  ComEd filed direct testimony addressing Rider SMP and 
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proposed projects on October 17, 2007.  Among 13 total exhibits filed, ComEd mentions Rider 

SMP in five separate pieces of testimony including approximately 22 pages providing what 

ComEd witness Barry Mitchell called a complete description of the program in the testimony 

of ComEd witness George Williams.  See ComEd Exhibit 1.0 at 221-222; ComEd Exhibit 4.0 at 

461-595.  ComEd witnesses discussed a list of proposed SMP projects (ComEd Exhibit 4.0 at 461-

552, ComEd Exhibit 6.0 at 273-295); financial issues associated with Rider SMP (ComEd Exhibit 

7.0 at .); and the provisions of the proposed tariff itself (ComEd Exhbit 11.0 at 314-414).  The 

company clearly devoted considerable resources in preparing its Rider SMP proposal and fails 

to state now what information now available to it was not available during what was evidently 

a lengthy drafting process. 

Secondly, ComEd further suggests that the refusal of other parties to participate in its 

proposed workshops at the December 12th status hearing presents new circumstances the 

company was unaware of on October 17th when its direct testimony was filed.  See ComEd 

Motion at 3.  Yet at no point in its direct testimony does ComEd indicate an intention to use the 

suggested workshops with stakeholders and Commission staff to supplement its direct 

testimony supporting the adoption of Rider SMP.1  No request for any type of workshops was 

made until ComEd proposed its case management schedule on December 5th  - 7 weeks after 

they filed their direct testimony.    

If the new circumstances refers to the parties refusal to help prepare one of the 

Company s proposals to the Commission, that hard ly constitutes a change in facts beyond the 

control of the utility and does not justify the filing of supplemental testimony.  Neither the 

                                                     

 

1 ComEd suggests the workshops were mentioned by J. Barry Mitchell in ComEd Exhibit 1.0 as an 
opportunity for all relevant viewpoints to be considered .   See Motion at 2.  Mitchell in fact refers to the 
Rider SMP program as balanced in the sense that it provides an opportunity for all relevant viewpoints 
to be considered , and refers explicitly to the 90-day process described by ComEd witness Crumrine.  
ComEd Exhibit 1.0 at 244-257; see also ComEd Exhibit 11.0 (Crumrine) at 342-354. 
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intervenors nor the Staff are under any obligation, in a rate case or any other proceeding, to 

assist in the refinement of testimony supporting changes to existing tariffs.  Hence the fact of 

such cooperation cannot be assumed by any utility as an entitlement such that its absence 

justifies the filing of supplemental testimony.  ComEd does not say what would be included in 

the supplemental direct testimony, or whether this supplemental direct testimony would be 

based on the informal workshops mentioned in the motion.  Nor does ComEd explain how its 

direct testimony is now inadequate because new information has been presented to the utility, 

or new circumstances have somehow changed the proposed program.  The Commission cannot 

find that ComEd has demonstrated the good cause required to grant its Motion pursuant to the 

provisions of Part 286.20(b).  

II. ComEd s Request Shifts the Burden of Proof to Other Parties in the Case in 
Violation of Commission Rules and the Public Utilities Act.  

ComEd bears the burden of proof in establishing the justness and reasonableness of its 

proposed rate, including other charges such as Rider SMP.  220 ILCS 5/9-201(c) (West 1994), 

Citizens Utility Bd. v. Illinois Commerce Com'n, 291 Ill.App.3d 300, 304, 683 N.E.2d 938, 943, 

225 Ill.Dec. 435, 440 (1 Dist., 1997).   

ComEd states that its proposed rate case schedule requested a series of formal and 

informal workshops to discuss Rider SMP projects.  Motion at 2.  This workshop process was 

intended to allow stakeholders to better acquaint themselves with the purpose and intent of 

Rider SMP.  Motion at 2.  ComEd states it intended to use the workshops as a means of listening 

to the parties concern and perhaps refining its proposal to address those concerns and to reflect 

different priorities in additional direct testimony.  Motion at 3.  After parties rejected ComEd s 
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proposal for a formal workshop process, ComEd now offers an informal meeting on January 7, 

2008 to discuss Rider SMP with interested parties and Staff.  Motion at 3.  

It is the utility, and not the intervenors or Commission Staff, who bear the burden of 

proof when requesting any cost-recovery mechanism.  It is ComEd who in this instance must 

demonstrate that its request is necessary and reasonable to continue to serve its customers.  

People ex rel. Hartigan v. Illinois Commerce Com'n,  117 Ill.2d 120, 135, 510 N.E.2d 865, 871, 109 Ill. 

Dec. 797, 803 (1987) (requiring intervenors to establish unreasonableness is therefore no 

substitute for requiring proof of reasonableness).  ComEd has already had the opportunity to 

file any direct testimony it believed was necessary to consider Rider SMP, including testimony 

based on discussions with its customers and interested stakeholders. 

ComEd states plainly that its request for supplemental direct testimony would give 

ComEd an opportunity to refine the program at an earlier stage than otherwise might be 

possible.  Motion at 2.  It is ComEd s belief  five exhibits and 22 pages of testimony 

notwithstanding 

 

that allowing supplemental d irect testimony on Rider SMP is the only

 

(emphasis in original) way the Commission can consider two rounds of Staff and intervenor 

testimony on the same issues.  Motion at 3.  

The parties and Staff will have an opportunity to offer two rounds of testimony on Rider 

SMP, since ComEd addressed the proposed program in five separate pieces of direct testimony.    

These same parties will have the chance to address the merits of both the rider as an 

appropriate cost-recovery mechanism and the proposed projects during both their direct and 

rebuttal testimonies.2     

                                                     

 

2 ComEd asserts that barring this testimony risks preventing the Commission from considering valuable 
information on projects that culd benefit customers.  The Commission, after hearing the parties' 
arguments concerning the need for additional evidence, can always determine at any point whether such 
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ComEd had ample opportunity prior to the October 17 tariff filing to solicit input from 

interested stakeholders and ComEd customers.  ComEd could have used that input to further 

explain Rider SMP when the proposal was first presented in direct testimony on October17th.  If 

ComEd truly believes Rider SMP poses important ratemaking and policy issues that will have 

substantial ramifications for the investment in, and deployment of, advanced electric 

d istribution system technology, it could have met its burden of proof by obtaining customer 

input before presenting its supporting testimony on the significance and importance of its Rider 

SMP proposal.  Motion at 4.    

Conclusion 

Allowing ComEd to file supplemental direct testimony regarding Rider SMP is 

inappropriate according to the Commission s own rules of practice, and premature until the 

Rider itself is approved as a cost-recovery mechanism.  ComEd had the opportunity to file such 

testimony as it felt supported its proposal, and has failed to present any reason why that 

testimony is no longer adequate because of new information or new circumstances facing the 

utility.  Accord ingly, the People request that Commonwealth Edison s Motion for Leave to File 

Supplemental Direct Testimony be denied.  

Respectfully submitted, 

THE PEOPLE OF THE STATE OF ILLINOIS 
by LISA MADIGAN, Attorney General 

    

                                                                                                                                                                          

 

evidence is required to make the necessary findings and supplement the Record if it chooses to do so.  See 
People ex rel. Hartigan I, 117 Ill.2d at 142, 109 Ill. Dec. 797, 510 N.E.2d 865. 
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