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)

IIEC’S RESPONSE TO COMED’S MOTION 
FOR LEAVE TO FILE SUPPLEMENTAL DIRECT TESTIMONY

Pursuant to Section 200.190 of the Commission’s Rules of Practice (83 Ill. Admin. Code §

200.190) and the schedule established by the Administrative Law Judges’ (“ALJs”)  Notice of

Continuance of Hearing and Notice of Schedule, issued on December 13, 2007, the Illinois Industrial

Energy Consumers (“IIEC”) respond as follows to Commonwealth Edison Company’s (“ComEd”)

Motion For Leave to File Supplemental Direct Testimony (“Motion”) respecting its proposed Rider

SMP.  

Background

On October 17, 2007, ComEd filed tariffs, testimony and other documentation in support

of its proposed general increase in delivery services rates.  One element of that filing was ComEd’s

request for Commission approval of its proposed Rider SMP (System Modernization Programs). 

As ComEd acknowledges, the proposal is “a departure from the customary means of recovering

capital investments.”  Motion at 2.  It seeks rate base treatment of certain new investment outside

of rate case review.  ComEd originally planned to file supplemental testimony to provide

information gathered at workshops it proposed be part of the schedule in this proceeding. Motion

at 2-3. ComEd now seeks permission to file supplemental testimony to communicate the results of

its unofficial solicitation of extra record comments on the rider and potential investments.  Motion

at 3.  
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Argument

ComEd’s arguments for leave to file supplemental testimony are:

(1) it is “the best way to communicate the results” of its unofficial
solicitation of comments;  

(2) such testimony would give ComEd an opportunity to refine its proposal
earlier than otherwise possible; 

(3) testimony would allow parties “the maximum opportunity to participate,
to conduct discovery, and to file testimony;”   

(4) such testimony would not cause prejudice to other parties; and  

(5) barring supplemental testimony would deny the Commission valuable
information concerning potential projects. 

                         (Motion at 2) 

Each argument is factually flawed and unpersuasive.  The requested supplemental testimony would

offer nothing ComEd could not have provided in its direct case.  

(1) Supplemental Testimony Is Not the Best Course

As to ComEd’s first argument, there is real doubt that the results of any unofficial solicitation

for comments about a Rider not yet a part of the ComEd Rate structure are material to the issue

before the Commission -- the legality and advisability of Rider SMP.   Opinion which was against

the Rider would almost certainly be rejected by ComEd as a legitimate ground for denying its

proposal.  Input from parties, who may not even be involved in this proceeding, about their preferred

projects is likewise not relevant to the Commission’s decision on the rider.  ComEd’s effort to begin

implementation of its proposed rider is premature.  In any case, the “best way to communicate”

relevant information about a new proposal is in the utility’s direct case, and the direct case of staff

and interveners contemplated under the schedule previously approved in this case.  ComEd

apparently declined, for its own tactical reasons, the opportunity to fully address these issues in its



3

direct case.  Having done so, ComEd retains the option of filing its proposal separately from this

case, which has already an established schedule, so that the Commission can receive all the

information ComEd wishes to present and stakeholders have fair opportunity to participate.  

(2) Wanting a Second Chance to Refine Its Proposal Is Not A Basis for Supplemental

Testimony

That ComEd would have another opportunity to improve its proposal is no basis for allowing

supplemental testimony.  The well-organized outreach campaign ComEd describes in its Motion and

testimony (see Motion at 2) could have been (and should have been) conducted before its direct case

was filed. 

(3) Supplemental Testimony Will Not Give Parties a Fair Opportunity to Respond

The maximum opportunity for other parties to participate, to conduct discovery, and to file

testimony would have been provided by ComEd including the information to support its proposal

in its direct case.  Despite ComEd’s claims, the separate, supplemental process it proposes -- in the

midst of a full rate case -- does not provide a comparable opportunity.  In fact, the processes it

describes would be severely constrained by statutory suspension dates and the time limits imposed

by the rate case schedule.  The statutory time limits on resolution of this case mean that time

consumed by any supplemental procedures must be taken from regular rate case processes.  

Yet, ComEd has not offered a single reason to justify its incomplete filing or its delay in

gathering the information the utility suggests the Commission needs.  Since any justification

withheld until ComEd’s reply filing will escape scrutiny and response from other parties, such

arguments should be given little or no weight. 
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(4) Other Parties Would Be Prejudiced

Contrary to ComEd’s assurances, there is little question that other parties would be

prejudiced by ComEd’s proposal for supplemental testimony.  Layering a process of informal

meetings, discovery, and multiple rounds of testimony for a novel proposal on top of full rate case

procedures -- indeed, in the midst of a rate case -- would tax the resources of any party except the

utility.  Confronting parties with a parallel proceeding, while continuing litigation of a full rate case,

would unavoidably be prejudicial.  The resources of Staff and many parties are already further

stretched by participation in several of the unusual number of other cases pending simultaneously

before the Commission.  See, e.g., In re Illinois-American Water, Dkt. 07-0507, and the six Ameren

Illinois Utilities rate cases Dkts. 07-0585 - 07-0590.  

ComEd offers its filed testimony announcing an intention to file supplemental testimony as

a reason parties would not be prejudiced.  Even if ComEd’s request is not surprise, Commission

assent to this assault on established rate case processes would be a surprise, and parties would be

prejudiced for the reasons noted.  In any case, notwithstanding ComEd’ statement of intention,

parties could not have been expected to reserve scarce resources for the mere possibility that

ComEd's desire to operate outside regular rate case procedures would be accommodated.   

ComEd also suggests that other parties would have more time to respond to supplemental

testimony than to its presentation of the same information in rebuttal testimony.  Motion at 4.  The

comparison is an empty one.  The supplemental testimony ComEd describes would constitute new

matters -- specific projects and extra-record suggestions for rider revisions.  Motion at 2.  Such non-

responsive testimony would not properly be permitted as rebuttal.  
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(5)The Commission Will Have the Information It Needs to Determine the Justness and

Reasonableness of Rider SMP Without Supplemental Testimony

The current schedule recognizes that ComEd has already filed testimony on Rider SMP,

which ComEd claims fully supports the Rider and provides all participants with the opportunity  to

conduct discovery and reply to that testimony in their direct case. This process is designed to

provide the Commission with the information it needs to judge the justness and reasonableness of

the Rider.  Any alleged denial of information to the Commission is not due to circumstances beyond

ComEd’s control but rather is a direct result of ComEd’s tactical decision: to file this case before

gathering the information it now says the Commission needs     

On the other hand, ComEd would not be prejudiced by a denial of its Motion.  First, ComEd

insists that it has provided the information needed to support its proposed rider.  According to the

Motion, “ComEd’s SMP proposal meets the Commission’s filing requirements.”  Motion at 2.  As

to the current status of its proposal, ComEd views it as lacking only “stakeholder comment on the

design of Rider SMP and on what beneficial projects might be funded under the program.”  Id.  Such

information can be provided in the context of intervener direct testimony in this case to the extent

any intervener wishes to provide it. The specific information ComEd describes as the subject of its

limited supplemental testimony relates to customer identification of potential projects for and

customer reaction to a rider that has not yet been approved by the Commission and which may never

be approved .  Neither appears to be essential to the utility’s case in support of the rider.  Certainly

ComEd did not deem it to be essential when it filed its case without that information. 

Second, ComEd has the option of presenting its proposal to the Commission after its

collection of information is complete.  The rider, as proposed, would not become effective before
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2009 (for 2010 projects); even if the rider were approved, ComEd does not contemplate acting

quickly under its provisions.  See ComEd Ex. 11.0 (Crumrine) at 17-18, Lines 342-345; ComEd Ex.

1.0 (Mitchell) at 11, Line 226 (“ComEd cannot commit to these capital intensive projects even with

the SMP Rider until ComEd becomes sufficiently financially healthy”).    

ComEd’s Motion Ignores Applicable Commission Rules

ComEd’s Motion relies upon a Commission rule (“Rule 200.25") which establishes standards

for exercise of Commission discretion in the hearing process.  (83 Ill.Adm.Code 200.25).  That rule

does not specifically authorize or discuss the filing of supplemental direct testimony by a utility.

However, Commission rules do permit the filing of supplemental direct testimony by a utility “with

good cause shown.”  (83 Ill.Adm.Code 286.20(b)).  This rule specifies that in making a

determination that good cause has been shown, the Commission “. . . shall consider, among other

things, the degree to which the information that is the stated subject of the supplemental direct

testimony was not known to the utility at the time direct testimony was filed, and the degree to

which facts have changed due to circumstances beyond the control of the utility.”  (Id).  The

Commission has concluded that this language provides the framework for filing utility testimony,

etc., at the beginning of the case in chief and does not allow utilities to make presentation of

additional evidence during their case in chief absent a showing of good cause.  (See, Citizens

Utilities Company of Illinois, 1985 Ill. PUC Lexis 38 at *47).

ComEd’s Motion fails to establish good cause for the filing of supplemental direct testimony

on Rider SMP. It fails to establish that the information that is the stated subject of the supplemental

testimony was unknown to ComEd at the time it filed its direct, and it fails to show that relevant

facts have changed due to circumstances beyond its control.  
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ComEd’s failure to establish good cause for its Motion is described in the earlier portions

of this Response.  It will not be discussed again here.  

ComEd’s failure to establish that the information that is the subject of its proposed

supplemental testimony was unknown or unknowable to ComEd at the time it filed its direct is

discussed below.  ComEd had ample opportunity to gather such information, to the extent it deemed

it relevant, and to make it part of its original filing.  

Facts have not changed in this case due to circumstances beyond the control of ComEd.  The

additional facts that ComEd now seeks to insert are “facts” which ComEd will attempt to develop

after its filing by soliciting extra record comments from unidentified parties, which will then form

the basis for ComEd’s supplemental testimony.  Thus, these “facts” are not facts which have

changed due to circumstances beyond ComEd’s control because they are new or additional facts,

not facts pre-existing the ComEd filing in this case.  Furthermore, any “change in facts” will not

occur due to circumstances beyond ComEd’s control, but because of ComEd’s conscious decision

to develop and insert these alleged facts into the record after ComEd’s initial filing.  Obviously,

these circumstances were not beyond the control of ComEd.  

Therefore, ComEd has not demonstrated that it is entitled to file supplemental direct

testimony under the applicable Commission rules.  Its Motion should be denied.
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Conclusion

For the reasons stated above ComEd’s Motion should be denied.

DATED this 21st day of December, 2007.

Respectfully Submitted,

_______________________________________________
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