
ATTACHMENT A 

 

PROPOSED LANGUAGE ACCOMPANYING  

THE PEOPLE OF THE STATE OF ILLINOIS‟ BRIEF ON EXCEPTIONS 

 

I. EXCEPTION 1  Reserve for Accumulated Depreciation and   

    Amortization 

 

 In accordance with the arguments presented in the AG’s Brief on Exceptions, the 

Commission Analysis and Conclusion portion of the Proposed Order at page 17 should 

be modified as follows:   

 Commission Analysis and Conclusion 

 

All parties agree that this issue has been previously addressed by the 

Commission.  All parties largely agree that the facts differ from one case to 

another.  All parties should agree that Commission action brings certainty to 

a situation and settles expectations.  This is another way of saying that unless 

there are clear and distinguishable reasons for deciding a case differently, the 

Commission will follow in line with precedent.  To do otherwise risks a 

charge of arbitrary and capricious action. 

 

In order to arrive at a determination of the proper accounting 

treatment for the Companies Reserve for Accumulated Depreciation, we 

must begin with an assessment of the facts and circumstances of the 

Companies‟ proposal, and the evidence presented in support of the request.  

The record evidence presented by other parties also must be analyzed.  

Following identification of the issue, the applicable Commission rules must 

be considered, as must previous Commission rulings and judicial 

interpretations of the rules that are relevant to the proposed adjustment.  

Finally, the Commission must synthesize the facts, the law and the evidence 

and arguments presented in this case in order to arrive at a determination 

that can withstand judicial scrutiny.   

 

Having laid out the proposal and the respective parties‟ evidence, we 

now turn to the issue at hand: does an offset to post-test year plant additions 

for growth in the depreciation reserve (as the Commission has done in 

several cases) result in a better representation of the prospective rate base 

than does allowing the adjustment for post test year plant additions without 

any offset for growth in the depreciation reserve on embedded plant (as the 

Commission has done in other cases)?    The Commission‟s rule on pro forma 

adjustments to historical test year data, 83 Ill.Adm.Code 287.40, states, in 

relevant part: 

 



A utility may propose pro forma adjustments (estimated or 

calculated adjustments made in the same context and format in 

which the affected information was provided) to the selected 

historical test year for all known and measurable changes in the 

operating results of the test year.  These adjustments shall 

reflect changes affecting the ratepayers in plant investment, 

operating revenues, expenses, and cost of capital where such 

changes occurred during the selected historical test year or are 

reasonably certain to occur subsequent to the historical test year 

within 12 months after the filing date of the tariffs and where the 

amounts of the changes are determinable.  

 

83 Ill.Adm.Code 287.40 (emphasis added) 

 

It is clear from this rule that our analysis necessarily must consider all 

rate base components, those that could decrease the rate base for each 

company as well as those that would increase rate base. The Illinois Supreme 

Court has explained why both increases and decreases to components of the 

revenue requirement must be taken into account   

 

[I]t would be improper to consider changes to 

components of the revenue requirement in isolation.  

Oftentimes a change in one item of the revenue formula 

is offset by a corresponding change in another 

component of the formula.  For example, an increase in 

depreciation expense attributable to a new plant may be 

offset by a decrease in the cost in the cost of labor due to 

increased productivity, or by increased demand for 

electricity.  BPI v. Illinois Commerce Commission, 146 

Ill.2d 175, 244, (1991) (emphasis removed). 

 

The pro forma adjustment rule, therefore, does not permit us to approve 

discrete, individual rate base adjustments.  Rather, pro forma changes may 

be made only for all known and measurable changes, including those 

reasonably certain to occur in the 12 months subsequent to the filing of 

tariffs.  Because the rule requires all changes to be taken into account, it does 

not allow for piecemeal accounting adjustments.   

 

The reason for this is well-established in Illinois law.   that must be adhered 

to in designing rates.   

 

There is much debate as to which of the decided cases are most 

reflective of the instant situation.  Having reviewed the evidence and the 

parties‟ arguments, we find that the facts at hand support adoption of Mr. 

Effron‟s proposed adjustments.  most closely resemble the situation that we 

most recently considered in Docket 05-0597 (that concerns Commonwealth 



Edison Company).  In that proceeding, then AG witness Effron proposed to 

increase through the end of 2005, the entire depreciation pertaining to all 

plant that went into service prior to and in the 2004 test year.  Order at 12, 

Docket 05-0597.  The proposal of GCI witness Effron is essentially the same 

in this case. 

 

Here, as in Docket 05-0597, the Utilities made depreciation 

adjustments for post-test year plant that comprises its pro forma additions.  

Here, as in Docket 05-0597, the Utilities argue that the proposed adjustment 

is one-sided and unfair.  Here, as in Docket 05-0597, the Utilities argue that 

the proposal presented by the intervening party violates Section 287.40 and 

test-year rate-making principles.  Here, as in Docket 05-0597, the Utilities 

argue that proposed adjustment merely takes one part of rate base and 

moves it one additional year into the future.  Here, as in Docket 05-0597, the 

same orders entered in earlier dockets are being asserted by the intervening 

parties. 

 

In our conclusion for Docket 05-0597, the Commission determined 

that the same cases that the GCI parties rely on here, were inapplicable and 

without merit.  Order at 15, Docket 05-0597.  We further agreed with the 

assertion (made in this proceeding) that the effect of the proposed 

adjustment would be to “inappropriately bring the test year into the future 

for accumulated depreciation.  Id.  We observed too, that the proposed 

adjustment does not correlate to any pro forma capital additions or any plant 

adjustment proposed by any party.  In the end, the Commission rejected the 

AG‟s adjustment in Docket 05-0597. 

 

In our view, and under our analysis, the outcome of the 05-0597 

proceeding is controlling on the dispute at hand.  Indeed, we are shown 

nothing as would have us depart from the decision that the Commission set 

out in that matter.  Staff‟s changed position on reply brief is of no special 

consequence.  For their part, the GCI take little or no account of the facts, 

circumstances or findings in Docket 05-0597.  Consistent with our prior and 

controlling decision on the issue, and for the same reasons, we here reject the 

GCI‟s proposed adjustment. 

 

II. Proposed Language – RATE BASE – OPEB Liabilities and Pension Asset  

       Liability 

 

 In accordance with the arguments presented in the AG’s Brief on Exceptions, the 

Commission Analysis and Conclusion portion of the Proposed Order at pages 35 and 36 

should be stricken and replaced with the following language:   



 Commission Analysis and Conclusion 

 
The Commission agrees with the positions asserted by GCI and Staff.  

Their arguments are persuasive and fully supported by the evidence.  

Further, they have each established that the treatment we are being urged to 

assign to this item today, is the same the treatment that we adopted in a 

number of previous decisions.  On all these grounds, the Commission accepts 

that a rate base deduction of $7,094,000 ($4,074,000 net of related deferred 

taxes) is required for the NS accrued OPEB liability and a rate base 

deduction of $55,653,000 ($31,570,000 net of related deferred taxes) is 

required for the PGL accrued OPEB liability in the determination of the 

Utilities rate bases.  See GCI Ex. 2.0 at 13. 

 

We note that the underlying rationale for these adjustments is that 

such funds are supplied by ratepayers and not by shareholders such that 

shareholders are not entitled to earn a return on these funds.  Peoples and 

North Shore have argued that they are entitled to a return on their test year 

contributions.  But the fact that the companies contributed $15,278,614 and 

$1,862,247, respectively, to their pension plans during the test year is not a 

basis for further adjustment.  These contributions were made in the normal 

course of business as routine pension charges, and there is no evidence that 

they came from any source other than ratepayer-supplied funds.   The 

Companies‟ citation of a recent Commonwealth Edison decision in Docket 

No. 05-0597 is inapposite.  That case involved extraordinary shareholder 

contributions that could not reasonably have been designated as ratepayer-

supplied funds.  

 

The Commission therefore rejects the Utilities proposed incorporation into 

rate base of Peoples‟ net pension asset and North Shore‟s net pension 

liability.278,614 and North Shore‟s 

 

 If, however, the Commission concludes that it will permit these contributions to 

be added to rate base, then this same section should be modified differently, to reflect 

other appropriate adjustments: 

The Commission agrees with the positions asserted by GCI and Staff.  

Their arguments are persuasive and fully supported by the evidence.  

Further, they have each established that the treatment we are being urged to 

assign to this item today, is the same the treatment that we adopted in a 

number of previous decisions.  On all these grounds, the Commission accepts 

that a rate base deduction of $7,094,000 ($4,074,000 net of related deferred 

taxes) is required for the NS accrued OPEB liability and a rate base 

deduction of $55,653,000 ($31,570,000 net of related deferred taxes) is 



required for the PGL accrued OPEB liability in the determination of the 

Utilities rate bases.  See GCI Ex. 2.0 at 13. 

 

The undisputed record shows that Peoples Gas and North Shore 

contributed $15,278,614 and $1,862,247, respectively, to the pension plans 

during the test year.  If we are to grant rate base recognition to these 

contributions, then the rate base addition for the test year contribution 

should be reduced by the applicable deferred taxes, just as the rate deduction 

for the accrued OPEB is reduced by the applicable deferred taxes.  Using the 

ratio of applicable ADIT to the accrued OPEB liability, the appropriate 

reduction to the Peoples rate base addition for the test year pension 

contribution is $6,612,000 (.4327*$15,278,614), and the appropriate 

reduction to the North Shore rate base addition for the test year pension 

contribution is $793,000 (.4247*$1,862,247). 

 

  

The Commission finds that the Utilities‟ OPEB liabilities will be 

deducted, but Peoples Gas contributions of $15,278,614 and North Shore‟s 

contributions of $1,862,247 to the pension plan also should be incorporated 

into the calculation of the rate bases, with the applicable deferred taxes 

deductions mentioned above. 

 

III. Proposed Language –- OPERATING INCOME -- Incentive Compensation  
 

 In accordance with the arguments presented in the AG’s Brief on Exceptions, the 

Commission Analysis and Conclusion portion of the Proposed Order appearing on pages 

66 and 67 should be stricken and replaced with the following language: 

The Companies in the instant cases have failed to demonstrate that 

their incentive compensation plan confer upon ratepayers dollar savings or 

other tangible benefits with the level of specificity required by this 

Commission.  Therefore, the incentive compensation expense should be 

eliminated from the cost of service.  The reduction to NS test year operation 

and maintenance to eliminate incentive compensation is $576,000, and the 

reduction to PGL test year operation and maintenance to eliminate incentive 

compensation is $5,376,000, including the elimination of related payroll 

taxes.  GCI Ex. 5.0  at 11. 

 

If the Commission grants an adjustment for IPB expense, the Commission 

Analysis and Conclusion portion of the Proposed Order should be modified to include the 

following changes to the fifth full paragraph on page 67:   



Further, we allow the amounts of $464,000 for Peoples Gas and 

$33,000 for North Shore, under the “IPB” plan, which is tied to individual 

performance and not to any financial measures.  These costs are reasonable 

and prudent, and we perceive them to benefit the Utilities‟ customers. 

 

 In addition, the appendices attached to the Proposed Order should be modified to 

reflect the correct accruals and other allocations described in the AG’s Brief on 

Exceptions. 

IV. Proposed Language -- RIDER VBA 

 

 In accordance with the arguments presented in Section I of the AG’s Brief on 

Exceptions, the Commission Analysis and Conclusion portion of the Proposed Order at 

page 132, should be modified as follows:   

 Commission Analysis and Conclusion 

 

  This case presents the Commission with its first introduction to decoupling 

mechanisms and it is being presented here with proposed Rider VBA.  In simplest 

form, Rider VBA would adjust customer prices under Service Classifications Nos. 

1N, 1H and 2, and in a way that the Utilities revenues are held constant despite 

changes in usage per customer. consumption.  Such changes are brought about by 

rising natural gas prices, the call for conservation measures, warming weather 

trends, the involvement of the Utilities in gas efficiency programs, and other events.  

Specifically, Rate 1 Heating and Non-Heating residential customers and Rate 2 

General Service customer rates would be adjusted through a rider charge on a 

monthly basis to account for the difference between the baseline distribution margin 

revenue per customer level used for rate setting in this case and the actual 

distribution margin per customer experienced in the second month prior to the  

month the charge is imposed.  Rider VBA, thus, would impose a surcharge each 

month on customers‟ future bills if per-customer usage in these rate classes dipped 

below the aforementioned baseline level, without examining whether overall 

revenues have increased.  While the Companies opine that tThese adjustments 

between rate cases are symmetrical, meaning that they are based on both the over-

recovery as well as the under-recovery of target revenues, the record evidence 

suggests that Rider VBA‟s effect will not be symmetrical.  The Companies have 

stated belief that weather is trending warmer and more efficient use of natural gas 

will continue, likely meaning less usage per customer and higher surcharges. In 

addition, record evidence shows that had Rider VBA been in place during the last 

five years, Peoples Gas ratepayers would have paid between $22 million and $61 

million more in rates annually than if Rider VBA had not been in place.  Staff Ex. 

8.0 at 7; GCI Ex. 1.3-MLB, p.2 of 6.  North Shore customers would have paid an 



additional $1.5 million to $6.9 million annually under Rider VBA.  Staff Ex. 8.0 at 7; 

GCI Ex. MLB-1.3, p. 5 of 6.    Additionally, Iimplementing Rider VBA imposes 

some additional administrative expenses and, among other things called for by Staff, 

there would be annual internal audits.   

 

  The Companies‟ Rider VBA proposal presumes that even after new rates 

are set, the ability to recover its margin revenues is put at risk because (1) some of 

the Company‟s cost of service is recovered through the volumetric charges, thus 

making revenue recovery dependent on customer usage of natural gas, and  (2)  

rates for the utility are based on historical or embedded costs and rates for new 

customers are going to have to be higher to reflect the changes in costs.”  PGL Ex. 

RAF-1.0 at 15; PGL Ex. RAF-2.0 at 11; Tr. 1313.   The Commission rejects  

PGL/North Shore witness Feingold‟s conclusion that traditional rate of return 

ratemaking can never successfully recover the Company‟s cost of service as long as 

any volumetric charges are a part of delivery service ratemaking.  If reasonable 

forecasts are presented and used in rate setting, it is not true that any time 

customers reduce their consumption due to either warmer-than-normal weather or 

conservation, that reduction in usage was not anticipated in the ratemaking process, 

precluding full utility recovery of their cost of service.   

 

The premise of Rider VBA – that the Companies are entitled to be 

guaranteed a specific level of revenues per customer – is inherently flawed and 

ignores several critical facts.  First, when the Commission sets rates, it does so by 

making a best estimate of the normalized, average number of heating degree days 

for purposes of predicting revenues.  Other trends, such as the number of customer 

bills the Company can expect to send out on a going forward basis, are also 

examined and utilized as billing determinants.   As such, the Commission‟s 

ratemaking process accounts for what appears to be “normal” conditions that by 

virtue of the computational averaging involved account for both highs and lows in 

weather conditions.   

 

 Second, the Companies ignore productivity as an offset to inflation. The 

Companies‟ position makes no room for the possibility that some portion of the 

Companies‟ non-gas, fixed costs of service recovered in demand charges could be 

offset by reductions in demand-related costs resulting from reduced usage.  

Similarly, there is no room for any assumed improvement in productivity that can 

serve to reduce otherwise fixed costs of utility operations by implementing new 

technologies or improved business methods.  Mr. Feingold‟s premise as to why 

Riders VBA or WNA are needed, accordingly, are based on theories that are 

abstract in nature and not sufficiently tied to the facts and cost of service 

characteristics particular to these two companies. 

 

 The Companies‟ proposed ratemaking remedy thus is premised on the 

incorrect notion that a “normalized gas use per customer” (PGL Ex. RAF-1.0 at 9;  

NS Ex. RAF-1.0 at 8) is explicitly established and becomes an entitlement for the 

utility when the Commission sets rates in a rate case.  However, state and federal 



regulatory law is not premised on the concept of maintaining a utility‟s “margin 

revenues”.  Seminal federal cases in utility regulation make clear that a utility is 

entitled to the opportunity to earn a reasonable return of and on its prudently 

incurred utility plant.  In the landmark case Bluefield Waterworks Improvement Co. 

v. Public Service Comm’n of West Virginia, 262 U.S. 279 (1923), the U.S. Supreme 

Court established that a utility‟s rates should reflect the opportunity – not a 

guarantee – to earn a return on its used and useful property when a commission sets 

rates.  The Supreme Court elaborated on the principles governing rate of return 

regulation in the case of Federal Power Commission v. Hope Natural Gas Company, 

320 U.S. 591, (1941).  Here, the Supreme Court reaffirmed its holding in Federal 

Power Commission v. Natural Gas Pipeline Co., 315 U.S.575, 590 (1942) that 

“regulation does not insure that the business shall produce net revenues.”  Hope 

Natural Gas, 320 U.S. at 603.  No mention is made of an inherent right to maintain 

some level of “margin revenues” or “use per customer”.  

 

Moreover, Rider VBA‟s premise that a normalized usage level per customer 

must be maintained through monthly rate adjustments contradicts the reality that 

ratemaking input values change as time passes, including test year expenses, the cost 

of capital and test year rate base values.  None of these variables are expected to 

remain constant after completing a rate case, and these changes, some favorable and 

some unfavorable, will impact earnings after the test year.  GCI Ex. MLB-1.0 at 36.   

Neither the Public Utilities Act nor Illinois utility ratemaking case law asserts a 

utility right to maintain a specified level of revenues or usage per customer.   

 

 The proposed extraordinary rate structure requires an extraordinary need.  

Proof of such need is conspicuously absent from the record.  There is no evidence 

that overall margin revenues have dropped precipitously or become unstable in the 

years since the Companies‟ last rate case so as to justify the unorthodox ratemaking 

treatment that Rider VBA brings.  Notwithstanding the declines in usage per 

customer detailed by Messrs. Borgard and Feingold, the record evidence shows that 

Peoples Gas earned around or significantly above its authorized return on common 

equity in eight of the last 12 years.  AG Cross (Borgard) Ex. 3.  In fact, PGL‟s actual 

earned return on equity has been consistently positive, staying within a range from 

10.16 to 14.52 percent throughout the nine-year period 1995-2003.  GCI Ex. 1.0 

(Brosch) at 18.  Similarly, North Shore has consistently earned stable returns, with 

ROEs ranging from 10.43 to 14.13 percent in all years 1995 through 2005.     

 

Most importantly, these exceptional earnings occurred while actual use per 

customer – the benchmark that the Companies cite – was persistently below the 

normalized use per customer set in the prior rate case.  See PGL Ex. LTB-1.2, NS 

Ex. LTB- 1.2, AG Cross (Borgard) Ex. 3.  Additionally, PGL/NS witness Feingold 

confirmed that these exceptional earnings occurred despite reported declines in 

margin revenues in these years.  Tr. 1307-1308.    PGL/NS COO Borgard and 

PGL/NS witness Feingold confirmed during cross-examination that the alleged 

problem that Rider VBA focuses on – declining natural gas usage per customer – 

has been occurring for decades.  Tr. 378; 1321-1322.  Mr. Feingold, in fact, 



acknowledged the phenomenon has been occurring since at least 1980.  Tr. 1321-

1322.  In addition, the Companies presented no evidence that they will be precluded 

from earning reasonable returns in the future absent the newly proposed riders.  Of 

singular importance to the Commission, Mr. Borgard confirmed that the 

Companies can continue to provide safe, adequate and reliable service to all 

customers without Rider VBA.  Tr. 392.  The Companies have presented no 

evidence that such a winning scenario under traditional test year regulation cannot 

be sustained without Riders VBA or WNA.    

 

The evidence shows that Rider VBA simply is not needed for the Companies 

to continue to provide safe, reliable, least-cost service to its customers and a 

reasonable return to its shareholders. 

  

 Even if the Companies had provided some evidence of a need for Rider VBA, 

tThe question raised by Staff and the GCI parties is whether Rider VBA is legal, i.e. 

whether it is the type of mechanism that the Commission has authority to adopt on 

this record.  We note that the use of riders is appropriate when there are costs at 

issue and these are either unexpected, or volatile or fluctuating.  And, we agree with 

Staff and the GCI parties that Rider VBA is fundamentally different from any other 

rider that the Commission has authorized thus far and which the courts have 

approved.  At the very outset, the subject is revenues and not costs.  And, the only 

instance where revenue recovery was at issue, the Court struck down the rider.  A. 

Finkl & Sons Co. v. Illinois Commerce Comm‟n, 250 Ill.App.3d 317 (1
st
 Dist. 1993).  

But the facts and circumstances there were of a much different nature and require a 

different analysis.  In any event, we pass the question and move to matters that 

drive our decision in the matter.   

 

In Finkl, the First District Appellate Court specifically rejected the notion of 

requiring ratepayers to reimburse a utility for revenues lost due to energy efficiency 

and conservation measures.  The Finkl Court noted that rider recovery of lost 

revenues associated with the DSM programs “fails to take into consideration 

Edison‟s aggregate costs and revenues, which is also the vice inherent in this 

revenue recapture…”  Finkl at 328.  The Court flatly rejected the notion of making 

a utility whole for lost revenues associated with conservation or DSM programs, 

using language relevant to this record: 

 

Requiring ratepayers to bear the expense of services they avoid due to 

conservation or DSM programs is not only incredible, but runs afoul of basic 

ratemaking principles.  The Act requires that rates be set which „accurately 

reflect the long-term cost of such services and which are equitable to all 

citizens.‟ (Ill.Rev.Stat.1989, ch. 111 2/3, par. 1-102 (now 220 ILCS 5/102 

(West 1992))(section 1-102).)  Both in Illinois Bell Telephone Co. v. Illinois 

Commerce Comm’n (1973), 55 Ill.2d 461, 483, 303 N.E.2d 364, and in 

Candlewick Lake Utilities Co. v. Illinois Commerce Comm’n (1983), 122 

Ill.App.3d 219, 227, 460 N.E.2d 1190, the courts have asserted that 

ratepayers are not to pay certain costs unless they directly benefit from them.  



The lost revenue charge here does not reflect the cost of providing electric 

service, does not reflect a cost that benefits ratepayers and, further, does not 

reflect a cost that benefits ratepayers and, further, adds to Edison‟s revenues 

without regard to whether Edison‟s demand or revenues increased because 

of factors unrelated to DSM programs.  This is yet another basis for reversal. 

 

Id. at 329.   

 

The notion of reimbursing Peoples Gas and North Shore for declining 

revenues associated with, among other phenomena, energy efficiency and 

conservation, is at the heart of the Companies‟ decoupling proposal. The clear 

direction provided by the Finkl court impels the Commission to find that the 

Companies‟ Rider VBA proposal is unlawful.   

 

The Commission notes, too, that declining revenues per customer are not the 

kind of “unique costs” that warrant rider treatment.  Citizens Utility Board v.Illinois 

Commerce Comm’n, 166 Ill.2d 111, 138, 651 N.E.2d 1089 (1995).  For example, as 

noted in the Finkl case, “Riders are useful in alleviating the burden imposed upon a 

utility in meeting unexpected, volatile or fluctuating expenses.”  Finkl, 250 

Ill.App.3d at 327 (emphasis in original). Again, given that Rider VBA would recover 

per customer lost revenues, it simply does not qualify for rider treatment under this 

standard. 

   

Moreover, we find that the revenue changes triggered by Rider VBA violate 

several ratemaking principles, as well as the Commission‟s test year rules, among 

them the prohibition against single-issue ratemaking.  In Finkl, the court ruled that 

the rider at issue violated the prohibition against single-issue ratemaking, the rule 

that prohibits the Commission from considering changes to components of the 

revenue requirement in isolation, and noted that the costs were recoverable through 

the usual base rate mechanism.  Finkl, 250 Ill.App.3d at 327, citing Business and 

Professional People for the Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d. 

175, 244, 585 N.E.2d 1032 (1991) (“BPI II”).  Consideration of one item in the 

revenue formula in isolation risks understatement or overstatement of the revenue 

requirement.  Id.  The Illinois Supreme Court, in addressing the issue of single-issue 

ratemaking in BPI II, stated: 

 

 The rule against single-issue ratemaking recognizes that the revenue 

 formula is designed to determine the revenue requirement based on the 

 aggregate costs and  demand of the utility.  Therefore, it would be improper 

 to consider changes to components of the revenue requirement in isolation.  

 Often times a change in one item of the revenue  formula is offset by a 

 corresponding change in another component of the formula.  For example, 

 an increase in depreciation  expense attributable to a new plant may be offset 

 by a decrease in the cost of labor due to increased productivity, or by 

 increased demand for electricity. …In such a case, the revenue  requirement 

 would be overstated if rates were increased based solely on the  higher 



 depreciation expense without first considering changes to other elements of t

 the revenue formula.  Conversely the revenue requirement would be 

 understated if rates were reduced based on the higher demand data 

 without considering the effects of higher expenses. 

 

BPI II, 146 Ill.2d at 244-45. 

 

The Companies‟ proposal to selectively adjust rates on a going-forward basis 

to ensure a designated level of revenues per customer – a barometer not 

incorporated in any interpretation of the Public Utilities Act‟s requirement for the 

establishment of just and reasonable rates – without examining whether overall 

revenues have increased or whether expenses have decreased to offset revenue 

losses, violates the prohibition against single-issue ratemaking.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

 

While the Illinois Supreme Court upheld the Commission‟s approval of rider 

recovery of coal tar clean-up expenses in the Citizens Utility Board case, the Court 

affirmed the criteria relied upon in Finkl for rider recovery of expenses, noting that 

the coal tar remediation expenses commonly incurred to comply with the mandate 

of federal and state law are sufficiently volatile and not within management‟s 

control to justify rider recovery.  The Court also noted that such expenses have 

historically been recoverable from ratepayers.  Citizens Utility Board, 166 Ill.2d at 

122-123.   Moreover, as noted in the Rider ICR portion of the Proposed Order, the 

Court stated that the prohibition against single-issue ratemaking did not apply in 

that case because the Commission‟s approval of a rider for the coal tar clean-up 

expenses occurred outside of a general rate case.  Id. at 137-138.   Given the fact that 

this is a general rate case, the Citizens Utility Board holding demands consideration 

of the single-issue ratemaking argument.  Moreover, the single-issue ratemaking 

argument did not apply because the Court specifically concluded that the expenses 

at issue, coal tar clean-up expenditures, fit the Finkl rider criteria of unexpected and 

volatile in nature.  That is not the case with Rider VBA.   

 

In the case of City of Chicago v. Illinois Commerce Comm’n, 281 Ill.App.3d 

617 (1st Dist. 1996), the First District Appellate Court upheld the Commission‟s 

approval of a separate line-item charge for franchise fees to be charged to the 

residents of the municipalities assessing the fees and removing them from base rates.  

The Court cited the aforementioned Citizens Utility Board case, wherein the Court 

stated, “The rule (against single-issue ratemaking) does not circumscribe the 

Commission‟s ability to approve direct recovery of unique costs through a rider 

when circumstances warrant such treatment.”  Citizens Utility Board, 166 Ill.2d at 

138.  Those “circumstances”, both the City of Chicago ruling and the Citizens Utility 

Board decision held, involved either the recovery of unexpected, volatile or 

fluctuating expenses, pursuant to Finkl, or direct recovery of a particular cost 

without direct impact on the utility‟s rate of return.  City of Chicago, 281 Ill.App.3d 

at 628-629; Citizens Utility Board, 166 Ill. 2d at 1102-1103.    

 



Rider VBA also violates the Act‟s prohibition against retroactive ratemaking.  

Section 9-201 of the Public Utilities Act ensures that rates for utility service are set 

prospectively.  220 ILCS 5/ 9-201.  The Illinois Supreme Court has held repeatedly 

that the Public Utilities Act does not permit retroactive ratemaking; that is, once the 

Commission establishes rates, the Act does not permit refunds if the established 

rates are too high, or surcharges if the rates are too low. Business and Professional 

People for the Public Interest, 136 Ill.2d 192, 209, 555 N.E.2d 693 (1989); Citizens 

Utilities Co. v. Illinois Commerce Comm’n, 124 Ill. 2d 195, 207; 529 N.E.2d 510 

(1988).     

 

Rider VBA violates the prohibition against retroactive ratemaking by 

permitting monthly and annual rate adjustments after rates are established in this 

case that are not contemplated by the Public Utilities Act.  Rider VBA would adjust 

future residential non-heating, heating and general service (Rate 2) customer bills 

on a monthly basis, using comparisons of actual vs. prior rate case data applying 

formulistic rate changes determined under the rider.  For example, the Rider VBA 

amount to be computed based on October results would be applied to customer bills 

in December.  PGL Ex. VG-1.0 at 47; NS Ex. VG-1.0 at 42.   

 

In addition to monthly adjustment of rates based upon usage per customer, 

Rider VBA‟s tariff provisions require annual true-ups, with any resulting 

adjustment (positive or negative) added to or deducted from customers‟ bills during 

that period.  PGL/NS witness Grace testified that “(a)ny difference between actual 

billed revenues arising from distribution charges plus the adjustment and approved 

distribution margin under the rider will be reconciled on an annual basis and 

amortized over a 10-month period beginning March, with any resulting positive or 

negative adjustment added to customers‟ bills during that period.”  PGL Ex. VG-1.0 

at 47; NS Ex. VG-1.0 at 43.   

 

While reconciliations are permissible and do not constitute illegal retroactive 

ratemaking for expenses appropriately recovered under a rider, such as Purchased 

Gas Adjustment Clause proceedings or environmental remediation dockets, 

reconciliations on both a monthly and annual basis to capture revenue changes are 

not permitted under the Act or any Illinois case law analyzing rider recovery.   

 

Given both the absence of both specific statutory authority authorizing the 

adjustment of customer rates both on a monthly, piecemeal basis and in the 

proposed annual reconciliation of Rider VBA revenues, as well as the rule 

prohibiting retroactive ratemaking, it is clear the Commission lacks the authority to 

approve Rider VBA.   

 

Additionally, we find that Rider VBA violates the Commission‟s test year 

rules. The process used to evaluate and measure the cost of service and resulting 

revenue requirement is the rate case, in which a balanced review of jurisdictional 

expenses, rate base investment, the cost of capital and revenues at present rates can 

be undertaken at a common point in time, referred to as a test year.  GCI Ex. 1.0 at 



5; see also Business & Professional People for the Public Interest v. Illinois Commerce 

Commission, 146 Ill.2d 175, 238, 585 N.E.2d 1032 (BPI II) (1991).  As noted by the 

Illinois Supreme Court in BPI II, the purpose of the test year rule is to prevent a 

“mismatching” of potentially offsetting elements of the revenue requirement 

formula.  BPI II, 146 Ill. 2d at 238, 242. 

 

In order to accurately determine the utility‟s revenue requirement, the 

Commission established filing requirements under which a utility must present its 

rate data in accordance with a proposed one-year test rule.  The terms and 

conditions laid out in Rider VBA are inconsistent with the test year rule upheld by 

Illinois courts. Rider VBA would adjust Rate 1 and 2 customer rates on a monthly 

basis using actual and rate case data from the second month prior to the effective 

month of the adjustment determined under the rider.  No legitimate rationale that 

would justify this kind of rider treatment was presented by the Companies so as to 

constitute the kind of “unique costs” that Illinois courts have ruled justify rider 

recovery.  Adjusting rates to reflect changes in one element of the test year revenue 

requirement calculation without examining other (offsetting) expense and revenue 

components violates this test year rule.  This ratemaking precept is yet another 

reason to reject the Companies‟ Rider VBA proposals. 

 

 We observe The Utilities to contend that decoupling mechanisms, like Rider 

VBA, are being implemented by state commission across the country. 

 

 In our view, however, Even without the legal infirmities of Rider VBA, it is 

not enough to know that other jurisdictions have accepted decoupling mechanisms 

without assessing We need to know the particulars and the experience of their 

implementation.  Based on what Staff and the AG tells us, the state commissions 

that have approved decoupling mechanisms have done so with great apprehension, 

after thorough investigation and testing, and often as a result of settlement among 

the parties or at the behest of the legislature.  These states have adopted revenue 

decoupling mechanisms, but either as pilot programs, with safeguards, or both.   

 

Moreover, the Companies‟ selective discussion of decoupling proposals being 

approved in other jurisdictions, while ignoring pertinent rejections, is of little 

evidentiary value, and is hardly persuasive testimony in support of Commission 

adoption of Rider VBA.    

                                                    

In contrast, Staff informs, the instant Rider VBA does not have, nor have the 

Utilities proposed, any safeguards to protect the ratepayers.   

  

 This alone makes Rider VBA unacceptable to the Commission. In rejecting 

Rider VBA, it is reason enough to know that there are potential ways to protect 

customers and that these have not been discussed or incorporated into the proposal 

at hand.  To be sure, this Commission will do no less for its ratepayers than has been 

done in other states.  As such, we find the presentation by the Utilities is nowhere 

sufficient in these premises.   



 

 We do not minimize the Utilities business challenges in this term of high gas 

prices and the various responses being undertaken.  In our view, however, and on 

the record, the urgency to act on a decoupling mechanism such as Rider VBA 

proposal is not yet upon us. has not been established.  The Utilities are in the midst 

of a rate case that will ould bring about generate significant revenueeffects through 

rate base, operating income, rate design and weather normalization 

adjustments.changes.  Considered another way, neither the Utilities nor this 

Commission know the actual results of the changes that we are implementing today.  

Another possible change that weighs heavily on the Commission in this case, is the 

proposal for an energy efficiency plan.  While the AG and City-CUB make not 

much of effort or the amounts involved, we view this proposal as ground-breaking 

and in the best possible way.  Given the record evidence and the aforementioned 

legal defects of Rider VBA, the proposal is hereby rejected.  

 

 Energy efficiency is an underutilized resource.  All market participants, 

including the Utilities need to be part of a concerted effort to change the status quo.  

And, in the process, the current regulatory structure may also have to be re-

examined and better tuned to accept new realities and objectives.  As such, we do 

not discount the decoupling mechanism altogether.  It would be unwise and 

foolhardy to do so in this proceeding.  It may well prove that a mechanism of this 

type and infused with properly structured safeguards may ultimately fulfill 

regulatory objectives in better way.  But, at this time and in these premises, Rider 

VBA is not that proposal. 

 

 In time, the Commission will need to see a full, reasoned and studied analysis 

both as to the benefits and the potential for harm that accompany a decoupling 

mechanism such as Rider VBA.  We will further need to have all of the parties 

better understand the mechanism and to debate freely the various aspects that 

might have make such a mechanism viable.  Ultimately, what the Commission seeks, 

is a more consensus oriented proposal. 

 

 In our view, too, the better way is for the General Assembly to provide us 

with direct authority for examination of these and other mechanisms.  In light of the 

State‟s rising concern for energy efficiency and conservation measures, we believe it 

equally important that this Commission be given the express authority to consider 

new regulatory mechanisms that correspond to these initiatives.   

  

 If we are not prepared to approve Rider VBA today, the Commission is still 

better informed for the future. 

 

V. Proposed Language -- RIDER WNA  

 



 In accordance with the arguments presented in the AG’s Brief on Exceptions, the 

Commission Analysis and Conclusion portion of the Proposed Order at page 140 should 

be modified as follows: 

 The Commission has not found it reasonable or appropriate to approve 

proposed Rider VBA.  And, we here conclude in the same way with respect to the 

alternative proposal of Rider WNA.  To be sure, Staff and the Intervenors appear 

somewhat less critical of Rider WNA.  Nevertheless, this mechanism needed their 

active support.  In something this new, we need to know not only what is wrong, but 

what can be corrected or modified to make the mechanism work properly for both 

the Utilities and the ratepayers.  There is no evidence of this type on record.   

Rider WNA is premised upon the same assumption as Rider VBA is 

premised – that the Utilities should be guaranteed the recovery of a specified level of 

margin revenues.  As noted in our analysis of Rider VBA, state and federal 

regulatory law is not premised on the concept of maintaining a utility‟s “margin 

revenues”, or in the case of Rider WNA, ensuring a level of revenues despite 

warmer weather that reduces natural gas usage. We recognize that variations from 

normal weather will have an effect on the revenues arising from rates established in 

this proceeding.  Indeed, in another part of this Order dealing with Gas in Storage 

we observed that weather played a critical role.  We recognize too, that when a 

utility sells less gas, it recovers a smaller portion of its fixed costs.  There are, 

however, some changes being brought about in this proceeding and it is too soon to 

tell if these will not lessen the Utilities‟ climate challenges.  However, the Utilities are 

in the midst of a rate case that will generate significant revenue through rate base, 

operating income, rate design and weather normalization adjustments.  We 

recognize too, that mechanisms such as the Utilities‟ proposed Rider WNA have 

some merit and have gained acceptance in other jurisdictions.  But, where this 

proposal has not been developed in a way to foster support and understanding 

among all of the parties, it essentially leaves the Commission unable to meaningfully 

assess all of the benefits and pitfalls of taking such a novel step.  We observe, too, 

that Rider WNA suffers from the same legal infirmities that prevent us from 

approving Rider VBA.  Rider WNA‟s singular focus on ameliorating any reductions 

in revenues associated with warmer than normal weather through monthly rate 

adjustments between rate cases, like Rider VBA, violates the Act‟s prohibition 

against single-issue and retroactive ratemaking.  Moreover, like Rider VBA, the 

proposed Rider WNA violates the Commission‟s and Illinois law‟s test-year 

principles by selecting only one component of the revenue requirement -- in this case 

a portion of overall revenues affected by weather variations not matching the 

“normal” weather assumptions established in this case -- tracking changes in that 

revenue requirement component, and then assessing rate adjustments to recognize 

this change.  For all of these reasons, Aat this time, and in these premises, the 

Commission rejects Rider WNA.  

 

 



VI.  Proposed Language -- RIDER ICR 

 

In accordance with the arguments presented in the AG’s Brief on Exceptions, the 

People offer only minor changes to the Commission Analysis and Conclusion portion of 

the Rider ICR discussion.  The following language should be added to the Commission 

Analysis and Conclusion portion of the Proposed Order at the top of page 147, just before 

the start of the first full paragraph: 

Rider ICR violates the prohibition against single-issue ratemaking within a 

larger context as well.  By increasing customer rates to recover the return of and on 

accelerated cast iron main replacement, this extraordinary ratemaking mechanism 

ignores other changes within the Company‟s expense and revenue stream.  For 

example, while the Company may incur increased capital costs associated with the 

ICR investment, it may be generating increased revenues through an expanded 

customer base or reducing its operating expense as a result of decreased pension 

expense in a given year.  Rider ICR ignores these other changes in operating income 

while still increasing rates on a monthly basis for Rider ICR investments.  In 

addition, Rider ICR violates the Commission‟s test year rules as well.  Adjusting 

rates to reflect changes in one element of the test year revenue requirement 

calculation without examining other (offsetting ) expense and revenue components 

violates this test year rule.  This is another reason for the Commission‟s rejection of 

Rider ICR. 

 

VII.  Proposed Language -- RIDER EEP 

 

In accordance with the arguments presented in the AG’s Brief on Exceptions, the 

Commission Analysis and Conclusion portion of the Proposed Order at page 170 should 

be modified as follows: 

Rider Treatment of EEP 

 The Commission further considers and finds that the approved $7.5 

million energy efficiency program should be recovered in base rates. Rider EEP 

costs merit rider treatment.  The parties objecting to rider treatment have argued 

that because the Utilities have agreed to spend $7.5 million, i.e., a fixed amount, that 

the Utilities cannot utilize a rider to recover these expenses because since the 

amount is known, it cannot possibly be “unexpected, volatile or fluctuating”.  We 

disagree.  The parties prominently rely on the Finkl case.  While the First District 

Appellate Court Later decisions, however, have has held that nothing in Finkl limits 



the use of a rider to only those instances where costs are unexpected, volatile or 

fluctuating,.  (City of Chicago v. Illinois Commerce Comm‟n, 281 Ill.App.3d 617 (1
st
 

Dist. 1996),. the Commission is nevertheless required to examine whether rider 

recovery of the expense at issue is appropriate, and whether such rider recovery 

would trigger single-issue and retroactive ratemaking problems.  The record 

evidence demonstrates that the expense amount at issue is not significant, and will 

not exceed $7.5 million.   

 

Moreover, in Finkl, , the Court noted that the costs for which the Company 

sought recovery were ordinary expenses that revealed no greater potential for 

unexpected, volatile or fluctuating expenses out of the Company‟s control than costs 

incurred in estimating base ratemaking.  The Court noted that, in contrast, costs not 

within the control of a utility, such as fuel costs, are permitted rider recovery.  The 

$7.5 million in EEP costs do not satisfy the legal criteria for permissible rider 

treatment listed in the Finkl case and the 1958 City of Chicago case.   Nor does the 

expense qualify for rider treatment under later Illinois Appellate and Supreme 

Court decisions that approved riders that recovered unique costs, outside the 

context of a general rate case and required by statute or municipal ordinance.   

 

Finally, Rider EEP suffers from the same legal infirmities as the other 

expense and revenue tracker riders.  Rider EEP would trigger monthly rate 

adjustments to track expenditures associated with the Companies‟ proposed EEP.  

This singular focus on reflecting what is albeit a relatively minor expense item for 

monthly rate adjustments between rate cases violates the Act‟s prohibition against 

single-issue and retroactive ratemaking.   Moreover, the proposed Rider EEP 

violates the Commission‟s and Illinois law‟s test-year principles by selecting only 

one component of the revenue requirement, EEP expenditures, tracking changes in 

that revenue requirement component and then assessing rate adjustments to 

recognize those changes. 

 

We hereby rejects the Companies‟ proposal to recover EEP expenses in a 

rider format and order the Companies to incorporate the expense amounts in base 

rates. 

In any event, spending levels are uncertain and have been acknowledged as such, by 

ELPC witness Kubert.  Annual costs during start-up period will be lower and the 

extra money will be spent in later years. 

More important in our decision to adopt the Utilities‟ rider treatment is that 

the manner in which this money will be spent is far beyond the Utilities‟ control.  A. 

Finkl, 250 Ill.App.3d at 327.  As set out on record, the Governance Board‟s voting 

procedure ensures the independence of the board from the Utilities.  Because the 

Utilities do not control how much of the $7.5 million will be spent each year, it is not 

appropriate for the program costs to be included in rate base.  The Commission 

further finds that Rider EEP is a reasonable means by which the Utilities may 

recover the EEP costs that they incur as a result of the programs and benefit 

ratepayers in that they will only be charged the amount actually spent. 



Also, as discussed above in Rider ICR, costs are appropriately included in 

rate base when savings can be expected.  This balancing, however, will not occur for 

the energy efficiency costs.  We expect that any money the EEP spends on energy 

efficiency will decrease the Utilities revenues as customers use less gas. 

Further, knowing that the energy efficiency program will be administered by 

an independent board lessens our concern over the costs of administrating Rider 

EEP.  In other words, and given the composition of this body, we expect that that 

any reconciliation proceedings would likely not be litigious because most if not all 

would have had a say in the efficiency program spending process.   

As importantly, Rider treatment for EEP gives this Commission more 

control in this new and unpracticed undertaking by the Utilities.  Utilities witness 

Rookies mad clear in testimony that the Commission would maintain authority over 

the EEP.  Through reports provided to the Board, the Commission would have the 

ability to review the ongoing progress of the EEP.  Assuming argued, that the 

Commission found reason to halt the program, it could not at the time undo the 

rates.  It is our understanding, however, that we could put a halt to the program, 

and to rider recovery, outside of a rate case.   

Although we do not adopt Staff‟s position, several of its proposals bear 

consideration.  Staff witness Hathhorn recommends, if the Commission adopts the 

Rider EEP, that 1) and annual reconciliation procedure should be established; 2) an 

internal audit should be conducted; and, 3) the monthly tariff filing date should be 

changed.  The Utilities have agreed to these changes and we adopt them as well.  The 

annual reconciliation will ensure that ratepayers are only charged for the actual 

costs of the energy efficiency program. 
 

VIII.   Proposed Language -- RIDER UBA 

In accordance with the statements made in the AG’s Brief on Exceptions, the 

following phrase should be added to the first sentence in the Commission Analysis and 

Conclusion portion of the Proposed Order at page 172: 

Commission Analysis and Conclusions   

As we have stated elsewhere in this Order, rider recovery is allowed at the 

Commission‟s sound discretion, keeping in mind the Public Utilities Act‟s 

prohibition against single-issue and retroactive ratemaking, as well as governing 

case law and the Commission‟s test year rules.   

 

(The remainder of the PO’s Commission Analysis and Conclusion on Rider UBA 

should remain as is.) 

 

IX. Proposed Language  -- COST OF SERVICE -- Allocation of Costs to   

     S.C.1H and S.C.1 N 

 



In accordance with the statements made in the AG’s Brief on Exceptions, the 

Commission Analysis and Conclusion at page 194 of the Proposed Order should be 

modified as follows: 

Commission Analysis and Conclusion 

 The issue at hand is whether S.C. No. 1 should be bifurcated into heating and 

non-heating customers.  While the Utilities urge bifurcation, the GCI parties oppose 

it, and Staff appears to have an implementation issue.  This situation requires the 

Commission to apply its best and considered judgment on the evidence and 

arguments presented. 

  

 The Commission is not persuaded by the opposition or the recommendations 

of the Companies.  The record evidence shows that the proposed bifurcation shifts 

the cost allocation subsidy, so that under the Companies‟ proposal, heating 

customers will be subsidizing non-heating customers.  GCI Ex. 3.0  at 22.  

Specifically, before application of the proposed rate increase, non-heating customers 

pay 62.55 percent of the cost of service for this group, and heating customers pay 

70.93 percent of their costs.  Id.  Because the Companies‟ proposed rate changes 

would only narrow the gap in terms of cost allocation by less than a percentage 

point, the only thing accomplished by the proposed bifurcation is to saddle heating 

customers with a much larger increase in customer charges.  Id. at 23.   

  

 The Companies claimed in testimony that the cost differential between 

Heating and Non-Heating customers is due to the fact that nearly half of all PGL 

customers are served by a separate service line, whereas Non-Heating customers are 

served by shared gas lines.  However, PGL/NS witness Amen testified that during 

cross-examination that it is common to have two single-family dwellings share a 

single service.  Tr. at 321.  Moreover, PGL/NS witness Grace testified that certain 

non-heating customers may consume larger quantities of gas than heating customers 

in a given month due to personal preferences of heating uses.  PGL/NS VG-3.0 at 8.   

  

 Finally, the evidence shows that the proposed rate increase allocation of the 

two groups would only narrow the gap in the difference between percentages of cost 

of service paid by S.C. 1N and 1H customers by a negligible amount:  from 8.38 

percent to 8.3 percent.  This insignificant movement in the percentage of cost of 

service paid between heating and non-heating customers does not justify a 

bifurcation that, under the Companies‟ proposed rate design, will substantially 

increase the customer charge paid by heating customers. 

  

 In sum, the Companies failed to meet their burden of proof that bifurcation 

of S.C.1 is warranted.  The evidence shows that distinction between heating and 

non-heating residential customers, coupled with the proposed exorbitant increases 

in customer charges, leaves residential heating customers especially vulnerable to 



rate shock.  The Companies‟ proposed bifurcation of the residential class is hereby 

rejected. 

GCI witness Glahn.  Notably, he acknowledges that the heating and non-heating 

distinction is “common in the industry.”  Yet he would dismiss the bifurcation 

proposal here on little more than his belief that the cost differentials between S.C. 

No. 1H and S.C. No. 1N are too high.  We consider the Utilities to have effectively 

challenged Mr. Glahn‟s analysis and shown to the Commission that it has no 

bearing on whether the Utilities proposed bifurcation is appropriate and further 

that his suggestion of a multi-family and single family bifurcation is unsupported.  

We further note that Mr. Glahn‟s average per customer calculations for service 

plant ignore the occurrence of multiple S.C. No. 1N customers served by shared gas 

service lines, while the Utilities‟ ECOSS properly account for the sharing of service 

lines by multiple customers. 

 In our view, the Utilities bifurcation of S.C. No. 1 into heating and non-

heating classes appropriately recognizes those customers‟ respective load 

characteristics by reflecting the single largest component of distribution plant which 

drives cost responsibility, i.e., the cost of mains.  The Commission is unconvinced 

that dividing S.C> No. 1 customers into multi-family versus single family classes, as 

proposed by Mr. Glahn, would help to recognize cost causation as well as does the 

Utilities‟ heating and non-heating classification proposal. 

 Mr. Glahn‟s criticisim that the 1N/1H bifurcation disproportionately impacts 

low income customers is unconvincing.  We see evidence from the Utilities to show 

that their bifurcation proposal will actually result in lower rates, especially in the 

winter.  This we cannot disregard.  Finally, we observe that both the Utilities and 

Mr. Glahn agree that a subsidy from heating to non-heating exists.  While Mr. 

Glahn appears to complain that there is lack of significant change in nominal 

percentages before and after the proposed bifurcation, we are not convinced that 

that this ground is sufficient enough to reject the Utilities‟ S.C . No. 1 bifurcation 

proposal given all of the other justifications for the proposal on record. 

 The Commission is also persuaded that the bifurcation-related concerns 

raised by Staff, as well as the proposals Mr. Luth offered, need be rejected at this 

juncture.  In any event, Staff did not adequately respond to the issues raised by the 

Utilities regarding his proposals and concerns. 

 The Commission finds that the Utilities have adequately demonstrated that 

their proposed bifurcation will not result in higher rate increases for heating 

customers, that the current single service rate structure of the utilities overburdens 

smaller use non-heating customers, and that the proposed bifurcation of S.C. No. 1 

is appropriate.  On the entirety of the record and arguments, the Commission 

accepts and approves the Utilities‟ proposal to bifurcate S.C. No. 1 as fair and 

reasonable. 

 

X. Proposed Language -- RATE DESIGN – Allocation of General Rate   

       Increase 

 



 In accordance with the arguments presented in the AG Brief on Exceptions, the 

Commission Analysis and Conclusion at page 212 should be stricken in its entirety and 

replaced with the following language: 

 Commission Analysis and Conclusion 

 Under the Companies‟ proposed Equal Percentage of Embedded Cost 

(“EPEC”) revenue requirement allocation methodology, the Companies propose 

setting S.C. Nos. 4 (Large Volume Service), 6 (Standby Service) and 8 (Compressed 

Natural Gas service) to cost, with the remainder of the rate increase, $72.9 million, 

allocated among the residential and small business rate classes,  S.C. 1 Non-heating, 

1 Heating and 2 General Service.  PGL Ex. VG-1.3.  In fact, the Companies‟ 

proposed methodology assigns about 77 percent of the rate increase requested to 

Peoples‟ residential and small business customers.  While the EPEC methodology 

was approved in the prior two PGL/NS rate cases, the record evidence and accepted 

principles of rate design, however, point to the opposite conclusion for this case.  

Approval of this allocation methodology would violate any sense of gradualism and 

equity in the rate design adopted.   

 

    PGL/NS witness Grace asserts that the EPEC method used by the 

Companies “moves the small residential service rates closer to cost in a gradual 

manner.”  PGL Ex. VG-1.0 at 7.  3.  However, the proposed rate design in this case, 

which includes a doubling of the customer charge for PGL‟s residential customers 

and an 88 percent increase for North Shore‟s residential customers, belies this 

assertion. In addition, no real explanation is given for combining the Rate 2 class, 

which serves commercial and some industrial customers,    

 

 GCI witness Glahn identified several problems with the Companies‟ 

application of the EPEC methodology.  He stated that rather than equalize rates 

across all Service Classifications (“S.C.”), the Companies chose to equalize rates 

across arbitrary subgroups, and in doing so, propose disparate increases among 

various customer classes that do not meet sound rate design criteria.  GCI Ex. 1.0 at 

12.  The proposed allocated revenue increase raises the cost recovery percentage of 

most classes.  Id.  However, the business classifications “are not treated remotely the 

same”, violating the principle of horizontal equity, i.e. that equals be treated 

equally.  Id.  He notes that S.C. 2 gets an increase of almost 22 percent, but S.C. 3 

gets an increase of only 14 percent and S.C. 4 receives an increase of less than one-

tenth the size of S.C.2‟s, at 2.12  percent.  Id. at  12,13.   As shown in VG-1.3, page 2, 

S.C. 4 would continue to pay less than its assumed cost of service, while S.C.2 would 

go from slightly below cost to more than 21 percent above cost.  Id. 

 

 Moreover, the Commission is troubled by the fact that, despite being 

grouped with S.C.6 and 8, S.C. 7 is allocated none of the increase because, according 

to Ms. Grace, the revenues from S.C.7 are based on negotiated, contract rates.  Id. at 



13, citing PGL Ex. VG-1.0 at 8.  However, Mr. Glahn correctly noted that regardless 

of how prices are determined for members of S.C. 7, there is a cost to serve these 

customers.  These customers use the same system facilities and services as all of the 

other S.C. customers.  GCI Ex. 6.0 at 8.  Some of the increases in costs that the 

Company alleges has occurred should be imputed to S.C. 7 customers.  Mr. Glahn 

testified that whether the Companies elect to recover these additional costs from 

S.C.7 customers is up to the Companies.  Id. at 9.  The Companies simply never 

explained why these customers, who use the same facilities as other natural gas 

delivery customers, should be shielded (in the cost allocation process) from the rate 

increase granted in this case. 

 

  Indeed, the Companies‟ proposed EPEC groupings are arbitrary.  The 

Commission should hereby adopts Mr. Glahn‟s modified version of the utilities‟ 

methodology that is more akin to an equal percentage of revenue increase, as 

detailed in GCI Ex. WLG-3.1, Schedule 2.  Mr. Glahn‟s methodology would be 

applied across all service classifications, without regard to the PGL/NS sub-

groupings.  GCI Ex. 3.0 at 14.  In order to achieve more fairness and equity across 

the rate classes, Mr. Glahn set S.C. Nos. 6 and 8 at their assumed cost of service, as 

the Companies did.  However, Mr. Glahn recommended imputing an increase of 

26.6 percent (the average system increase) to S.C.7, to reflect the increase in the cost 

to serve these customers.  Id.   

 

 To achieve horizontal equity, Mr. Glahn then assigned the three business 

rate classes, Nos. 2, 3 and 4, the same percentage increase of 21 percent, which is far 

less than the average 26.6 percent increase for all rate classes.  Id.  Mr. Glahn noted 

that having all three receive the same percentage increase in revenues preserves the 

horizontal equity of these groups, but setting their increases at less than the 

Companies‟ average moves two of these classes toward their cost of service.  Id.  Mr. 

Glahn noted that this approach still leaves S.C. 2 paying 121 percent of assumed 

costs, while having S.C.3 pay only 107 percent and S.C.4 pay 116 percent.  Id.  As 

Mr. Glahn explained, this result appears much more equitable than having the 

business customers in S.C.2 paying 121 percent of cost, while business customers in 

S.C.4 paying only 98 percent.  Id.  The Commission agrees. 

 

 Finally, for the two S.C.1 designations, Mr. Glahn recommended that Non-

heating customers allocated the same dollar amount as allocated by PGL/NS witness 

Grace in her Exhibit VG-1.2, page 2, with the remaining increase going to Heating 

customers.  Id.  Mr. Glahn testified that this allocation improves horizontal equity 

by moving the two subgroups closer together.  Id. at 14-15.    In response, PGL/NS 

witness Grace argued that Rate 4 customers must “be set at cost.”  PGL/NS Ex. VG-

2.0 at 16.  However, Mr. Glahn correctly noted that Mr. Amen‟s rebuttal testimony 

made clear that S.C. 2 includes “many relatively large customers”, including one 

large industrial customer that was formerly a member of S.C.7 (Contract Rates for 

Bypass Service).  GCI Ex. 6.0 at 9.  So, Mr. Glahn noted, S.C.2 includes at least one 

large customer that has an “economically feasible and practical” ability to bypass 



the system.  Id.  Yet, Mr. Glahn pointed out, Peoples Gas sees fit to impose upon that 

customer and others in S.C.2 rates equal to 124 percent of their cost of service.  Id.   

 

 Mr. Glahn‟s proposed revenue increase allocation for these classes is less 

arbitrary than the Company‟s, comports with principles of fairness and equity, and, 

contrary to the PO‟s conclusion, is more akin to an “equal percentage” allocation.  

It is hereby adopted by the Commission. 

 

XI. Proposed Language  -- RATE DESIGN – Gas Cost-Related    

      Uncollectibles Expense 

 

 In accordance with the arguments presented in the AG Brief on Exceptions, the 

Commission Analysis and Conclusion at page 217 of the Proposed Order should be 

modified as follows: 

 Commission Analysis and Conclusion 

 The Utilities and Staff address the issue of the appropriate recovery of gas 

cost related uncollectible expense for retail sales and transportation customers.  The 

issue is relevant because the Commission does not approve Rider UBA.  In this 

event, and because transportation customers do not ordinarily purchase gas from 

the Utilities, the gas cost related portion of uncollectible expense must be 

appropriately removed from the base rates.   

 

 We observe that both Mr. Luth and Ms. Grace would recover uncollectible 

expenses in the distribution rates.  And, the respective method employed by the 

Utilities and Staff do not differ substantially.  The Utilities believe that their method 

is simpler than that proposed by Mr. Luth.  Nevertheless, we are informed that the 

Utilities would find Mr. Luth‟s methodology acceptable, if corrected to reflect test 

year gas costs and the appropriate revenues to be used in the determination of the 

credit for transportation customers‟ base rates.  Staff‟s proposed methodology 

would have sales gas customers in each service classification pay uncollectible gas 

costs that are based upon how customers in their own service classification affect 

uncollectible gas costs.  To the extent that this methodology spreads the gas cost 

portion of uncollectibles to all rate classes in proportion to their overall percentage 

of the cost, the Commission  concurs with this methodology. 

 

 However, special attention need be paid to how these costs are allocated in 

the per therm charges.  The Companies‟ proposal to allocate (1) 78.7% of the 

uncollectible expense to Rate 1 Heating customers, and (2) then allocate 67% of the 

rate 1 Heating customers allocated share to the first block volumetric charge, 

thereby triggering a nickel increase to this per therm charge solely for gas cost 

uncollectible expense, is inequitable for several reasons, and is hereby rejected. 

 



 First, the allocation of 67% of the residential allocation of uncollectible 

expense in the first per therm volumetric block is completely arbitrary.  There is no 

support in either the ECOSS or the supporting workpapers for this random, first-

block allocation.  Moreover, the allocation is counter-intuitive to the notion that as 

usage increases, uncollectibles increase.  Simply put, the higher the gas bill, the 

more likely bad debt increases.  Thus, the Companies proposal to allocate 67% of 

the residential heating customers‟ allocated cost to this first volumetric block 

violates cost causation principles as well.   

 

 Second, the proposal fails to recognize the Companies agreement to reduce 

the test year level of uncollectibles associated with gas costs by $3.3 million in 

accordance with Mr. Effron‟s proposed adjustment.  See PGL/NS Ex. 2.3.  This 

should be pulled from the gas cost related uncollectible expense test year amount. 

 

 Third, the proposed rate design exacerbates the inequities of bifurcating 

Rate 1 customers into separate rate categories, contributing to the rate shock 

Residential Heating customers stand to bear if the Companies rate design proposals 

are approved.  Thus, the Companies‟ proposal in this regard deviates from the rate 

design goals of stability and gradualism (and highlights yet another reason to not 

bifurcate the residential rate class).  

 

 Fourth, allocating the lion‟s share of the cost to this first volumetric block 

sends customers the wrong price signals regarding usage of natural gas, a 

nonrenewable energy source.  This violates the rate design goal of conservation of 

resources.   

 

 Instead of punishing residential heating customers with higher first block, 

per therm rates, and ironically possibly contribute to increased, future uncollectible 

expense, the Commission concludes that this expense should be analyzed for rate 

design purposes in relation to revenues, consistent with the source of this expense.  

Schedule E-5, Section A, p. 1 provides a breakdown of revenues by customer rate 

class and forms the basis for allocation of the uncollectibles account expense related 

to purchased gas costs.  (The Companies‟ Rider UBA proposal trumpets the fact 

that the lion‟s share of uncollectibles costs rises as gas costs (and usage and 

revenues) rise.)  This would have the effect of spreading the uncollectible expense 

associated with purchased gas costs across the customer rate classes.  Second, the 

expense should be allocated on an equal percentage basis to the number of blocks 

within each rate class.  This alternative to the Companies‟ gas cost related 

uncollectible expense allocation satisfies the goals of gradualism, equity and fairness, 

conservation of resources, and is hereby adopted.  On this record, the Commission 

finds that the method for allocating gas cost related uncollectibles expense proposed 

by Staff is reasonable. Further, the method should be supplemented by the 

corrections proposed by the Utilities. 

 



 Note:  We Observe that the AG presents its views in an untimely fashion on 

Reply Brief.  Therefore, neither Staff nor the Utilities had an opportunity to 

respond.  To complete our analysis, we await the Briefs on Exceptions.  

 

XII. Proposed Language --  S.C. NO. 1 (Residential Heating and Non-  

     Heating) 

 

 In accordance with the arguments presented in the AG Brief on Exceptions, the 

Commission Analysis and Conclusion at page 238 of the Proposed Order should be 

stricken and replaced with the following language: 

 Commission Analysis and Conclusion 

 As noted earlier in this Order, the Companies‟ proposal to bifurcate the 

residential Rate 1 class serves as the basis for a significantly higher customer charge 

proposal for Peoples and North Shore heating customers, as compared with the 

Rate 1Non-Heating customers.  Again, the Companies propose increasing customer 

charges for the residential classes as follows:  Peoples‟ residential heating customers 

would see their customer charge increased from $9.00 to $19.00, an increase of more 

than 111%.  Non-Heating PGL residential customers would see a 25% increase, 

from $9.00 to $11.25.  PGL Ex. VG-1.4.  

 North Shore residential heating customers would see a customer charge 

increase from $8.50 to $16.00, an 88% increase.  North Shore‟s non-heating 

customers would experience a 24% increase in the customer charge, from $8.50 to 

$10.50.  NS Ex. VG-1.3.  The Companies‟ proposed residential rate design also 

includes lower per thermo distribution charges.  Mr. Glahn noted that while the 

customer charge for Peoples is increasing at a triple digit rate, the volumetric 

charges are falling by more than 8 percent for volumes over 50 thermos.  PGL Ex. 

VG-1.4   Similarly, regarding North Shore, while the customer charge is increasing 

by 88 percent, the volumetric charges are falling by a significant 45 percent for 

volumes over 50 thermos.  NS Ex. VG-1.3.   

 The Commission observes that Mr. Glahn advised that when reviewing these 

proposed rates, the Commission should keep a number of points in mind.  First, any 

increase in a rate element of more than 100 percent constitutes rate shock and, 

consequently, fails all tests for “gradualism,” notwithstanding PGL/NS witness 

Grace‟s assurances to the contrary.  GCI Ex. 3.0 at 30.  Second, the Companies are 

proposing no mitigation measures, such as a multi-year phase-in.  Id. 

  Mr. Glahn further testified that sharply higher fixed costs “fall 

disproportionately on those least able to pay,” thereby failing the “social goals” test.  



Id.  Moreover, a proposal that has some elements increase dramatically, while other 

rate elements fall dramatically, fails the “stability” test.  Id. at 31.  In addition, 

having volumetric rate elements decrease sends the wrong price signal, given the 

Companies‟ claims that overall costs for Peoples and North Shore have increased by 

more than $100 million and more than $6 million, respectively.  Id.  In addition, 

lowering distribution charges discourages conservation efforts, failing the 

“conservation of resources” test, another rate design objective referenced by Mr. 

Glahn.  Id.   Lowering volume charges fails the “environmental protection test” as 

well, given the fact that the actual burning of natural gas produces negative 

environmental impacts.  Id.  The Commission sees merit in these observations.   

 While we support the goal of “a greater recovery of fixed costs”, the 

Companies‟ significantly increased residential customers charges is more akin to the 

goal of revenue decoupling.  While cost causation principles should serve as the base 

for sound rate design, it is important to remember that Peoples Gas earned around 

or significantly above its authorized return on common equity in eight of the last 12 

years.  AG Cross (Borgard) Ex. 3.  In fact, PGL‟s actual earned return on equity has 

been consistently positive, staying within a range from 10.16 to 14.52 percent 

throughout the nine-year period 1995-2003.  GCI Ex. 1.0 (Brosch) at 18.  Similarly, 

North Shore has consistently earned stable returns, with ROEs ranging from 10.43 

to 14.13 percent in all years 1995 through 2005.  These positive earnings suggest that 

fixed cost recovery has not been a problem for the Companies.   

The concept of “social goals” in rate design is, like cost causation, an 

important one when residential customers are at play.  As noted by Mr. Glahn, low 

income and fixed income customers fall disproportionately into the Heating 

subcategory.  GCI Ex. 3.0 at 19-21.  The proposed $19 fixed customer charge 

imposes a significant burden upon low-income households in the Chicago area, 

representing more than four percent of their monthly income.  Id. at 14.  And, 

unlike distribution charges, customer charges cannot be mitigated by reducing 

usage.  According to the American Gas Association, “(s)social ratemaking goals 

involve rate designs that advance the welfare of a particular group in society.”  Id. 

at 21.  For persons on fixed incomes, “higher utility prices may mean a significant 

decrease in well-being”, according to the AGA.  Id.  What is clear is that the 

residential customer charges proposed by the Companies are excessive, and not 

aligned with legitimate principles of rate design.   

 In order to correct the inequities and satisfy the aforementioned rate design 

goals, Mr. Glahn proposed that the monthly customer charge for all Peoples Gas 

customers be set at no more than $10.50.  Id.  The $10.50 amount represents a $1.50 

or 16.7 percent increase over the current level.  Id.   In conjunction with that rate, 

he proposed that the volumetric charge would then be adjusted to achieve the 

needed revenue requirement, based on the level of revenue increase ultimately 

awarded to Peoples Gas.  Id. at 32.  Mr. Glahn clarified that his proposal would 

maintain the current distribution charge design.   This includes retaining the 

current two-block rate design distribution charge for non-heating customers.  Id.   



 For North Shore‟s residential customers, Mr. Glahn recommended that the 

monthly customer charge for both heating and non-heating customers be retained at 

the current $8.50 level, based on GCI witness Effort‟s conclusion that the 

Company‟s overall revenues should be reduced.  Id. at 34.  He noted that keeping 

this rate element the same, while reducing overall revenues, increases the amount of 

fixed costs collected through fixed charges.  Id.  Mr. Glahn‟s recommended 

customer charges, after adjusting the corresponding volumetric charges 

appropriately, would allow both Companies to fully recover their revenue 

requirements.  Id. at 10.   

 As a point of comparison, Mr. Glahn examined the customer charges for 

similar rate classes found at Illinois‟ other investor-owned natural gas utilities.    

Mr. Glahn‟s proposed PGL customer charge falls in the middle of the charges listed, 

and would exceed the level charged by Illinois Power Company and NICOR Gas 

Company.  GCI Ex. 3.1 (WLG), Schedule 6.   

 Mr. Glahn‟s common-sense approach to designing rates is superior to the 

Companies‟ proposals, which seem to be guided by their continuing quest to ensure 

margin revenue and fixed cost recovery, or revenue decoupling by rate design.  A 

customer charge of no more than $10.50 satisfies the goal of gradualism, while still 

contributing to increasing the portion of fixed costs recovered in the customer 

charge.  Moreover, it satisfies the social goals that have guided this Commission‟s 

rate-setting practices in the past, which includes some subsidization for the 

residential class and avoidance of rate shock.  Finally, increasing the distribution 

charges sends customers the correct price signals, which include a recognition that 

increased usage can result in the need for system expansions and defeat the goal of 

conserving resources.  Id.  Mr. Glahn‟s proposed rate design for the residential class 

is hereby adopted.    
 

 We note, too, that distribution charges should be established in accordance 

with the revenue requirement established in this order while retaining the existing 

corresponding volumetric charges.    

   

 

XIII. Proposed Language  -- RATE DESIGN -- S.C. NO. 2 (General Service) 

 

 In accordance with the arguments presented in the AG Initial Brief, the 

Commission Analysis and Conclusion at page 242 of the Proposed Order should be 

stricken and replaced with the following language:   

 The Companies‟ proposal would increase the PGL Rate 2, Meter Class 2 

customer charges by 173 percent, from $22.00 to $60.00.  As noted earlier in this 

Order, any increase in rate that hovers around 100% run contrary to notion of 



gradualism, and triggers rate shock concerns.  PGL Rate 2 Meter Class 1 customers 

would see their customer charge increase by 40%, from $15.00 to $21.00.  PGL Ex. 

VG-1.4.   North Shore Rate 2 Meter Class 1 customers would see their customer 

charge increase by 13%, from $15.00 to $17.00, while Rate 2 Meter Class 2 

customers would see the identical 173% increase in their customer charge that 

Peoples‟ Rate 2 Meter Class 2 customers would experience, that is from $22.00 to 

$60.00.  NS Ex. VG-1.3.     

  

 Mr. Glahn proposed that any approved increase in the Companies‟ revenue 

requirement should be allocated by increasing the customer charge for Meter Class 

1 General Service customers to no more than $19.00, an increase of $4.00 or 26.6 

percent from current levels.  GCI Ex. 3.0 at 32.  For meter class 2, Mr. Glahn 

recommended limiting the customer charge increase to $5.00, which would produce 

a $27 monthly charge, or a 22.7 percent increase from the current level.  Id.  Like 

his recommendations for residential distribution charges, the volumetric charge 

would then be adjusted to achieve the needed revenue requirement, based on the 

level of revenue increase or decrease ultimately awarded to the Companies.  Id. 

  

 Mr. Glahn‟s proposed Rate 2 customer charges satisfy the goal of 

gradualism, while still contributing to increasing the portion of fixed costs recovered 

in the customer charge, and are hereby adopted.  They are superior to the 

Companies‟ inflated Rate 2 rate design, which  especially burdens both Companies‟ 

small business customers. 
  

 

 

XIV. Proposed Language  -- RATE DESIGN -- S.C. Nos. 3 and 4 

 

 In accordance with the arguments presented in the AG Brief on Exceptions, the 

Commission Analysis and Conclusion sections appearing at pages 243 and 245 of the 

Proposed Order should be combined and replaced with the following language:  

 Commission Analysis and Conclusion 

 The Commission hereby adopts the Companies‟ proposal to combine the 

Rate 3 and Rate 4 (Large Volume) classifications.  In accordance with our 

conclusion regarding the allocation of the rate increase, however, and to achieve 

horizontal equity, the three business rate classes, Nos. 2, 3 and 4, shall be assigned 

the same percentage increase of 21 percent.  Having all three receive the same 

percentage increase in revenues preserves the horizontal equity of these groups, but 

setting their increases at less than the Companies‟ average moves two of these 

classes toward their cost of service.  Id.  This approach still leaves S.C. 2 paying 121 

percent of assumed costs, while having S.C.3 pay only 107 percent and S.C.4 pay 



116 percent.  Id.  This result is much more equitable than having the business 

customers in S.C.2 paying 121 percent of cost, while business customers in S.C.4 pay 

only 98 percent.  

  

 PGL/NS witness Grace argued that Rate 4 customers must “be set at cost” to 

avoid bypass threats.  PGL/NS Ex. VG-2.0 at 16.  However, as noted earlier in this 

Order,  PGL/NS witness Amen‟s rebuttal testimony made clear that S.C. 2 includes 

“many relatively large customers”, including one large industrial customer that was 

formerly a member of S.C.7 (Contract Rates for Bypass Service).    

  

 Mr. Glahn‟s proposed revenue increase allocation for these classes is less 

arbitrary than the Company‟s, comports with principles of fairness and equity, and, 

contrary to the PO‟s conclusion, is more akin to an “equal percentage” allocation.  

It is hereby adopted by the Commission.   

   

XV. Proposed Language – RATE DESIGN -- PGL S.C. No. 7 (Contract Service) 

 

 In accordance with the arguments presented in the AG Brief on Exceptions, the 

Commission Analysis and Conclusion at page 246 and 247 should be modified as 

follows: 

 Commission Analysis and Conclusion 

 The Commission recognizes that S.C. No. 7 is a classification under which all 

rates are contractually based and individually negotiated.  This service classification 

has been renamed, with the approval of Staff, to clarify that it is intended to address 

bypass concerns.  While the Company asserts that adoption of Mr. Glahn‟s proposal 

to assign costs to S.C. No. 7 would We see no reason to effectively penalize the 

Company by attributing costs to the service which the utility might not be able to 

recover, the Commission disagrees.  As such, the Commission finds Mr. Glahn‟s 

proposal to be unwarranted under the whole of the circumstances.  To accept the 

Company‟s argument in this regard is to accept the notion that there are no costs to 

serving Contract Service customers.  The record evidence suggests otherwise. 

 First, Peoples provided no evidence that there is no cost to serve these 

customers.  These customers use the same facilities and services as all of the other 

service classification customers.  Mr. Glahn‟s recommendation to impute costs to 

Rate 7 customers is sound and reasonable. 

 PGL‟s criticism that Mr. Glahn never explained “how any rate increase he 

might impute into rate design could be factored into the binding contracts that are 

currently in effect” and may expire after the effective date of the PGL rate increase 



fails to address the inequity of not assigning costs to customers who cause the 

Company to incur costs.  Moreover, Mr. Glahn is not suggesting that Peoples has to 

charge S.C.7 a certain rate based on the allocation.  Whether the Companies elect to 

recover these additional costs from S.C.7 customers is up to the Companies.  

Contracts expire and these allocations can be taken into account in the re-

negotiation.   

 

 In order to achieve more fairness and equity across the rate classes, S.C. Nos. 

6 and 8 should be set their assumed cost of service, as the Companies did.  However, 

Mr. Glahn‟s recommendation to impute an increase of 26.6 percent, which 

represents the average system increase, to S.C.7, to reflect the increase in the cost to 

serve these customers, is hereby adopted.    

 

XVI. Proposed Language – Testimony, Motions and Rulings section 

 Under the “Testimony, Motions and Rulings” section of the PO, at page 7, the 

Peoples’ Motion to File Errata, filed on November 6, 2007, is not listed.  Accordingly, 

the Peoples propose adding the following language to the Proposed Order, after the first 

sentence at the top of page 7: 

 On November 6, 2007, the AG filed a Motion to File Errata Pages 


