
1 
 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY ) 

       )  07-0528 

       ) 

Petition of Commonwealth Edison   ) 

Company for Approval of Initial    ) 

Procurement Plan.     ) 

 

 

 

 

CITIZENS UTILITY BOARD’S BRIEF ON EXCEPTIONS 

The Citizens Utility Board ("CUB") respectfully submits this Brief on Exceptions to urge 

the Commission to adopt changes, proposed below, to the Administrative Law Judge’s Proposed 

Order ("Proposed Order") issued on December 11, 2007. 

B. Portfolio Design 

5. Demand Response; Energy Efficiency; Related Issues 

 The Proposed Order incorrectly approves ComEd’s procurement plan, even though the 

plan cannot “ensure … electric service at the lowest total cost over time, taking into account any 

benefits of price stability,” as required by Section 16-111.5(j)(ii) of the Public Utilities Act 

(“PUA”), because it does not procure all available cost effective energy efficiency and demand 

response resources from the marketplace.  Proposed Order at 71-72; 220 ILCS 5/16-111.5(j)(ii); 

CUB Ex. 1.0 at 4-14.  To meet the PUA’s “lowest total cost” test, ComEd must procure these 

resources from the market to offset its supply and capacity obligations before procuring 

electricity supply.  CUB Ex. 1.0 at 12-14; 220 ILCS 5/16-111.5(j)(ii).  Instead, ComEd’s 

procurement plan only considers the energy efficiency and demand response programs which 

ComEd will implement itself, or through vendors, to fulfill PUA Section 12-103.  Compliance 

with the energy efficiency and demand response measures of Section 12-103 is not sufficient to 
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comply with the Act’s procurement plan standard.  CUB Supp. Comments at 4.  Section 12-103 

does not prevent ComEd from procuring additional demand response and energy efficiency 

resources in the open market, if doing so would lower the cost of electric service.  Id.; CUB Ex. 

1.0 at 13.  Thus, the Commission cannot approve ComEd’s procurement plan as it is proposed. 

The Proposed Order erroneously cites ComEd’s compliance with PUA Section 16-

111.5(b) as proof that “ComEd’s Plan regarding demand response and energy efficiency 

complies with the statute.”  Proposed Order at 71.  Section 16-111.5(b)(2) requires ComEd to 

include an “analysis of the impact of any demand side and renewable energy initiatives.”  The 

section continues:  “this analysis shall include:  (i) the impact of demand response programs, 

both current and projected…and (iii) the impact of energy efficiency programs, both current and 

projected.”  220 ILCS 5/16-111.5(b)(2).  This section requires ComEd to analyze the impact of 

whatever demand side resources it chooses to procure.  However, the choice of those resources is 

governed by Section 16-111.5(j)(ii), which requires ComEd’s plan to “ensure … electric service 

at the lowest total cost over time, taking into account any benefits of price stability.”  220 ILCS 

5/16-111.5(j)(ii).  ComEd's plan fails to fully consider other lower cost demand side management 

options available by limiting its consideration to only its ongoing projects.  Thus, while ComEd 

arguably pays lip service to the directive in Section 16-111.5(b)(2) by analyzing the limited 

demand side resources that it has chosen to procure, its choice of demand side resources is 

unduly limited.  Therefore, ComEd fails the 'lowest total cost" standard in Section 16-

111.5(j)(ii).  Thus, compliance with Section 16-111.5(b)(2) is not sufficient to ensure compliance 

with the statute.  

The “general nature” of CUB’s recommendation to expand ComEd’s RFP should not 

prevent the Commission from allowing energy efficiency and demand response resources to 
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participate.  Proposed Order at 71.  A general RFP that accepts only energy efficiency and 

demand response resources that are cost effective will benefit Illinois customers.  CUB Supp. 

Comments at 5; Thomas Aff. ¶ 8-9.  Prescribing specific products in a restrictive RFP or utility 

planning process could unnecessarily disqualify innovative products from participating in the 

RFP.  CUB Supp. Comments at 5-6; Thomas Aff. ¶ 8-9.  Relying on competitive market forces 

to determine the exact products that provide these resources will prevent this problem.  Id.  And, 

purchasing only those efficiency and demand response resources that are less expensive than 

supply, including the benefits of price stability, will ensure an optimal quantity, allowing ComEd 

to serve its load at the lowest total cost over time.  Thomas Aff. ¶ 6.  In addition, the mere fact 

that these resources would be included in an Illinois utility’s RFP procurement process would 

signal to energy efficiency and demand response providers that Illinois is actively seeking their 

participation in its markets, attracting more competitive bids in future procurement processes.  

CUB Ex. 1.0 at 14; Thomas Aff. ¶ 8. 

For the reasons stated above, the Commission should modify Section B.5.b of the 

Proposed Order as shown below: 

b. Commission Analysis and Conclusions 
 

According to the AG, ComEd’s portfolio should be 

modified to include additional demand response measures to 

reduce load uncertainty and price risk. Increased use of direct load 

controls on central air conditioning systems, along with smart 

meters and appliances, could be dispatched on an economic basis 

to shave peak demand by ComEd’s bundled customers and reduce 

the need for purchases of expensive on-peak electricity to serve 

these customers. The AG says the plan should be modified to 

specify that demand response measures will be implemented in 

lieu of purchases of electricity where the cost of a demand 

response measure is less than the cost of procuring electricity in 

the spot or forward markets. The AG asserts that demand response 

is an essential least cost strategy to avoid purchases in the spot 

market during critical peak periods. 



4 
 

 

CUB claims that ComEd has not shown that its proposed 

plan will result in the lowest total cost electricity for customers 

because it has not evaluated all available supply options, including 

cost effective demand response and energy efficiency, in 

constructing its plan. CUB requests that the ComEd’s initial 

procurement plan be revised to include the procurement of all 

available cost effective demand response and energy efficiency 

resources.  According to CUB, ComEd must issue an RFP 

requesting bids for cost-effective demand response resources to 

fulfill its capacity needs.  In doing so, CUB says ComEd should 

grant contracts only to those resources that provide capacity at the 

lowest total cost for customers, taking the benefits of price stability 

into account, as required by the Act.   

 

Among other things, ComEd argues that demand response 

resources are not standard wholesale products and, therefore, are 

not among the alternative portfolio measures that may be 

considered under Section 16-111.5(b)(3)(v).  Additionally, ComEd 

believes that CUB and the AG’s arguments are inconsistent with 

Section 12-103 of the Act.  Section 12-103 (c) establishes the 

demand-response goal to reduce peak demand by 0.1% over the 

prior year for eligible retail customers.  Section 12-103(d) provides 

that the amount of demand response measures implemented in any 

single year shall be reduced to limit the estimated average increase 

in amounts paid by retail customers due to the cost of such 

measures. 

 

The Commission has reviewed the arguments of the parties. 

As an initial matter, the Commission wishes to emphasize that it 

encourages the implementation of demand response and energy 

efficiency in the State of Illinois.  Additionally, the Commission 

observes that the statutory framework within which it is evaluating 

ComEd’s proposed Plan is complex and the time for this 

evaluation is short.   

 

In any event, the Commission believes that ComEd’s Plan 

fails to ensure adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost 

over time, taking into account any benefits of price stability,” as 

required by PUA Section 16-111.5(j)(ii), because it does not 

procure all available cost effective energy efficiency and demand 

response resources from the marketplace.regarding demand 

response and energy efficiency complies with the statute.  Section 

16-111.5(b) requires that a compliant plan include an hourly load 

analysis that includes an evaluation of both demand response 
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programs and energy efficiency programs.  ComEd’s plan at pages 

25 to 32 contains the required analyses.   

 

Section 12-103 of the Act contains the provisions that 

govern utilities’ obligations with regard to energy efficiency and 

demand response measures.  ComEd’s obligations under Section 

12-103 are being litigated in Docket No. 07-0540.   

 

The Commission does not mean to suggest that demand 

response and energy efficiency are irrelevant to this proceeding; 

they are not.  However, given the very general nature of the 

recommendations in the filings of CUB and the AG -- that 

ComEd’s plan “be revised to include the procurement of all 

available cost effective demand response and energy efficiency 

resources” – the Commission believes adoption of those 

recommendations would serve as little more than a vague direction 

to ComEd, leaving too many question unresolved to serve as an 

appropriate modification to the plan as discussed below.  

 

The Commission does not believe the record in this case 

shows whether or how it would be feasible to include additional 

cost-effective demand side resources in an RFP process in 

ComEd’s Plan.  What DR products that would entail, and which 

resources it would replace, if that is the intent, is unclear. Thus, 

while DR resources may be available, there is no showing they 

include products that are suitable replacements – in terms of type, 

cost or availability -- for the resources they would replace in 

ComEd’s plan. This is particularly relevant in the instant case, 

where only a small fraction of ComEd’s requirements are being 

procured through the plan, inasmuch as two-thirds of ComEd’s 

requirements in the plan year will be met by existing supplier 

contracts, and another 1000 MW will be provided via statutorily 

mandated swaps.  

 

Similarly, there are unresolved issues as to whether CUB’s 

recommendation is consistent with the statutory scheme in Section 

16-111.5(b) and other provisions of the law. For example, Section 

16-111.5(b)(2) requires the utility to describe in its Plan the impact 

that these energy efficiency and demand-response measures will 

have on its load forecasts. Once this impact is determined, the 

utility is to propose the mix of standard wholesale products that are 

needed to supply the resulting expected load. (16-111.5(b)(3)) 

Finally, the utility is to propose a procedure for the hourly 

balancing of loads. (16-111.5(b)(4))  The record in this brief 

docket does not support a finding that ordering the utility to 

consider “all available supply options, including cost effective 
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demand-response and energy efficiency” would be compatible 

with the statutory structure.  

 

Thus, the Commission directs ComEd to modify its Plan to 

expand its proposed RFP process to procure verifiable demand side 

resources from energy efficiency and demand response providers, 

of any type that can be used to offset ComEd’s supply and capacity 

obligations, prior to the procurement of electricity supply.  

ComEd’s procurement administrator is directed to evaluate the 

cost-effectiveness of bids received from demand side resource 

providers based on expected forward market electricity and 

capacity prices, and procure all cost-effective resources.  Then, the 

procurement administrator shall determine the remaining load and 

capacity requirements necessary to fill ComEd’s obligations and 

procure these resources from the financial markets, using the 

procedures determined by this proceeding.   Thus, the Commission 

will not adopt the proposals of the AG and CUB with regard to 

demand response and energy efficiency.  This conclusion creates 

no presumptions regarding the role of DR in the planning process 

in other dockets, including those involving future procurement 

plans where there will be more time to evaluate these issues. 

 

 CUB respectfully requests that the Commission adopt the changes to the Proposed Order 

outlined above.   
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Respectfully submitted, 

CITIZENS UTILITY BOARD, 
December 13, 2007 

      By: __  

                  Anne McKibbin  

CITIZENS UTILITY BOARD 
 

Anne McKibbin 

Citizens Utility Board 

208 S. LaSalle, Suite 1760 

Chicago, IL 60604 

(312) 263-4282 

(312) 263-4329 fax 

amckibbin@citizensutiltyboard.org 


