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 Now comes the Staff of the Illinois Commerce Commission ("Staff"), by and 

through its undersigned attorneys, and pursuant to Section 200.830 of the 

Commission's Rules of Practice, 83 Ill. Adm. Code Section 200.830, respectfully 

submits this Brief on Exceptions to the Proposed Order issued by the Administrative 

Law Judge (“ALJ”) on December 11, 2007 ("Proposed Order" or “PO”). 

 

I. INTRODUCTION 

On October 29, 2007, Commonwealth Edison Company (“ComEd” or 

“Company”) filed a Petition for “Approval of Initial Procurement Plan” (Docket No. 07-

0528) and a Petition for “Approval of Tariffs Implementing a New Competitive 
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Procurement Process and Recovering Procurement Costs” (Docket No. 07-0531) 

pursuant to Sections 16-111.5(b) and (j) of the PUA (220 ILCS 5/16-111.5).  On 

November 13, 2007 objections to ComEd’s Plan or comments were filed by Staff and 

other parties.  On November 20, 2007 ComEd filed its Response to the Objections to its 

Plan and tariffs.  On November 20, 2007 the Commission decided to hold hearings in 

these matters.  On November 28, Staff filed Reply comments and other parties filed 

Supplemental Comments.  On November 30, 2007 ComEd filed Supplemental 

Comments.  On December 3, 2007 a hearing was held, the two matters were 

consolidated, and the record was marked heard and taken.  The PO was issued on 

December 11, 2007.  

The PO reviews the issues presented in this proceeding in a clear and concise 

manner, is well written, and reflects the positions taken by Staff, the Companies, and 

the numerous intervening parties.  Although Staff supports many of the PO’s 

conclusions, there are items on which Staff takes exception to or which Staff wishes to 

indicate to the Commission that Staff and the Company have reached further 

agreement. 

 

II. EXCEPTIONS 

A. Rider AAF 

The PO at page 85 indicates that ComEd in its Reply filed on November 30, 2007 

stated that ComEd “accepts Staff’s second alternative proposal to recover these costs, 

as clarified in Staff’s reply comments; ComEd proposes revised tariff language 
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accordingly. (ComEd Reply at 2, 5)” (PO, p. 85)  ComEd’s reply at page 5 states that 

ComEd discussed this approach with Staff and Staff does not object to its approval. 

 ComEd’s statement in its Reply Comments is accurate.  However, given that this 

brief on exceptions is the first opportunity for Staff to make a filing after the filing of 

ComEd’s reply, Staff wanted to confirm to the Commission that Staff does agree to the 

revised tariff language attached to ComEd’s reply filed on November 30, 2007. To 

reflect that confirmation, Staff recommends the following language to the PO.  

 
Recommended Language 
(PO, p. 85) 

 
*  * * 

In its Reply filed on November 30, 2007, ComEd states that it 
accepts Staff’s second alternative proposal to recover these costs, as 
clarified in Staff’s reply comments; ComEd proposes revised tariff 
language accordingly. (ComEd Reply at 2, 5)   Staff in its brief on 
exceptions confirmed that the revised tariff language attached to ComEd’s 
reply was acceptable to Staff. 
 

ComEd disagrees with the AG’s position to the extent that position 
differs from Staff’s current recommendation. (ComEd Reply at 6) 

 
* * * 

B. Rider PE- Rate Mitigation 

The PO at pages 88-90 discusses Staff’s rate mitigation proposal and concludes 

at page 88 that “All things considered, the Commission reluctantly concludes for 

purposes of this proceeding, it will adopt Staff’s proposal to allocate any increase or 

decrease in supply charges resulting from the procurement of power on an across-the-

board basis among bundled customers.” (PO. 90)  The PO goes on to state that “The 

Commission expects the question of how ComEd’s electric rates should be designed 

will be addressed in ComEd’s recently opened delivery rate case, where rate mitigation 
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on a total bill basis, including supply charges, could also be addressed.  Additionally, 

there are other avenues available to redesign rates on a revenue neutral basis, should 

any party believe such a change is necessary.”  (Id.)  Staff acknowledges the concern of 

the ALJ in adopting Staff’s across the board rate design.  Staff has also discussed this 

issue with ComEd, and has been advised that ComEd will not take exception to this 

conclusion in the PO provided the order makes clear that this finding in no way binds 

the Commission in consideration of future procurement plans and related tariff changes.  

Staff and ComEd are in agreement in this regard.  Therefore, consistent with the 

foregoing, Staff recommends the additional language set forth below.    

Recommended Language 
(PO, p. 90) 

* * * 

The Commission expects the question of how ComEd’s electric rates 
should be designed will be addressed in ComEd’s recently opened delivery 
rate case, where rate mitigation on a total bill basis, including supply charges, 
could also be addressed.  Additionally, there are other avenues available to 
redesign rates on a revenue neutral basis, should any party believe such a 
change is necessary.  Especially given the uncertainty concerning costs and 
rates in the future, the Commission does not intend its decision to approve an 
across-the-board rate design in this order to limit future consideration of any 
rate design proposal. 

 
* * * 

 

 

C. Rider PE – Purchased Electricity; Recovery of Costs; Review of 
Reasonableness of Costs 

The PO at pages 99-100 discusses the issue of whether or to what extent costs 

incurred for procurement of supply, and related activities and transactions, should be 

subject to a post-incurrence review for reasonableness or prudency and whether the 
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tariffs should specify which types of costs are immune from a prudency review.  The PO 

correctly states that “… Staff has taken the position that ‘only supply costs not involving 

utility discretionary action incurred specifically pursuant to and in strict adherence with a 

Commission-approved procurement plan are immune form a subsequent review for 

reasonableness.’ (Reply Comments at 9)” (PO, p. 100) The PO goes on to conclude 

that: 

In any event, upon consideration of the parties’ comments, the 
Commission believes the Staff language quoted above represents a 
reasonable effort to interpret the statute.  

 
Beyond that, the Commission does not believe it is necessary to 

approve specific tariff language containing prudency pronouncements for 
each type of cost, except in those instances where Staff and ComEd, who 
are the parties who actually offered tariff language on this issue, have 
agreed to such language.  
 

That is, while there is still some debate over exactly which costs 
should be subject to a prudency review, the Commission does not believe 
that issue needs to be further resolved in this docket. There appear to be 
no objections to a prudency review, at least for some types of costs, 
inasmuch as no party is arguing that every type of costs involved in the 
process is insulated from a prudency review. Further, it appears that 
ComEd will be collecting these various types of costs on a pass-through 
basis through its tariffs, regardless of whether or not the tariffs contain 
specific prudency pronouncements for each such cost. To the extent there 
is ultimate disagreement over which costs actually incurred by ComEd 
should be immune from the prudency review, that issue can be taken up in 
as part of the above-referenced review process.   
 

With regard to any procurement costs incurred outside the 
approved plan due to unforeseen circumstances, the Commission agrees 
with ComEd that these costs should not be barred from recovery; rather, 
they should be recoverable subject to a prudency review.  

 
(PO, pp. 100-101)  As stated in the PO’s language above, the ALJ “does not believe it is 

necessary to approve specific tariff language …except in those instances where Staff 

and ComEd … have agreed on such language”. (PO, p. 100)   
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Staff, subsequent to the filing of ComEd’s reply, had discussions with ComEd 

regarding its proposed tariff language on this issue (as set forth in the attachment to 

ComEd’s reply).  Staff, after reviewing the tariff language, informed ComEd that it found 

its tariff language addressing this issue to be acceptable and consistent with the PO’s 

conclusion on this issue.  Accordingly, Staff recommends the following language 

changes to the PO to address Staff’s agreement with the tariff language attached to 

ComEd’s reply on this issue.  

 

Recommended Language 
(PO, pp. 100-101) 

* * * 

In any event, upon consideration of the parties’ comments, the 
Commission believes the Staff language quoted above, as implemented 
by the tariff language proposed by ComEd with its reply and accepted by 
Staff in its brief on exceptions, represents a reasonable effort to interpret 
the statute.  
 

Beyond that, the Commission does not believe it is necessary to 
approve specific tariff language containing prudency pronouncements for 
each type of cost, except in those instances where Staff and ComEd, who 
are the parties who actually offered tariff language on this issue, have 
agreed to such language.  

 
That is, while there is still some debate over exactly which costs 

should be subject to a prudency review, the Commission does not believe 
that issue needs to be further resolved in this docket. There appear to be 
no objections to a prudency review, at least for some types of costs, 
inasmuch as no party is arguing that every type of costs involved in the 
process is insulated from a prudency review. Further, it appears that 
ComEd will be collecting these various types of costs on a pass-through 
basis through its tariffs, regardless of whether or not the tariffs contain 
specific prudency pronouncements for each such cost. To the extent there 
is ultimate disagreement over which costs actually incurred by ComEd 
should be immune from the prudency review, that issue can be taken up in 
as part of the above-referenced review process.  This decision is reflected 
in the above-referenced tariff language. 
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With regard to any procurement costs incurred outside the 

approved plan due to unforeseen circumstances, the Commission agrees 
with ComEd that these costs should not be barred from recovery; rather, 
they should be recoverable subject to a prudency review.  This result is 
also reflected in the tariff language we approve. 

 

* * * 

 

 

D. Collateral/Security Costs  

As the PO discusses beginning at page 101, Staff took exception to ComEd’s 

tariff language addressing the recovery of “costs to meet collateral requirements or 

other forms of security requirements.” (PO, p. 101)  The PO goes on to state that 

“ComEd proposes tariff revisions which purportedly assure that only those costs solely 

related to procurement activities are recovered through the procurement rider. Such 

costs will also be subject to review in the annual reconciliation proceeding. In addition, 

ComEd offers new language intended to assure Staff that ComEd will review its 

procurement-related collateral and security plans with Staff, each procurement cycle, in 

advance. (ComEd Reply at 3, 10-11)” (PO, p. 102) 

Subsequent to the filing of ComEd’s reply, Staff had discussions with ComEd on 

the issue of collateral/security costs.  Staff and the Company agreed to additional tariff 

language to Rider PE to provide further detail on the procedure by which ComEd was to 

review its procurement–related collateral security plan with Staff, each procurement 

cycle, in advance.  
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Staff and ComEd agreed to the following tariff language changes to the revised 

tariff that ComEd filed with its reply, which Staff believes is consistent with the PO’s 

conclusion on this issue.   

Rider PE- Purchased Electricity, Original Sheet No. 637, first full paragraph 

(b) costs incurred by the Company in arranging and providing for the 
supply of electric power and energy in accordance with the Procurement 
Obligations section of this rider, including costs to meet collateral 
requirements or other forms of security requirements incurred by the 
Company solely as a result of its procurement activities pursuant to the 
procurement plan approved by the ICC, with such costs reflecting credit 
activities that have been previously reviewed by Company representatives 
with personnel from the Finance Department of the ICC Staff in 
accordance with the provisions of the Miscellaneous General Provisions 
section of this rider; and (c) 
 

 
Rider PE- Purchased Electricity, Original Sheet No. 648 

MISCELLANEOUS GENERAL PROVISIONS. 
 

*** 

Each time the Company files any Retail Purchased Electricity Charge, 
Retail PJM Services Charge, or PEA Factor with the ICC for informational 
purposes, such filing must include work papers supporting the 
determination of such Retail Purchased Electricity Charge, Retail PJM 
Services Charge, or PEA Factor, as applicable. 

 
At the earliest reasonable date after the ICC approves a procurement 
plan, with such date occurring prior to the procurement event associated 
with such procurement plan, credit activities intended to meet collateral 
requirements or other forms of security requirements incurred by the 
Company, if any, solely as a result of its procurement activities pursuant to 
the procurement plan approved by the ICC must be reviewed by Company 
representatives with personnel from the Finance Department of the ICC 
Staff. 

 
Each year beginning in 2009, the Company must conduct an internal audit 
of its costs for the previous PJM Planning Year and recoveries of such 
costs pursuant to this rider. …  

* * * 
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Staff also would note that the tariff language at issue in the immediate preceding 

section of this brief on exceptions addressing the issue of prudence would also apply to 

the recovery of collateral/security costs as well.  Staff recommends the following 

language changes to the PO to address these issues. 

Recommended Language 
(PO, p. 102) 
 

* * * 
Having reviewed the arguments, the Commission concludes that 

the ComEd should be permitted to recover, through the procurement cost 
rider, collateral / security costs that result solely from its implementing the 
procurement plans that the Commission approves in accordance with the 
tariff language attached to ComEd’s Reply findings which is consistent 
with the conclusion reached in the section of this order immediately above. 
Furthermore, those findings in this section of this order immediately above 
should also apply to the recovery of costs associated with collateral 
requirements.  Finally, ComEd’s Rider PE shall contain the language as 
agreed to by ComEd and Staff as set forth in Staff’s brief on exceptions 
with regard to ComEd’s review of its procurement-related collateral and 
security plans with Staff.  
  

* * * 
 

 

E. Method of Determining Supply Administrative Costs 

The PO at page 103 rejects Staff’s proposal regarding supply administrative 

costs and agrees with ComEd “to the extent that the supply administrative costs actually 

incurred should be subject to a prudency review.”  While Staff is not taking issue with 

the PO’s decision on this issue, Staff recommends that the Commission’s order leave 

open the possibility of revisiting this issue at some future point in time after there is 

some experience with the costs involved in administering IPA authored plans.   Staff 

would note that it has discussed this issue with ComEd, and ComEd is agreeable to 

clarifying the PO in this regard.  ComEd further agreed that similar to its review of 
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collateral costs with the Commission Finance department, ComEd is agreeable to a 

similar process with the Staff’s Accounting Department to brief them on any increases in 

ComEd’s internal procurement administration costs.  Staff and ComEd are in agreement 

that the proposed Rider PE language set forth below adequately addresses the review 

with the Accounting Department of the ICC, and therefore Staff recommends that the 

Commission order that it be included in ComEd’s Rider PE.   

At the earliest reasonable date after the ICC approves a procurement 
plan, with such date occurring prior to the procurement event associated 
with such procurement plan, internal administrative and operational costs 
expected to be incurred by the Company solely as a result of its electric 
power and energy supply procurement activities pursuant to the 
procurement plan approved by the ICC must be reviewed by Company 
representatives with personnel from the Accounting Department of the 
ICC Staff. 
 

Consistent with those agreements, Staff recommends the following language 

changes to the PO.   

 

 

 

Recommended Language 
(PO, p. 103) 

* * * 
In its Reply filed November 30, 2007, page 3, ComEd argues that 

test year costs from a prior rate case are simply not representative of the 
costs of administering the new procurement structure, and tying ComEd’s 
rates to obsolete administrative costs is not consistent with the Act.  To 
balance these concerns with Staff’s, ComEd proposes a revised version of 
Staff’s language intended to assure that its administrative costs will be 
reviewed by the Commission and making clear that recovery of current 
costs is subject to full refund pending that review. That is, any 
administrative costs will be reviewed for reasonability and that recovery of 
current costs pending that review is subject to a full refund through the 
adjustment process set out in the tariff. (ComEd Reply at 8)  ComEd has 
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further agreed to meet with Staff’s Accounting Department, in advance, 
and brief them each cycle on any increases in ComEd’s internal 
procurement administration costs.  These meetings are included in revised 
tariff language set forth in Staff’s brief on exceptions, and the Commission 
approves that language.  Finally, the Commission also observes, as Staff 
states and ComEd acknowledges, that no one yet knows how variable 
ComEd’s administration costs may be under plans first proposed by the 
Illinois Power Agency, and this discussion and our decision is not meant to 
foreclose re-examination of this issue after gaining more experience with 
administering IPA-authored plans. 
 

Therefore, hHaving reviewed the comments of the parties, the 
Commission agrees with ComEd to the extent it contends that the supply 
administrative costs actually incurred should be recovered, should be 
subject to a prudency review in the annual reconciliation proceeding called 
for by this Order and the revised tariff language attached to ComEd’s 
reply.    

 

F. FINDING (6) AND ORDERING PARAGRAPHS 

Staff is in agreement with the first part of Finding (6), however, the second part of 

Finding (6) states “...they should reflect an operational date of no earlier than June 1, 

2008;”   Staff recommends that phrase be deleted. The ComEd proposed tariffs include 

language which addresses the operational date issue.  For instance, Rate BES-R Basic 

Electric Service-Residential, Sheet No. 304, includes the following proposed sentence. 

 This tariff is not applicable to any retail customer for service provided after 
the May 2008 monthly billing period. 

 
Another example is shown on Rider CLR7, Sheet No. 431. 
 

Applicable to Rates BES-NRB, BES-NRA, BES-H, BES-RR and 
RDS Through the May 2008 Monthly Billing Period 

 
Applicable to Rates BES, BES-H, and RDS Beginning with the 

June 2008 Monthly Billing Period. 
 

These are two examples which indicate that the Company’s proposed tariffs 

contemplated the issue of an operational date which would be different from the 
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effective date of the tariffs. Additionally, the Company’s proposed tariffs further address 

the operational date by proposing that the applicability date should be defined according 

to the monthly billing period rather than a fixed date such as June 1, 2008. Defining the 

operational date according to the beginning of the monthly billing period ensures that 

the charges are appropriately applied to a full billing period.   Absent the Company’s 

ability to apply charges for the entire billing period, the Company would need to 

determine charges under two different rates on customer bills, but for only one billing 

period and for only the customers included in possibly the first and second billing cycles.  

Staff recommends the following language changes to address these concerns and other 

housekeeping matters. 

Recommended Language 

 (6) the new tariff sheets authorized to be filed by this Order 
should reflect an effective date not less than 30 days after 
the date of filing, with the tariff sheets to be corrected, if 
necessary, within that time period; they should reflect an 
operational date of no earlier than June 1, 2008; 

 
(7) Commonwealth Edison Company should be subject to 

annual reconciliation proceedings related to its power 
purchases as described and approved in the prefatory 
portion of this Order. 

 
 IT IS THEREFORE ORDERED by the Illinois Commerce 
Commission that the proposed Procurement Tariff Sheets filed by 
Commonwealth Edison Company with its Petition on October 29, 2007 are 
approved as revised and modified in this Order and permanently  
canceled and annulled. 
 

IT IS FURTHER ORDERED that Commonwealth Edison Company 
is authorized and directed to file new tariff sheets with supporting 
workpapers in accordance with Findings of this Order, applicable on and 
after the effective date of said tariff sheets and operational on and after 
June 1, 2008. 
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 IT IS FURTHER ORDERED that Commonwealth Edison Company 
shall be subject to the annual reconciliation proceedings related to its 
power purchases as described and approved in the prefatory portion and 
in the findings of this Order and in the tariffs approved by this Order. 
 

* * * 
 

III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket.  

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JOHN C. FEELEY 
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