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Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions to the 

Proposed Order (the “PO”) issued by the Administrative Law Judge (“ALJ”) on December 11, 

2007.  Pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission”), 83 Ill. Admin. Code § 200.830, suggested replacement 

language is included in separate Exceptions filed herewith as Appendix 1.   

Introduction and Summary 

As required by Public Act 95-0481, ComEd proposed to the Commission for approval 

both a procurement plan and tariffs implementing the new procurement structure.  A number of 

parties commented and submitted evidence concerning the plan; only Staff and the Illinois 

Attorney General’s Office commented on the proposed tariffs.  Throughout this proceeding, 

ComEd, Staff, and several other parties have attempted to narrow and resolve issues.  

Particularly with respect to the tariff language itself, that effort met with much success.  The 

Proposed Order approves many of the resulting agreements, and is in general a thorough and 

careful review of the parties’ positions and of the evidence submitted on both the tariffs and the 

plan.  In the main, it should be adopted by the Commission without change. 
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ComEd offers only five Exceptions, largely designed to implement agreements reached 

between Staff and ComEd.  The Exceptions consist of clarifications and technical corrections: 

1. The PO “reluctantly” recommends that changes in procurement costs be assigned 

on an “across-the-board” basis, rather than on the basis of cost causation.  PO at 90.  Given the 

Commission’s long history of basing rates on cost of service and the PO’s express recognition 

that its departure from that principle was motivated by unique factors, the Commission should 

adopt language clarifying that this decision will not control future situations with different facts.   

2. A portion of the Commission conclusion concerning collateral costs should be 

clarified, without changing the result, to specifically address the agreed resolution between 

ComEd and Staff of issues raised by Staff.   

3. A portion of the Commission conclusion concerning administrative costs should 

be clarified, again without changing the result, to specifically address the agreed resolution 

between ComEd and Staff of issues raised by Staff.   

4. To avoid disputes with the compliance filing, the Order should refer to specific 

tariff language accepted by both ComEd and Staff as embodying the Commission’s decision.1 

5. Minor technical corrections should be made concerning the effective dates of the 

tariffs during the transition from the auction process to the new procurement structure. 

These exceptions do not represent every issue on which the PO disagreed with ComEd’s 

positions.  But, with respect to those remaining issues, ComEd accepts the PO’s conclusions in 

the interest of cooperatively moving forward, without further dispute.2  Therefore, subject to 

                                                 
1 Redlined and clean versions of additional proposed tariff language described in this Brief and referred to 

in the Exceptions are provided in Appendices 2 and 3, respectively, to this Brief.  These Appendices reflect only 
changes proposed since the version of the tariffs submitted with ComEd’s Reply. 

2 ComEd’s decision not to pursue any argument further here is based on the facts and circumstances of this 
case.  ComEd reserves the right to raise all appropriate arguments in the future. 
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these five Exceptions, the Commission should adopt the PO and approve the proposed plan and 

tariffs as revised accordingly. 

I. Exception 1:  Discussion of the “Across-the-Board” Rate Design 

The Proposed Order “reluctantly” adopts Staff’s “across-the-board” approach to rate 

mitigation for this docket.  PO at 90.  Under this approach, increases or decreases in supply 

charges would be allocated to bundled customers with demands under 400 kW across the board, 

on an equal percentage basis, instead of on the basis of cost causation.  Id. at 89-90.  ComEd 

disagreed with this recommendation for the reasons described in the PO on pages 86 through 88.  

While ComEd is willing, at this stage, to accept this result for this proceeding only, ComEd 

strongly believes that the Commission should make clear that this result is not precedential and 

that it will re-examine the issue of rate mitigation in future proceedings. 

The narrow application of an across-the-board rate design is acknowledged by the 

Proposed Order itself.  Indeed, it describes this recommendation as a rare exception to the 

Commission’s longstanding adherence to cost-causation principles.  Id. at 89-90.  The Proposed 

Order correctly acknowledges that, “[a]s a general proposition, the Commission does not favor 

increasing or decreasing rates on an across-the-board rate basis,” explaining that “[s]uch an 

approach, by definition, ignores the underlying cost of service.”  Id. at 89.  It concludes that 

“[a]ll else equal, the Commission generally prefers cost-based rates.”  Id.   

The Proposed Order also specifically identifies special circumstances supporting its 

recommendation in this case.  It points out, for example, that in contrast to Docket No. 07-0166, 

this proceeding “is being conducted on a much more expedited basis,” “involves numerous 

issues going well beyond rate mitigation,” and has a “far less developed” record with respect to 

rate mitigation.  PO at 89.  It, therefore, concludes that, in this case, ComEd’s medium- and long-
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term supply rate design “cannot reasonably be determined,” and that “the issue is too 

complicated, and there is not an adequate basis for making an informed decision on it.”  Id. at 90.  

As a result, the PO indicates that “at best, [the Commission] will be able to make a short-term, 

interim decision on how ComEd’s supply rates should be designed in this proceeding.”  Id.   

Given these circumstances and conclusions, the PO appropriately concludes that its 

recommended departure from the Commission’s longstanding practice is “for purposes of this 

proceeding.”  Id.  The PO reflects this limitation in noting that rate mitigation and other rate 

design issues may be considered again in the future.  Id.  However, to avoid any claim that the 

Commission’s ability to re-examine this issue is limited, or that this decision should “tip the 

scales” in a future examination, ComEd respectfully requests that the Commission add, at the 

end of the third full paragraph on page 90, the following sentence: 

Especially given the uncertainty concerning costs and rates in the 
future, the Commission does not intend its decision to approve an 
across-the-board rate design in this order to limit future 
consideration of any rate design proposal.  

This sentence is consistent with and expressly recognizes Staff’s view that the inability to predict 

future prices and rates should leave the Commission maximum flexibility to consider this issue 

in the future.  ComEd has shared this proposed language with Staff, and understands that Staff 

has no objection to it. 

Finally, ComEd requests one additional factual clarification.  On page 89, the PO seems 

to misapprehend ComEd’s proposal, indicating that it would not begin with the rates approved in 

Docket No. 07-0166, but instead at supply rates “set at cost.”  In fact, ComEd proposed to start 

with rates approved in Docket No. 07-0166, but then to begin moving customers toward rates set 

at cost.  While ComEd does not seek to change the ultimate conclusion, this issue should be 

corrected so that the record and order are accurate.   
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These proposed revisions to the PO appear at pages 89-90 of Appendix 1.   

II. Exception 2:  Clarification of Collateral Cost Conclusions 

The Proposed Order provides that its findings with respect to the recovery of 

procurement costs also apply to collateral and other security costs.  PO at 102.  While ComEd 

agrees with this conclusion, ComEd respectfully suggests that clarifying language should also be 

added to specifically address the agreed resolution between ComEd and Staff of issues raised by 

Staff concerning collateral costs.  Staff had objected to collateral and other security costs “being 

recovered from ratepayers pursuant to Rider PE to the extent that ComEd cannot establish that 

the costs are not related to non procurement activities.”  Staff R. Comm. at 11.  As a result, after 

discussions with Staff, ComEd revised its tariffs to expressly provide that only those collateral 

and other security costs incurred solely as a result of ComEd’s procurement activities can be 

recovered through Rider PE.  ComEd Reply at 11.  ComEd added further safeguards to ensure 

that this limitation is respected.  The tariff now provides that such costs will be subject to the 

annual reconciliation proceeding.  Id.  Moreover, the tariffs obligate ComEd, for each 

procurement cycle, to review its collateral security plan with Staff’s Finance Department.  Id.   

Following the filing of its Reply, ComEd continued discussions with Staff on this issue 

and reached accord.  ComEd’s proposed revised tariff language attached hereto reflects this 

agreement and the information ComEd agrees to provide to Staff.  ComEd understands that, with 

these revisions, Staff accepts the proposed tariff language on this issue.  ComEd, therefore, 

respectfully requests that the Proposed Order provide for the adoption of that tariff language.   

The revisions to the Proposed Order relating to collateral and other security costs appear 

at page 103 of Appendix 1.   
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III. Exception 3:  Clarification of Administrative Cost Conclusions 

The Proposed Order concludes that ComEd’s actual procurement administrative costs 

should be recovered subject to a prudency review.  PO at 103.  Once again, ComEd agrees with 

this conclusion; however, clarifying language should be added that specifically addresses the 

agreed resolution between ComEd and Staff of issues raised by Staff.  In response to Staff’s 

concern that costs need to be rigorously reviewed, ComEd proposed revised tariff language.  

That language assures that these costs are reviewed for reasonability and that their recovery is 

subject to full refund through the adjustment process set out in the tariff.  Further, ComEd made 

clear that the only costs that will flow through the rider are those incurred solely as a result of 

ComEd’s meeting its statutory obligations.  ComEd Reply at 9-10.   

Following the filing of its Reply, ComEd continued discussions with Staff regarding this 

issue.  As a result, ComEd further agreed to meet each cycle with Staff’s Accounting Department 

to brief them in advance on any increases in ComEd’s internal procurement administrative costs.  

Revised tariffs both incorporating ComEd’s proposal set forth in its Reply and reflecting this 

agreed resolution are included in Appendices 2 and 3.  ComEd understands that, with this 

revision, Staff’s concerns are addressed.   

Finally, ComEd acknowledges Staff’s position that no one yet knows how variable 

ComEd’s administrative costs may be under plans proposed by the Illinois Power Authority 

(“IPA”).  Accordingly, ComEd recognizes that the Commission’s decision in this docket does 

not foreclose the Commission from re-examining this issue after gaining more experience with 

IPA-authored plans.  ComEd understands that Staff may request that Commission add language 

to its Order reflecting this fact, and ComEd has no objection to the Commission’s doing so. 
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ComEd, therefore, respectfully requests that the replacement language proposed by 

Exception 3, which appears on page 104 of Appendix 1, be accepted. 

IV. Exception 4:  Clarification Regarding Approval of Other Tariff Language 

ComEd, with its Reply, proposed tariff language that it intended to fully implement the 

resolution of issues concerning the scope and nature of the reasonableness review proposed by 

both Staff and ComEd.  This language itself has also been reviewed by Staff.  ComEd believes, 

and understands that Staff concurs, that this revised tariff language implements the findings and 

conclusions of the PO.  In order to avoid controversy concerning tariff language, ComEd urges 

the Commission to approve that language and authorize and direct ComEd to file such tariffs in 

compliance with its order in this case. 

Replacement language proposed by Exception 4 appears on pages 100 and 101 of 

Appendix 1. 

V. Exception 5:  Technical Corrections 

Perhaps following the language of the orders in Docket Nos. 05-0159 and 05-0160 

(cons.), the PO proposes that “the new tariff sheets authorized to be filed by this Order should … 

reflect an operational date of no earlier than June 1, 2008….”  PO at 107, Finding (6).  This 

provision, however, is not compatible with the tariffs required to transition to the new 

procurement structure.  Although basic electric service charges will not be based on the new 

procurement costs until the June 2008 monthly billing period, many changes do need to be 

effective and operational prior to that date, including: 

• Given that Rider CPP is cancelled, ComEd must file revised sheets from Rates BES-R, 

BES-NRB, BES-NRA, BES-L, and BES-RR with “hardwired” supply charges.  If these 

sheets were not operational until June, these rates could not function.   



 

8 

• Rate BES-H raises a similar issue.  Language from Rider CPP is transferred to that rate.  

The revisions must be effective and operational at the same time that Rider CPP is 

cancelled. 

• Rider AAF is designed to operate on a transitional basis as of its effective date.  It will not 

function properly if effective earlier, but not operational until after May 31, 2008. 

• Rider PE authorizes activities that must be undertaken prior to June 1, 2008, including the 

filing of the supply charges that will be applicable beginning with the June 2008 monthly 

billing period.  This rider, too, must be operational before June 1, 2008. 

ComEd, therefore, proposes revising Finding (6) to allow the approved tariffs to become 

operational and function as designed during the transition.  By their own terms, these tariffs – 

even if fully effective and operational – will not prematurely charge customers at rates based on 

the new procurement process.   

ComEd also proposes a technical correction to the first two ordering paragraphs 

“cancelling and annulling” certain tariffs and directing ComEd to file replacements.  PO at 

106-07, Ordering Paragraphs 1 & 2.  Because ComEd’s proposed tariffs were filed as 

attachments to a petition and were not suspended under Article IX, there are no sheets to cancel 

or annul.  ComEd also suggests technical corrections, which appear in several places throughout 

the Proposed Order, reflecting that supply charges derived from the new procurement prices will 

commence with the June 2008 monthly billing period, not on June 1, 2008, and changing 

“March” to “February” to reflect the correct PJM settlement calendar period.   

ComEd has discussed these technical corrections with Staff and understands that Staff 

has no objection to them.  Substantive replacement language proposed by this Exception appears 
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on page 108 of Appendix 1.  Other technical and non-substantive comments also appear 

elsewhere in this Appendix. 

Conclusion 

For the reasons stated above, ComEd respectfully requests that the Commission modify 

the Proposed Order as provided in this Brief on Exceptions.   

Dated: December 13, 2007 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 

By: __________________________________  
One of its Attorneys 

Darryl M. Bradford 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 South LaSalle Street, Suite 3300 
Chicago, Illinois  60603 
(312) 394-7541 
darryl.bradford@exeloncorp.com 

Thomas J. Russell 
Eugene Bernstein 
10 South Dearborn Street, Suite 4900 
Chicago, Illinois  60603 
(312) 394-5400 
thomas.russell@exeloncorp.com 
eugene.bernstein@exeloncorp.com 

E. Glenn Rippie 
John L. Rogers 
FOLEY & LARDNER LLP 
321 North Clark Street, Suite 2800 
Chicago, Illinois  60610-4764 
(312) 832-4500 
grippie@foley.com 
jrogers@foley.com 

 

06230
EGR


