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REPLY OF COMMONWEALTH EDISON COMPANY 
IN SUPPORT OF INITIAL PROCUREMENT PLAN 

Commonwealth Edison Company (“ComEd”) files this reply to the submissions made on 

November 28, 2007 by the Illinois Attorney General (“AG”), the Citizens Utility Board 

(“CUB”), the Staff of the Illinois Commerce Commission (“Staff”), Dynegy Inc. (“Dynegy”) and 

the Retail Energy Supply Association (“RESA”).  The objections previously filed in accordance 

with Section 16-111.5 of the Illinois Public Utilities Act (the “Act” or “PUA”) raise no issue that 

requires modification of ComEd’s initial procurement plan (“the Plan”) to comply with the 

requirements of law.  The factual statements made in Plan have been verified by ComEd’s Vice 

President – Energy Acquisition, William P. McNeil, and the Plan, ComEd’s verified Response of 

Commonwealth Edison Company to the Objections to Initial Procurement Plan (ComEd’s 

Response”) and the affidavits of Scott G. Fisher (“Fisher Response Affidavit”) and William 

McNeil submitted with it, together with this reply (“ComEd’s Reply”) and the supporting 

affidavits of Scott G. Fisher (“Fisher Reply Affidavit”) and Steven Naumann provide an 

appropriate basis for entry of an order under Section 16.111.5(j)(ii) of the Act approving the 

Plan.   

 



 

2 
CHI2_806935.9 

 

ComEd’s Proposal Does Not Include 
Noticeable Incremental Hedging Costs, 
And Its Proposal Provides Reasonable 
Price Protection For Customers   

1. ComEd’s Proposal Does Not Include Noticeable Incremental Hedging Costs 

In the Notice of Administrative Law Judge’s Procedural Ruling in this docket served on 

November 20, 2007, parties were urged to address the cost of hedging and the potential cost to 

customers due to market price volatility.  In response to the request to address the cost of 

hedging, Commonwealth Edison (“ComEd”) has submitted the affidavit of Scott G. Fisher with 

this reply.  In his affidavit, Mr. Fisher presents five different analyses comparing spot and 

forward prices for periods of time extending as far back as February 2002.  These analyses 

demonstrate that at times the average spot price has been greater than the forward price and at 

times the average spot price has been less than the forward price, but on average, forward prices 

have approximated spot prices.  Consequently, the actual market evidence indicates that there is 

no clear, systematic difference between forward prices and spot prices for energy in Northern 

Illinois.1  Therefore, the actual market evidence indicates that expected costs to customers will 

not increase if ComEd’s proposal to purchase forward contracts is implemented.2  In other 

words, ComEd’s proposal does not include noticeable incremental hedging costs. 

While Mr. McCullough for the AG reached a different conclusion, his analysis was not as 

comprehensive or robust as was Mr. Fisher’s.  Mr. McCullough’s analysis looked at price data 
                                                 

1 Fisher Reply Affidavit, par. 4-18. 

2 Due to the positive correlation between load and market prices, across a set of equally likely scenarios the straight 
average price paid by retained customers on a dollars per megawatt-hour basis will increase as the quantity of block forward 
contracts procured increases.  However, this does not indicate that overall costs to customers will increase; instead, this simply 
indicates that the amount of load over which the forward contracts’ net loss is allocated in a low market price scenario is likely to 
be smaller than the amount of load over which the forward contracts’ net benefit is allocated in a high market price scenario.  
Still, this effect could be important if load level uncertainty were large (e.g., due to a large amount of uncertainty about customer 
switching) and/or if the quantity of block forward contracts were large relative to the forecasted total retained load. 
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only back to February 2005, while Mr. Fisher analyzed data as far back as February 2002.  This 

is significant because Mr. McCullough repeatedly qualified the results of his study by noting the 

limited amount of data.  In fact, he rejected a portion (which contradicted the conclusion he 

wanted to draw) due to a lack of data.3  Thus, Mr. McCullough’s conclusions should not be 

relied upon. 

Additional costs, such as regulatory and administrative costs, will be incurred as a result 

of the forward contract procurement process.  However, these costs generally do not vary with 

quantity.  Instead, these costs are incurred regardless of the quantity of forward contracts 

procured.  Further additional credit-related costs may also be incurred due to the procurement of 

forward contracts.  However, these costs are likely to be small particularly for contracts of 

shorter-term length, like the contracts ComEd has proposed.  The cost of credit collateral for 

suppliers will increase with longer-term contracts and will increase when market prices rise 

above the level of the contract price.  However, this cost provides protection to customers in the 

event a supplier defaults and replacement power must be purchased at higher prevailing prices 

than the initial contract price, so there is a direct benefit associated with this cost. 

2. ComEd’s Proposal Provides Reasonable Price Protection For Customers 

As described above, there is no noticeable cost of hedging against uncertainty associated 

with the applicable loads and market prices.  Accordingly, it is appropriate to select quantities of 

forward contracts that, together with the existing supply portfolio, provide reasonable price 

stability for customers. ComEd has explained why its proposal, which involves the purchase of 

forward contracts in quantities designed to reduce customers’ exposure to volatile spot market 

                                                 
3 AG Exhibit 2.0, par. 6-10; Fisher Reply Affidavit, par. 19-20. 
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prices, provides reasonable price protection for customers against market price volatility.  

ComEd has also presented several empirical analyses that support this fact.  The following 

paragraphs review these explanations and analyses. 

As explained in its Plan , ComEd proposes to issue a request for proposal (“RFP”) for 

twenty-four monthly on-peak and off-peak forward contracts for delivery during the June 2008 – 

May 2009 period in quantities reflective of forecasted loads (i.e., a “hedge ratio” equal to 1.0).4  

By procuring this portfolio of the most granular standard wholesale products available in 

quantities reflective of forecasted loads, ComEd will minimize the forecasted net amount of 

energy to be transacted in the volatile spot market, and therefore will reasonably reduce 

customers’ exposure to volatile spot market prices. 

In its Plan, ComEd also used actual market data regarding price volatility to verify that 

the likely range of portfolio costs per megawatt-hour that customers will be required to pay 

under ComEd’s Plan is reasonable.5 6   Based on this rigorous analysis, the likely range was 

estimated to be between $60/MWH and $70/MWH.7 

                                                 
4 Plan at 38-39. 

5 Plan at 42-53. 

6 As noted on Page 55 of the Plan, ComEd’s proposal to procure forward contracts in quantities reflective of forecasted 
loads should not be interpreted as a belief that this approach would be the recommended strategy if market conditions were 
different.  For example, different quantities may be preferable in future procurement proceedings, due to possibly different 
conditions regarding load and market price uncertainty, the relationship between load-weighted prices and straight average 
prices, the portion of load not covered by fixed-price full-requirements contracts, and the difference between expected spot prices 
and forward prices in pre-existing forward contracts. 

7 This includes the costs associated with the existing supplier forward contracts (“SFCs”), the existing contract with 
Exelon Generation (“ExGen”), the contracts procured through the RFP, spot market energy, capacity, and ancillary services.  
These figures are not grossed-up for line losses. 
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ComEd also showed that moderate deviations in the quantities of forward contracts to be 

procured from the levels outlined in the Plan (i.e., +/-10%), either in the summer or throughout 

all of the June 2008 – May 2009 period, would have a small effect on customer price 

uncertainty.8  Consequently, it was determined that such refinements to the proposed forward 

contract quantities were unnecessary.9 

ComEd also provided explanations and illustrative analyses to indicate that proposals by 

the AG to significantly increase the quantities of forward contracts to be procured above the 

levels proposed by ComEd would result in adverse effects on customers such as increased risks 

and distorted market price signals.  These explanations and analyses can be found in ComEd’s 

verified response to the objections of various parties, the supporting affidavit of Mr. Fisher 

submitted with that response, this reply, and the supporting affidavit of Mr. Fisher submitted 

with this reply. 

3. Summary 

ComEd has presented actual market evidence that indicates that its proposal does not 

include noticeable hedging costs.  Accordingly, it is appropriate to procure quantities of forward 

contracts that provide reasonable price stability for customers.  ComEd has developed a proposal 

that minimizes the forecasted net amount of energy to be transacted in the volatile spot market, 

and has shown that implementation of its proposal will result in reasonable price stability for 

customers.  Furthermore, ComEd has discussed and analyzed the potential impacts of deviations 

in the quantities to be procured.  By presenting all of this evidence, ComEd has responded to the 

                                                 
8 Plan at 54-57. 

9 Plan at 54-57. 



 

6 
CHI2_806935.9 

 

request in the Notice of Administrative Law Judge’s Procedural Ruling that parties address the 

cost of hedging and the effect on customers due to market price volatility. 

Procedural Issues 

ComEd agrees with the sense of the Commission that this proceeding, and the companion 

plan proceeding (Docket 07-0531), should be resolved on the papers.  ComEd also believes that 

most, if not all, other parties concur.  To implement this approach, ComEd urges the ALJ to 

secure the stipulation of all parties to proceed with a paper hearing as outlined in 83 Ill. Admin. 

Code § 200.525.  If consent is not obtained, ComEd would urge that cross be allowed.  These 

safeguards will remove any doubt that all due process requirements have been satisfied. 

The AG’s Proposal To Significantly Alter 
The Quantities Of Forward Contracts To 
Be Procured Should Be Rejected   

1. The Proposal to Eliminate Spot Market Purchases is Unsupported and 
 Impossible to Implement Under the Act 

The only party in this proceeding to recommend procuring different quantities of forward 

contracts than those proposed in the Plan was The People of the State of Illinois (“AG”).10  The 

AG’s original proposal was vague at best, as the AG only stated, “ComEd’s forward position, 

either physical or financial, should exceed forecasted load during critical peak periods by 

amounts greater than those proposed by ComEd.”11  The AG relied upon the affidavit of Robert 

F. McCullough to support this contention.  In his affidavit, Mr. McCullough presented an 

analysis to indicate that procurement of forward contracts in quantities that are 35% higher than 

                                                 
10 Objections and Proposed Modifications to Commonwealth Edison’s Initial Procurement Plan and Tariff and Request 

for Hearing by the People of the State of Illinois at 3-4 (“AG’s Objections”). 

11 AG’s Objections at 3. 
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forecasted load levels12 in general and 60% higher than forecasted load levels13 in the summer 

months would minimize risks for customers.14 

It would appear that the AG has changed its position in its supplemental comments.15  

The AG now recommends that the Plan be modified to eliminate spot purchases throughout the 

summer and during on-peak non-summer months, and that ComEd be required to specify the 

standard wholesale products to be procured to achieve this result.  The AG bases this 

recommendation on the affidavit of Robert McCullough.16  Putting aside, for the moment, the 

flaws in Mr. McCullough’s affidavit and accepting it at face value, it does not support the AG’s 

recommendation.  Mr. McCullough’s analysis supports hedge ratios varying from 100%-140%.17  

Thus, there is no “data or other detailed analysis” supporting the elimination of spot market 

purchases.18 

Besides not supporting the AG’s recommendation, There is a fundamental flaw with Mr. 

McCullough’s logic.  That flaw  is a failure to recognize the risks associated with purchasing 

excess quantities of forward contracts as the AG has proposed.  Mr. McCullough effectively 

assumes that once any premium is paid for the significant amount of hedges that the AG 

proposes, customers are protected from any further risks, much like how an insurance policy 
                                                 

12 Net of the portion of the forecasted load covered by the SFCs. 

13 Net of the portion of the forecasted load covered by the SFCs. 

14 AG’s Exhibit 1.0, par. 16-17. 

15 Supplemental Comments By the People of the State of Illinois in Opposition to Proposed Procurement Plans and 
Tariffs at 2-3 (“AG’s Supplemental Comments”). 

16 AG’s Exhibit 2.0. 

17 AG’s Exhibit 2.0 at 7-10. 

18 See Section 16.111.5(j)(i) of the Public Utilities Act (“PUA”); see also Fisher Affidavit, par. 21-24. 
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works.  However, this analogy has been incorrectly applied.  Procuring significantly more energy 

than it is anticipated will be needed on average subjects one to the risk of having to sell 

significant amounts of power during a period in which market prices are low.  Mr. Fisher’s 

analysis shows that over the last five years market prices have declined about as frequently as 

they have risen, with the largest decline being about 31.7% and the largest increase about 

28.0%19.  The AG and Mr. McCullough totally ignore these important facts. 20 

Moreover, as explained in the Fisher Response Affidavit, Mr. McCullough’s original 

analysis is fatally flawed and therefore provides no justification for the AG’s original proposal.  

In his subsequent affidavit, Mr. McCullough did not attempt to deny, refute or rebut the Fisher 

Response Affidavit.  Instead, Mr. McCullough simply continued to rely on the same flawed 

methodology that he had previously employed.21  Mr. Fisher also explained that procurement of 

forward contracts in quantities indicated by Mr. McCullough’s analysis could result in 

unnecessary and undesirable effects on customer rates and the market environment, and therefore 

would not provide the benefits of rate stability that must be taken into account per the PUA.22  

Finally, Mr. Fisher replicated Mr. McCullough’s analysis after correcting for several of the 

flaws, and found that the replicated analysis supports procurement of forward contract quantities 

that are reflective of forecasted loads, as proposed by ComEd.23  Thus, there is no credible 

                                                 
19 These percentages refer to differences between closing forward prices and average spot prices for 12-month periods. 

20 Fisher Reply Affidavit, par. 25-26. 

21 See Fisher Response Affidavit, par. 4; Fisher Reply Affidavit, par. 34. 

22 220 ILCS 5/16-111.5(j)(ii); Fisher Response Affidavit, par. 22. 

23 Fisher Response Affidavit, par. 30-32.  Mr. McCullough’s misapplication of the underlying load and price data to 
develop his load and market price assumptions was not corrected, because the analysis was intended to show that Mr. 
McCullough’s results would be significantly altered even if his underlying load and market price assumptions were preserved. 
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evidence in this proceeding supporting the use of any hedge ratio other than the 100% hedge 

ratio that ComEd has proposed using. 

Besides having no analytical or factual support, the AG’s recommendation to eliminate 

spot market purchases suffers from a further flaw – it is impossible to implement consistently 

with the PUA.  To its credit, the AG recognizes that to be consistent with the PUA, ComEd 

would need to procure standard wholesale products to replace spot market purchases.  However, 

the AG offers no guidance as to what those standard wholesale products might be. The AG 

ignores this issue and leaves it to ComEd to figure out.  As ComEd has repeatedly emphasized, 

the most granular standard wholesale products available in the market are monthly contracts for 

delivery in on- and off-peak periods.  These monthly products provide a fixed amount of energy 

in each hour of a given monthly on- or off- peak period.  As a result, ComEd will almost 

certainty be either long or short as load changes from hour to hour.  The only way to eliminate 

the need to purchase in the spot market is to accurately forecast the highest hourly usage that 

will occur during each monthly on- and off-peak period and procure these amounts.  

Theoretically, this would eliminate the need to make spot market purchases.  However, this 

approach would result in the need to make massive amounts of spot market sales, effectively 

creating the price volatility that was sought to be avoided by eliminating spot market purchases.  

This result is unavoidable with the use of standard wholesale products.  The only product in the 

market that could eliminate the need to make spot market purchases or sales is a full 

requirements product similar to the SFCs.  However, the Act does not permit the procurement of 

full requirements products.  Thus, given the existing statutory framework, the AG’s latest 

recommendation is simply impossible to implement. 
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2. Additional Flaws in the AG’s Analysis 

We have pointed out above the many flaws in the AG’s analysis and in the supporting 

affidavit of Mr. McCullough.  There are other flaws in these documents.  In support of his 

assertion that ComEd should hedge at higher ratios than 1, Mr. McCullough presents an analysis 

and a chart that he claims shows that ComEd consistently under forecasts loads.24  However, this 

analysis is flawed and compares apples to oranges.  The ComEd forecasts that Mr. McCullough 

uses in his analysis are weather normalized and adjusted for line losses.  However, the usage data 

that Mr. McCullough uses is actual usage, i.e. not weather normalized, and is not adjusted for 

line losses.  These errors are significant.  Line losses amount to about eight percent of sales and 

by themselves account for the bulk of the observed differences in Mr. McCullough analysis.    

The following chart is the same as presented by Mr. McCullough except that the forecasts have 

been increased by 8% to include line losses and to make them more comparable to the data for 

actual usage that Mr. McCullough used.   As is evident, the two lines are virtually identical. 

                                                 
24 AG’s Exhibit 2.0 at 5-6. 
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Comparison of Commonwealth Edison 
Actual and Forecasted Loads Since 2003
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The table below provides an apples-to-apples comparison of forecasted and actual data.  

It demonstrates a much closer relationship between forecasted and actual usage, and also 

demonstrates that depending on the weather, actual usage can be higher or lower than the 

forecast. 
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The AG’s Proposal to Conduct the RFP 
In March or April Should be Rejected 
 

Based upon another analysis by Mr. McCullough, the AG recommends that the RFP for 

forward contracts be held in March or April.25  However, this is not an appropriate issue for a 

decision in this proceeding.  The Act clearly delegates the design of the procurement process to 

the procurement administrator (see section 16-111.5(c)(1)(i)).  Nothing in the Act requires the 

inclusion of this issue in the Plan (see section 16-111.5(b) of the PUA).  Therefore, the 

Commission should leave this decision to the determination of the procurement administrator. 

In any event, Mr. McCullough’s supporting analysis on this issue is seriously flawed.  

Mr. McCullough bases his recommendation on the existence of an alleged phenomenon known 

as the “curve shift.”26  However, as explained by Mr. Fisher,27 Mr. McCullough’s claims 

regarding this phenomenon are unsupported for a number of reasons: 

                                                 
25 AG’s Supplemental Comments  

26 AG’s Exhibit 2.0, par. 33. 

27 Fisher Reply Affidavit, par. 36. 

Total   Total   
Year June July August Summer June July August Summer (GWh) Percent
2003 7,435 8,503 8,851 24,789 7,411 8,715 8,533 24,659 130 0.5%
2004 7,516 8,582 8,682 24,780 7,787 8,942 8,540 25,269 -489 -2.0%
2005 8,025 9,201 9,064 26,290 7,829 9,064 8,966 25,859 431 1.6%
2006 8,037 9,285 9,127 26,449 7,924 8,939 8,752 25,615 834 3.2%
2007 7,947 8,998 8,850 25,795 7,970 9,132 8,904 26,006 -211 -0.8%

Note (1) Year-Ahead Forecasted sales are from ComEd response to AG 5.05
Note (2) Total is sum of Residential, Small C&I, Large C&I, Public Authority, Railroad and Street Lighting delivery sales.

ComEd Summer Energy Sales Comparison
Year-Ahead Forecast vs. Weather Adjusted Actuals

Summer Difference

Wth Adj Actual
Forecast Less

Total Year-Ahead Forecasted Total Weather Adjusted Actual
Energy Sales (GWh) (1) (2) Energy Sales (GWh) (2)



 

13 
CHI2_806935.9 

 

a) The two documents that Mr. McCullough uses to support the existence of the 

curve shift phenomenon pertain to a specific situation of market manipulation, in 

a different geographical region (Western markets) in 2000 and 2001.  Neither of 

these documents addresses the present-day PJM market for energy. 

b) Mr. McCullough presented two scatter-plots in his attempt to show that the curve 

shift phenomenon is applicable to prices for Northern Illinois.  These scatter-plots 

are designed to portray the relationship between forward prices and spot prices.  

Despite any claim by Mr. McCullough that these scatter-plots indicate any 

relationship between his plotted spot and forward prices, no clear relationship can 

be determined by viewing the scatter-plots, and this lack of a clear relationship is 

further supported by the very low R-squared values for each of the scatter-plots 

(0.14 and 0.04).28,29 

c) Even Mr. McCullough admits that this alleged phenomenon is not universally 

accepted, as he acknowledges that it is a “subject of continued debate in the 

industry.”30 

d) Even if we assume in the hypothetical that this phenomenon was real, trades made 

by market participants to take advantage of the opportunities presented by the 

phenomenon would quickly remove the possibility for arbitrage, and the curve 

shift would quickly disappear. 

                                                 
28 AG’s Exhibit 2.0, par. 37-38. 

29 The R-squared value indicates the explanatory power of a regression, is bounded by 0 and 1, and a higher value 
indicates greater explanatory power. 

30 AG’s Exhibit 2.0, par. 34. 
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The Dynegy Objections  
Do Not Require Modification Of ComEd’s Plan 

As ComEd explained in its response to the objections filed by Dynegy, their objections 

primarily raise legal issues concerning the filing requirements under PA 95-0481.31  The 

November 28, 2007 submissions made by Dynegy contend that the Plan should include draft 

form contracts with suppliers; credit related provisions to be utilized in the contracts; and an 

explanation for how the procurement of block products comports with prior statements by 

ComEd that the risks associated with the procurement of block products are better managed by 

suppliers.32  ComEd agreed in its response that issues related to the form of the contract and the 

credit terms raise questions that are important and will be resolved as the process of finalizing 

procurement procedures proceeds.  However, they do not identify matters that should be 

included in the Plan.  The subjects to be covered in the Plan are specified in Sections 16-111.5(j) 

and (b).  ComEd’s Plan addresses each of those subjects and complies with all of the provisions 

of Sections 16-111.5(j) and (b) of the PUA.33   

Sections 16-111.5(j) and (b) do not require the Plan to include draft standard contracts 

with suppliers or credit terms and instruments to be utilized.  Section 16-111.5(c)(1)(i) makes 

clear that the final procurement process is to be designed by the procurement administrator 

“following Commission approval of the procurement plan.”  Section 16-111.5(c) addresses such 

matters as “credit collateral agreements,” and the “final form of all supply contracts,” raised by 

Dynegy.  At this stage, the Commission must “approve an independent procurement 

                                                 
31 ComEd’s Response at 6-8. 

32 Additional Comments of Dynegy, Inc. at 1-2. 

33 ComEd’s Response at 6-8. 
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administrator” as required by Section 16-111.5(j)(ii).  Specification of the details of the process 

at the outset in the Plan proposed by the utility is not appropriate under the Act.  

Similarly, the argument that ComEd justify the allocation of risks associated with the 

procurement of block products is not an appropriate issue for the Plan.  Section 16-

111.5(b)(3)(iii) of the Act requires ComEd to procure standard wholesale products.  The 

appropriate allocation of risks has been made by the Illinois General Assembly and it is not for 

ComEd or the ICC to reallocate those risks or justify the Illinois General Assembly’s decision.   

The CUB and RESA Objections 
Raise Legal Issues and Policy Choices That 
Do Not Require Modification Of ComEd’s Plan  

1. CUB’s Demand Response and Energy Efficiency Proposal 

CUB contended in its Objection that the Plan does not adequately evaluate all available 

supply options, including cost effective demand response and energy efficiency.  The November 

28, 2007 submission by CUB continues to advance these demand response/energy efficiency 

objections.  However, as explained in ComEd’s response, these objections raise legal and policy 

issues that should be resolved in favor of the approach taken in ComEd’s initial procurement 

plan.  Further, Cub’s proposal does not work for technical reasons as explained in the affidavit of 

William McNeil, attached to ComEd’s Response to Objections, and in the affidavit of Steve 

Naumann, attached hereto. 

2. CUB’s Proposal Ignores Statutory Requirements 

CUB contends that the Act requires ComEd to consider all available supply options and 

to procure all energy efficiency and demand-response resources  that result in the lowest total 
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cost electricity for customers.34 This argument is wrong and is based upon a misinterpretation of 

the Act.  CUB would have the Commission interpret the “lowest total cost” provision in Section 

16-111.5(j)(ii) as if it also included the phrase “regardless of all of the other requirements and 

provisions in the Act.”  It is only by ignoring all of those other statutory requirements that CUB 

is able to make the recommendation that it does. 

It is in Section 12-103 that the Act addresses the issue of energy efficiency and demand 

response.  That section makes clear that it is the policy of the state of Illinois to require utilities 

to implement cost-effective energy efficiency and demand response measures “to reduce delivery 

load.”  However, that section makes equally clear that there are limits on the amount of such 

measures that a utility may implement to reduce delivery load (see Section 12-103(d)). 

Section 16-111.5(b)(2) then requires the utility to describe in its Plan the impact that 

these energy efficiency and demand-response measures will have on its load forecasts.  Once this 

impact is determined, the utility is to propose the mix of standard whole products that are needed 

to supply the resulting expected load (see 16-111.5(b)(3)).  Finally, the utility is to propose a 

procedure for the hourly balancing of loads (see 16-111.5(b)(4)).  These steps complete the 

utility procurement planning process.  There is nothing in the Act that requires, or even permits, 

the utility to consider “all available supply options, including cost effective demand-response 

and energy efficiency”35 in constructing its Plan.   

The Act then goes on to provide that the Commission shall approve the Plan if it 

determines, among other things, that the Plan ensures “lowest total cost over time” (see Section 
                                                 

34 CUB’s Supplemental Comments at 4. 

35 CUB’s Supplemental Comments at 1. 
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16-111.5(j)(ii)).  As noted above, this section does not require that the Plan ensure lowest total 

cost “considering all available supply options” or “regardless of all the other requirements of the 

Act” as CUB contends.  Rather, this section must be interpreted to give effect to and consistently 

with all the other requirements of the Act.  “Lowest total cost” must be interpreted to mean that 

the rate impact limits set out in section 12-103(d) are complied with, and that the proposed 

selection and mix of standard wholesale products results in the lowest total cost for such 

products.  The analysis that ComEd included in its Procurement Plan demonstrated that its 

proposed selection of standard wholesale products does indeed result in the lowest total cost to 

customers, taking into account any benefits of price stability (see Plan, pp.42-60, 67-8).  

3. Demand Response Resources Are Not Standard Wholesale Products 

ComEd explained in its response that the recommended portfolio to meet expected load 

requirements under Section 16-111.5(b)(3)(iii) must consist of “standard wholesale products.”  

Demand response resources are not “standard wholesale products” and, therefore, are not among 

the portfolio measures that may be considered under Section 16-111.5(b)(3)(v).  In its 

Supplemental Comments, CUB takes the position that standard wholesale products exist for 

demand response resources, and it cites PJM’s current capacity market, whose rules allow 

demand response resources to fulfill its standard wholesale capacity products.36   ComEd fully 

recognizes and agrees with CUB that demand response resources can indeed participate in PJM’s 

capacity market.  In fact, that is the same capacity market from which ComEd has proposed to 

procure all of its capacity needs.  It is important to understand that all capacity resources 

(including generation and demand response) are used in PJM’s centrally administered capacity 

                                                 
36 CUB’s Supplemental Comments at 2-3. 
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market to secure the amount of capacity resources needed to meet the capacity obligations for the 

load of the PJM RTO.  That is, the amount of demand resources in PJM reduces the amount of 

generation needed.  These demand resources are paid the market clearing price as determined by 

PJM.  Alternatively, demand resources can choose to bid to determine the market-clearing price 

in the same way as a generator.  In either case, demand resources are paid the market clearing 

price as determined by PJM.  That is, the price of the marginal capacity resource needed to 

reliably meet the required load obligation (including reserves).  Once the market-clearing price is 

determined, it establishes the market value for capacity in the respective planning year.   

CUB proposes that ComEd issue an RFP requesting bids for cost-effective demand 

response resources to fulfill its capacity needs, and goes on to recommend that ComEd should 

grant contracts only to those resources that provide capacity at the lowest total cost for 

customers.  However, CUB fails to explain how this process would result in a lower price than 

the market-clearing price of PJM’s capacity auction or why resources that failed to clear in 

PJM’s capacity auction would later be willing to sell at a price below what the market has 

already established. These demand response resources also have access to the same capacity 

market-clearing price directly from PJM through the Interruptible Load for Reliability (ILR) 

program; the availability of this known market value makes it highly unlikely a demand response 

resource owner would accept a lower price through a separate auction process.  

4. Demand Response Resources Cannot Effectively be Used to Balance Load 

The position that demand response can be used to acquire balancing energy, thereby 

reducing spot market purchases, was addressed in the affidavit of William McNeil attached to 

ComEd’s Response to Objections.  Mr. McNeil explained the reasons why demand response 

measures cannot have a substantial impact on the overall quantity of spot market purchases.  
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First, the energy efficiency and demand-response measures that ComEd intends to implement 

cause it to meet the rate impact limit set out in the Act, and, therefore, ComEd cannot implement 

any additional energy or demand-response measures to balance load.  Second, demand-response 

measures are not an effective manner to balance loads to the extent recommended by the AG and 

CUB because they are typically only available for a relatively small number of hours each year.  

Third, in order to be an effective alternative to spot market purchases, any additional energy 

efficiency or demand-response measures would need to be in place by June 1, 2008, whereas 

developing a meaningful portfolio of demand side programs or launching an energy efficiency 

portfolio would take far longer. 

Several additional reasons, from an operational perspective, why demand response 

measures cannot be used to balance load are presented in the attached affidavit of Steven T. 

Naumann.  First, the load connected to the ComEd system changes day-to-day, hour-to-hour, 

minute-to-minute and second-to-second, and demand response measures cannot follow these 

instantaneous changes.  Second, demand response measures are not load following and are no 

more effective at eliminating the inevitable imbalances between predicted load and arranged 

supply than standard supply products.  Third, demand response resources cannot be dispatched 

with sufficient speed and agility to eliminate the need for balancing energy. 

In its Supplemental Comments, CUB ignores these compelling arguments and proposes 

that ComEd simply go out to the market (as if it were going to the grocery store) and buy the 

cheapest demand-response measures.  CUB, once again, asks the Commission to ignore the 

statutory framework for selecting and procuring demand response measures and to implement a 

wholly unworkable and impractical process.   
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Section 12-103 of the Act sets out the framework for the selection of demand-response 

resources.  That process is a rigorous one.  All demand-response resources must meet the “total 

resource cost test.”  This test requires the determination of the net present value of the total 

benefits and the total costs of the demand-response measure over the lifetime of the measure.  

This is not a simple or straightforward determination.  That is why the Act subjects the utility’s 

selection of such measures to extensive review.  The utility must develop and file a plan with the 

ICC which is then subject to a three-month approval process during which all stakeholders are 

afforded the opportunity to comment on the utility’s proposal and to suggest alternatives (see 

Section 12-103(f)).   

In lieu of this fair, comprehensive and reasonable approach to procuring demand-

response measures, CUB proposes the use of some vague RFP process.  Apparently, CUB would 

have the procurement administrator solicit bids for demand-response measures and then 

instantaneously and unilaterally make a “total resource cost test” evaluation and select those 

measures which pass that test.  CUB does not explain how the program administrator could even 

apply such a test without first already having solicited bids for supply so that a price for supply 

could be obtained to compare with the price of the demand response resources.  In addition, since 

the remaining load to be served could not be determined until the impact of the demand-response 

measures on that load was determined, the nature and amount of standard wholesale products to 

be procured could not be determined in advance or be subject to the ICC approval process set out 

in Section 16-111.5 of the Act.  Instead, it would appear that after the demand-response RFP, the 

utility would have to immediately and unilaterally determine what products and how much to 

procure and hurriedly conduct the RFP process in order to have the products available for 
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delivery by June 2008.  As is quite evident, CUB’s proposal totally eviscerates the framework set 

out in the Act and is simply not workable. 

5. Energy Efficiency Is Not Useful As A Hedge Against Spot Market Pricing 

CUB’s proposal to substitute energy efficiency measures for block power fails for similar 

reasons.  As ComEd explained in its response, ComEd is already implementing the maximum 

amount of energy efficiency measures allowed by the Act.  The Act does not permit the use of 

energy efficiency measures to supply load above the constraints set forth in the Act.  And, in any 

event, additional energy efficiency measures cannot be in place in time to have any significant 

impact on the amount of supply that will need to be procured for the June 2008 to May 2009 

planning year. 

6. There Is Not Time to Include An Expanded RFP 

CUB does not dispute ComEd’s contention (supported by the affidavit of Bill McNeil) 

that there simply is not time to develop additional demand-response and energy efficiency 

measures over and above those required by the Act.  Instead, CUB proposes that ComEd simply 

go out to the market and buy off-the-shelf measures.  CUB presents no “data or other detailed 

analysis” (as required by Section 16-111.5(j)(i)) supporting its claim that such resources are 

readily available.  To the extent that these resources already exist in the market, the impacts of 

these programs have been reflected in ComEd’s forecast.  Moreover, to the extent these 

resources are readily available in the market (as CUB claims in the supplemental comments)37, 

their effects have already been accounted for in ComEd’s load forecast.  Energy efficiency and 

demand response are highly decentralized resources because they depend on the participation of 

                                                 
37 CUB’s Supplemental Comments at 4. 
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individual retail customers.  If the resources were not already accounted for, then the full 

developmental time would be necessary to acquire participating customers and the associated 

demand side resources, regardless of what entity was building the resource.  Finally, as discussed 

above, such a process subverts the statutory framework for procuring demand-response measures 

and energy products and is totally unworkable.  

7. RESA’s Three-Month Contract Proposal 

RESA objects to the Plan, contending that it uses one-year supply contracts, whereas 

RESA believes that use of short-term, quarterly agreements would enable customers to see a 

default price that reflects the market.   In its response, ComEd pointed out that  RESA’s three-

month contract suggestion was not “supported by data or other detailed analysis,” as required by 

Section 16-111.5(j)(i).  RESA provided no analysis with its objection on which the Commission 

could base a determination that a procurement plan requiring use of three-month supply contracts 

would provide electric service at “the least total cost over time, taking into account any benefits 

of price stability.”  There was no supporting data submitted with the objection showing the 

impact that short-term contracts would have on the statutory price stability standard.  In contrast, 

the analysis provided in support of ComEd’s Plan showed that the plan satisfies all of the Act’s 

requirements, including the total cost and price stability standards of Section 16-111.5(j)(ii).  

RESA attempts to correct its deficient objection by submitting two PowerPoint slides 

containing numbers it contends satisfy its statutory burden under Section 16-111.5(j)(ii).  The 

slides do not satisfy RESA’s burden for two reasons.  First, the submission is untimely.  Any 

supporting data and detailed analysis should have accompanied the objection.  Second, the two 

slides submitted by RESA do not contain a “detailed analysis” or any evidentiary showing that 

could support RESA’s proposal.  One of the slides simply compares the degree to which daily 
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movements in rolling three-month prices vary with the degree to which daily movements in 

rolling 12-month and 24-month forward prices vary.  The other slide simply presents averages of 

PJM Western Hub forward prices on a 3-month, 12-month and 24-month basis.  Neither analysis 

provides adequate support for RESA’s vague proposals. 

Moreover, the purported analysis is seriously flawed.  In the slides, RESA correctly 

calculated the “1 Year” summary statistics, but incorrectly calculated standard deviation and 

standard deviation percentages at the quarterly and 2-year levels by failing to annualize them. 

To properly calculate the annualized standard deviation of the quarterly data, RESA 

should have multiplied its calculated standard deviation by the factor 2 (= √(12/3)).  Otherwise, 

the calculation for standard deviation of quarterly data would not be comparable to the standard 

deviation of the annual data found in the second column of Attachment 1.  Similarly, to properly 

calculate the annualized standard deviation of the 2-year data, RESA should have multiplied the 

calculated standard deviation by the factor √0.5 ( = √(12/24)).  Otherwise, the resulting standard 

deviation for the 2-year period would not be comparable to the 1-year standard deviation 

calculation. 

Thus, the summary statistics in Attachment 1 should show the following results: 
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  Quarterly

1 

Year  

2 

Year 

Avg. Price 

($/MWh)   67.04 69.44 68.71 

St. Dev. 

($/MWh)   30.11 13.71 9.21 

St. Dev. 

(%)   45 20 13 

 

As a result of the corrections to the formulas used by RESA, it can be seen that using 

quarterly data would have led to significantly more volatile pricing than using either one year or 

two-year pricing.  Therefore, RESA’s recommendation to favor quarterly pricing over 

annualized strip pricing should be rejected.  The corrected version of RESA’s analysis clearly 

favors annualized strip pricing vs. a shorter pricing contract in terms of reduced price risk 

customers would face. 

The corrections to RESA’s Attachment 1 contradict RESA’s statement that forward 

quarterly prices averaged from 2004 through current have been similar to forward prices for one 

and two year terms.  While averages were similar, the variability of prices using quarterly 

periods at-a-time historically were more than twice that using annual periods, and more than 

three times that using 2-year periods.  These findings indicate that RESA’s recommendation is 

unfounded and should be rejected.   
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In addition, ComEd reads RESA’s objections to the Plan to mean that a separate 

procurement event would be run for each quarter of the delivery period.  This suggestion not 

only subjects customers to additional costs related to administering multiple procurement events 

but also exposes customers to much greater price uncertainty.  ComEd believes that the level of 

price uncertainty this suggestion would pose to customers is contrary to the basic construct of the 

legislation that stipulates that any procurement will “take into account the benefits of price 

stability.”  It should also be noted that none of the other parties to this proceeding has 

recommended or supported RESA’s suggested approach.         

Finally, another reason why RESA’s objection should be rejected is that it is based on the 

incorrect premise that ComEd’s Plan proposes procurement through the use of 1-year 

agreements.  In fact, ComEd’s Plan does not propose the use of 1-year agreements.  It proposes 

to acquire 24 separate monthly products and to give bidders some opportunity to bundle their 

bids for various products.  Because RESA’s objection assumes that 1-year contracts will be used 

and because the Plan makes clear that they will not, the Commission should determine that 

RESA’s objection lacks merit. 

Suggested Resolution Of 
Staff’s Specific Objections 
 

Staff raised two specific objections.  One relates to a contingency plan in the event of a 

default under the ExGen swap agreement.  The other relates to the prioritization of the statutory 

goals for implementation of programs to meet the statute’s renewable energy standard.   

 1. Contingency Plan for ExGen Swap Agreement Defaults 

In its response, ComEd stated that it had considered Staff recommendation that a 

contingency plan be developed in the event that Exelon Generation defaults on the 1000 MW 
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swap contract.  ComEd proposed that the ExGen swap be included under the same contingency 

plan that applies to the block products ComEd proposes to procure pursuant to the Plan.  

Although Staff initially proposed a slightly different contingency plan for the swap agreement, 

Staff’s submission indicates that it “finds this resolution acceptable.” Staff Reply Comments at 3.      

 2. Priority of Statutory Goals For Renewable Energy Programs 

Staff has proposed the use of an alternative priority scheme and a different set of 

decisional rules for the selection of RECs.  In ComEd’s Procurement Plan, ComEd had 

expressed its belief that it was the intent of the Act to give priority to wind resources.  

Nevertheless, ComEd stated in its response that the Act is susceptible to several reasonable 

interpretations.  Staff’s proffered interpretation, that within the budget cap first priority should be 

given to meeting the 2% procurement requirement, second priority to location and third priority 

to wind, is a reasonable interpretation of the language in the Act that takes into account the 

emphasis that the Act does place on the renewable resources being “cost-effective.”   

In its November 28, 2007 submission Staff acknowledges that it is possible to interpret 

the statute to give the wind resource criterion priority over the locational criterion, but believes 

the opposite construction is the better view.  Regardless of the resolution of this question, Staff 

believes that the 2% cost effective renewable resources requirements has the highest priority. 

As ComEd stated in the Response, should the Commission agree with Staff’s 

interpretation, the Procurement Administrator will work with Staff to finalize decision rules that 

implement the Staff’s priority scheme.  While Staff has proposed decision rules, ComEd has not 

examined the rules from the perspective of whether they will achieve Staff’s objectives in all 
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circumstances or in the most efficient manner, and believes that the detailed resource selection 

rules are best addressed by the Procurement Administrator, subject to Staff review.     

The Remaining Objections Raise Legal Issues  

 1. Physical Versus Financial Contracts 

CUB’s objection contended that ComEd’s Plan does not adequately explain the decision 

to acquire energy supply using physical contracts rather than entering into financial swap 

agreements.  Noting that Ameren’s plan proposes use of financial contracts, CUB suggested that 

this difference in the plans should be resolved.  In its November 28, 2007 submission, CUB 

continues to assert this position. 

ComEd believes that the Commission should approve the use of physical contracts as 

proposed in ComEd’s initial procurement plan.  The reasons for this conclusion are supported in 

detail in the Plan.  ComEd recommends that the contracts to be procured through the RFP be 

settled physically because: 

• Physical contracts are lower risk.  The exposure of a supplier under a CFD is limited only 
by the PJM energy price cap of $ 999 per MWh.  While it would be very rare for prices 
for a sustained period to be at or near the energy price cap, a primary value of a hedge is 
to protect against such occurrences.  It is not inconceivable that a supplier may in fact be 
unable to pay the difference between spot and contract prices if there is a sustained price 
spike.  If the contract is physical, the supplier will be liable to PJM, and until the 
supplier’s PJM market privileges are revoked, ComEd will receive the energy at the 
contract price.  Default costs would be spread over PJM.  If the contract were financial, 
ComEd would owe PJM the high spot prices and would bear the cost of the supplier 
being unable to pay the difference.  While increased collateral may reduce this risk, it is 
not clear that there are adequate credit provisions to equalize this risk, therefore the 
physical contract is lower risk for customers. 

• Physical contracts reduce ComEd credit requirements and overall credit costs.  Under a 
financial contract, ComEd would be considered by PJM to be buying all load in the spot 
market and would have to provide credit for all volumes.  Under a physical contract, the 
supplier is responsible.  While the credit cost is not eliminated it may be reduced as 
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suppliers may have lower financing costs.  Further as the PJM credit requirement is net, a 
supplier with an offsetting long position would have a lower PJM credit requirement.   

• Physical contracts provide screening criteria.  To perform a physical contract a supplier 
must be qualified to do business in PJM, which requires not only credit, but FERC 
authorizations.  These criteria are not so onerous to limit participation by those involved 
in the market, but do help ensure that suppliers will be qualified to perform.  Under a 
financial contract procured through an RFP, there may be no external regulatory criteria.  
While this does open the field to participation, it could invite participation from 
unqualified entities and require more extensive RFP minimum requirements that could 
end up reducing participation.  Given that many parties could and would compete for the 
physical product, it is not necessary to take this risk. 

 

In addition, it should be strongly noted that no party in this docket is recommending the 

use of financial agreements.  CUB does not recommend such, it simply notes that in another 

docket Ameren is recommending the use of financial agreements.  No party in this proceeding 

has presented any evidence in support of the use of financial agreements, nor any evidence 

rebutting the statements above supporting the use of physical agreements that were verified by 

the affidavit of Mr. McNeil.  In short, there is absolutely no basis in this proceeding upon which 

the Commission could make a finding in favor of the use of financial agreements. 

There is nothing inappropriate about ComEd and Ameren using different standard 

contract forms.  Other aspects of their procurement plans, e.g. the selection of standard wholesale 

products, the procurement administrator, differ as well.  ComEd and Ameren are different 

utilities, exist in different RTO regions, have different customer bases and so on.  There is no 

compelling reason to standardize every aspect of the procurement process and the Act does not 

require as much.  Moreover, we are in a transition to the Illinois Power Agency (“IPA”).  Having 

some variety in approaches will provide the IPA with some experience in the use of different 

form contracts upon which it can base its decision in the future on the preferred approach. 



 

29 
CHI2_806935.9 

 

Conclusion 

ComEd’s proposed Procurement Plan is consistent with the requirements of the Act, 

provides an appropriate approach to acquire supply for Included Retail Customers and should be 

approved by the Commission.  The factual statements made in Plan have been verified by 

ComEd’s Vice President – Energy Acquisition, Mr. William P. McNeil, and the Plan, ComEd’s 

response and the affidavits of Scott Fisher and Mr. McNeil submitted with it and this Reply and 

the affidavits of Scott Fisher and Steven Naumann provide an appropriate basis for entry of an 

order under Section 16.111.5(j)(ii) of the Act approving the Plan.  The Commission should enter 

an order approving ComEd’s Plan on or before December 28, 2007. 

Dated:  November 30, 2007 
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