
 

 

Docket No.:  07-0528/07-0531 
R.O.M. Date:  11-20-07 
Deadline: 11-27-07 (hearing determination) 

 
M E M O R A N D U M________________________________________________ 
 
TO: The Commission 
 
FROM: Larry Jones, Administrative Law Judge 
 
DATE: November 19, 2007 
 
SUBJECT: Commonwealth Edison Company (“ComEd”)  
 
 Petition of Commonwealth Edison Company for Approval of 

Initial Procurement Plan. (07-0528) 
 
 Verified Petition for Approval of Tariffs Implementing a New 

Competitive Procurement Process and Recovering 
Procurement Costs. (07-0531) 

 
COMMENT: The ComEd Plan was filed October 29. Objections were filed 

November 13. ComEd’s response is due November 20. The 
deadline for determining whether a hearing is necessary is 
November 27. The deadline for a final order is December 28.  

 
RECOMMENDATION: See “Commission Options” section below. 
 

 
STATUTORY REQUIREMENTS AND TIMELINE 

 
Section 16-111.5 (j) of the Public Utilities Act (“PUA”), 220 ILCS 5/16-111.5, 

requires ComEd to file an “initial procurement plan.”  Among other things, the initial 
procurement plan shall identify the portfolio of power and energy products to be 
procured and delivered for the period June 2008 through May 2009, and shall identify 
the proposed procurement administrator. 

 
Regarding the timeline following the filing of the plan, Section 16-111.5 (j) 

provides: 
 

 Within 14 days following filing of the initial procurement plan, any person may file 
a detailed objection with the Commission contesting the procurement plan 
submitted by the electric utility. All objections to the electric utility's plan shall be 
specific, supported by data or other detailed analyses. 
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 The electric utility may file a response to any objections to its procurement plan 
within 7 days after the date objections are due to be filed. 

 

 Within 7 days after the date the utility's response is due, the Commission shall 
determine whether a hearing is necessary. If it determines that a hearing is 
necessary, it shall require the hearing to be completed and issue an order on the 
procurement plan within 60 days after the filing of the procurement plan by the 
electric utility. 

 
The order shall approve or modify the procurement plan, approve an 

independent procurement administrator, and approve or modify the electric utility's 
tariffs that are proposed with the initial procurement plan.  

 
Section 16-111.5 (k) provides in part, that “each electric utility subject to this 

Section shall enter into one or more multi-year financial swap contracts that become 
effective on the effective date of this amendatory Act.” 

 
Section 16-111.5 (l) provides in part, “The utility shall file with the initial 

procurement plan its proposed tariffs through which its costs of procuring power that are 
incurred pursuant to a Commission-approved procurement plan and those other costs 
identified in this subsection (l), will be recovered.” 

 
ComEd PETITIONS 

 
On October 29, 2007, ComEd filed a Petition seeking “Approval of Initial 

Procurement Plan” pursuant to Sections 16-111.5 (j) of the PUA. ComEd also filed a 
petition for approval of related tariffs “Implementing a New Competitive Procurement 
Process and Recovering Procurement Costs.” 

  
Section II of the proposed Plan, Load Forecast, includes subsections on hourly 

load analysis, and the impact of demand side and renewable energy initiatives. Section 
III, Portfolio Design, includes subsections on meeting load requirements, identification of 
wholesale products to be acquired, risk assessment, contingency procurement plans 
and other issues. Section IV of the Plan addresses the selection of the Procurement 
Administrator. 

 
It is noted that approximately one-third of ComEd’s retail load requirements will 

be met through the Plan. The other two-thirds will be served through supply contracts 
with winning bidders in the 2006 Auction process. A significant portion of the load to be 
acquired through the proposed Plan will be covered by the statutorily required swap 
contract between ComEd and Exelon Generation Company LLC. 
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PARTY OBJECTIONS 
 

For the most part, the objections filed by Staff and other parties are similar those 
filed in the Ameren docket, 07-0527 

 
Staff 

 
Staff filed a “Response to Petition and Objections.” (“Staff Response”) In its 

“objections and comments” regarding the Plan, Staff’s review of the Plan “uncovered 
several potential deficiencies.”  However, “aside from [ComEd's] decision rules for 
selecting Renewable Energy Credits (“RECs”) and the contingency plan in the 
presumably unlikely event that Exelon . . . defaults on the 1000 MW swap contract, 
[Staff] has not developed specific objections to the procurement plan at this point in 
time.” (Staff Response at 8-9, 23-24) Staff complains that “there has been inadequate 
time for Staff to fully investigate these potential deficiencies and determine whether the 
plan contains objectionable deficiencies that need to be modified.” 

 
Therefore, Staff recommends that a hearing be ordered to allow Staff more time 

to evaluate the Plan and make an additional filing. Staff emphasizes that any such 
hearing should not allow cross-examination or oral testimony due to statutory time 
constraints. 

 
As with the Ameren petition in 07-0527, areas in which Staff raises concerns 

include the Load Forecast (Response at 10-12), and Portfolio Design: types of 
contracts; contingency plans (“Notably, ComEd’s plan does not specifically identify what 
happens in the presumably unlikely event that Exelon defaults on the 1000 MW swap 
contract.” Response at 15); and risk assessment (although Staff believes ComEd’s 
approach is “basically sound.” Response at 17) Unlike the Ameren docket, Staff does 
not appear to have concerns about new fixed block contracts and load balancing. Staff 
also raises concerns about the Renewable Energy Standard, and offers specific 
language modifications.  (Response at 17-22) 

 
In its Section III conclusion, Staff says it has not found any obvious defects in the 

proposed plan.  Furthermore, Staff asserts, any defects would be ameliorated by 
several factors.  First, two-thirds of customer load is already covered by the existing 
SFC supply contracts entered into after the 2006 Illinois Auction.  Second, a significant 
portion of the expected remaining load will be covered by the statutorily required swap 
contract between ComEd and Exelon. (Response at 23-24) 

 
Section IV of Staff’s filing contains its objections and comments regarding the 

proposed tariffs. Here Staff raises a concern about ComEd’s proposed Rider AAF 
(accuracy assurance factor) to allocate, to smaller customers, the balances caused by 
400 kW and larger customers who will no longer receive supply from ComEd. 
(Response at 25-30) Staff also takes issue with ComEd’s mitigation proposal, and offers 
an alternative. (Response at 30-33) Staff raised similar concerns in the Ameren docket, 
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07-0527. Staff also raises concerns about several other tariffs, and offers language 
revisions in most instances. 

 
AG and CUB 

 
The People of the State of Illinois (“AG”) filed Objections and Proposed 

Modifications, supported by an affidavit from Robert McCullough. The objections are: (1) 
The ComEd plan exposes customers to unnecessary risk because ComEd fails to 
hedge the cost of purchasing supply in excess of the forecasted load; (2) ComEd fails to 
incorporate cost-effective demand-response measures to reduce load uncertainty and 
price risk; and (3) the data and analysis in the proposed plan lack detail. The AG 
requests that the matter be set for hearing, and that the Commission defer approval of 
the proposed tariffs until the procurement plan is finalized. (AG Objections at 6) 

 
The Citizens Utility Board (“CUB”) filed objections supported by the testimony of 

Christopher Thomas. CUB contends that the ComEd plan (1) does not provide least 
cost energy; and (2) lacks evidence to support critical assumptions. CUB requests that 
a hearing be held. 

 
Other Parties 

 
In its objections, Dynegy, Inc. (“Dynegy”) claims that the Plan fails to (1) include 

draft standard contracts; and (2) describe the credit terms and conditions that 
Petitioners propose.  In its Objections, the Retail Energy Supply Association (“RESA”) 
addresses two issues: (1) the use of short term contracts, and (2) riders and 
surcharges. 

 
In their “comments,” Constellation Energy Commodities Group, Inc. (“CECG”) 

and Constellation NewEnergy, Inc. (“CNE”) address: (1) properly informing customers of 
price volatility; (2) minimizing regulatory delay and uncertainty; (3) renewable portfolio 
standard procurement plan; and (4) providing details well in advance of the procurement 
process. Invenergy Wind North America LLC (“Invenergy”), a developer of wind-
powered generation projects, is concerned that short-term utility procurement plans will 
not provide the certainty needed for the establishment of new renewable generation in 
Illinois. 

 
ComEd Response (due November 20) 

 
ComEd’s response to objections is due November 20.   
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COMMISSION OPTIONS 
 
As noted above, the statute provides that “[w]ithin 7 days after the date the 

utility's response is due, the Commission shall determine whether a hearing is 
necessary.” Thus, by November 27, 2007, the Commission must determine whether a 
hearing is necessary. Options are: 

 

 determine that a hearing is not necessary, and allow the proposed plan 
and tariffs to go into effect as filed similar to a “pass to file”; no written 
order with findings would be required; 

 

 determine that a hearing is not necessary, and allow the proposed plan 
and tariffs to go into effect as filed, subject only to those modifications 
accepted in the ComEd response; no written order with findings would be 
required; 

 

 determine that a hearing is not necessary, and enter an order within 60 
days of the filing (December 28), making modifications based on the 
objections filed November 13 and the ComEd response to be filed 
November 20.  Comment: Whether the Commission is permitted to make 
such modifications and take until December 28 to enter an order without 
setting the matter for hearing is open to interpretation; 

 

 order a hearing, and allow parties to make an additional filing during the 
10-day notice period preceding the hearing. 

 
If a hearing is ordered, 10-days notice to municipalities would apparently be 

required. (220 ILCS 5/10-108) The main benefit of ordering a hearing would be to give 
parties an opportunity to make an additional filing responding to ComEd and each other 
during the 10-day period.  ComEd could be given a short reply date, also within that 
period.  These filings should be limited to existing issues raised in the objections.  At the 
hearing, parties could offer their filings into the record and post-hearing scheduling 
could be addressed. Participation by phone could be permitted. Cross-examination 
would not be utilized; as observed by Staff, it is not a viable option given the early 
deadline for a decision. In terms of post-hearing scheduling, a proposed order would be 
issued, and briefs on exception would be filed. 

 
As noted above, the deadline for deciding whether a hearing is necessary is 

November 27, 2007. The deadline for a final order on the plan is December 28, 2007. 


