
 
 
-----Original Message----- 
From: Reed, G. Darryl [mailto:GReed@Sidley.com]  
Sent: Tuesday, November 13, 2007 3:18 PM 
To: Tom Pliura; Ambrose, Gerald 
Cc: Andrew Holstine; Craig Hedin; Eric Ruud; James Olivero; Janes Freetly; 
Janis Von Qualen; Jon Robinson; Mark Maple; Mercer Turner; Paul Meints; Roy 
Farwell; Thomas Healey; Tom Pliura; joel.kanvik@enbridge.com 
Subject: RE: Confidential Information and discovery 
 
Mr. Pliura: 
 
With all due respect, I cannot agree to the inclusion of your proposed 
language in the Confidentiality Agreement.  You already have the right to 
request a ruling from the ALJ addressing the designation of particular 
documents.  Subsequently, there is no need to memorialize a pre-existing 
right.  You also have suggested language that presumes a party can require 
certain actions of the ALJ.  This is simply not the case.  
 
Historically in ICC proceedings, the issue of the proper designation of 
documents does not arise during the discovery phase; it arises during the 
evidentiary phase when a party moves to admit, in the public record, a 
document that has been designated as confidential.  The ALJ will, at that 
time, rule on the proper designation of the document.  I have practiced 
before the ICC for almost twenty years and this is the process that is 
followed.  There is no reason to deviate from a pre-existing ICC practice. 
 
As I have stated before, if you are willing to execute the confidentiality 
agreement, we will provide you with the requested information and address 
the designation of such documents at the proper time. 
 
G. Darryl Reed 
Sidley Austin LLP 
One South Dearborn 
Suite 3500 
Chicago, IL 60603 
(312) 853-7766 (V) 
(312) 853-7036 (F) 
 
Dionne Kerney 
Administrative Assistant 
(312) 853-2201 
 
 
  
 
-----Original Message----- 
From: Tom Pliura [mailto:tom.pliura@illinoisastc.com]  
Sent: Monday, November 12, 2007 1:16 PM 
To: Reed, G. Darryl; Ambrose, Gerald 
Cc: Andrew Holstine; Craig Hedin; Eric Ruud; James Olivero; Janes Freetly; 
Janis Von Qualen; Jon Robinson; Mark Maple; Mercer Turner; Paul Meints; Roy 
Farwell; Thomas Healey; Tom Pliura 
Subject: Confidential Information and discovery 
 
Mr. Reed: 



 
I would like to see if there is a way we can somehow mutually agree upon 
our apparent differences of opinion as relates to discovery matters. 
Enbridge has proposed that we sign a Confidentiality Agreement that I 
believe is unnecessarily broad. The agreement allows Enbridge to solely 
determine and/or decide what constitutes confidential information. It 
also seems to require specific procedural processes as well. In my 
opinion, these matters are more properly within the purview of the 
Administrative Law Judge. In my opinion, if there is any dispute as to 
what constitutes "confidential" information, the information should be 
reviewed in camera by the Administrative Law Judge, with a formal ruling 
thereafter. 
 
I do not believe it is appropriate for Enbridge to simply refuse to 
provide information with a blanket claim of confidentiality or a blanket 
claim of some type of "privilege." That would not be allowed under the 
Code of Civil Procedure and I don't believe it is appropriate in the 
ICC. Please also see the attached PDF document. It is "page 7" from one 
of the responses submitted by Enbridge. The ICC staff requested a list 
of all shippers who propose to ship product through the proposed 
pipeline. Enbridge responded with a broad response alleging that 
pursuant to the Interstate Commerce Act ("Act"), Enbridge was not able 
to identify of respective shippers. Enbridge did not cite the particular 
portion of the Act that allegedly protects the information. Very 
respectfully, I think it is more appropriate to cite the specific 
portion of any law or regulation which Enbridge alleges protects the 
information.  
 
I would like to suggest that we include a paragraph in the 
confidentiality agreement that Enbridge has proposed stating as follows: 
 
"Notwithstanding any other provisions in this agreement, if Enbridge 
believes information is confidential, privileged or otherwise protected 
from discovery in some way, and if an opposing party so requests a 
ruling by the Administrative Law Judge in regards to the matter, then 
Enbridge shall be obligated to submit the materials to the 
Administrative Law Judge for an in camera review. If Enbridge claims 
material is protected by some federal or state law or regulation, 
Enbridge shall cite the specific portions of any federal or state law or 
regulation and include any relevant case law in support thereof. The 
Administrative Law Judge shall issue a ruling and written decision on 
the disputed discovery issues." 
 
Is the paragraph above something you could live with as an addition to 
your confidentiality agreement. I think we all have a lot better things 
to do rather than argue about discovery matters. Please let me know. If 
I do not hear back from you, I will be filing a motion to compel 
production very soon.  
 
Thank you. 
 
Tom Pliura 
 
 
Sidley Austin LLP mail server made the following annotations on 11/13/07, 
15:18:01: 



----------------------------------------------------------------------------
------------------------- 
IRS Circular 230 Disclosure: To comply with certain U.S. Treasury 
regulations, we inform you 
that, unless expressly stated otherwise, any U.S. federal tax advice 
contained in this 
communication, including attachments, was not intended or written to be 
used, and cannot be 
used, by any taxpayer for the purpose of avoiding any penalties that may be 
imposed on such  
taxpayer by the Internal Revenue Service.  In addition, if any such tax 
advice is used or referred 
to by other parties in promoting, marketing or recommending any partnership 
or other entity, 
investment plan or arrangement, then (i) the advice should be construed as 
written in connection 
with the promotion or marketing by others of the transaction(s) or matter(s) 
addressed in this 
communication and (ii) the taxpayer should seek advice based on the 
taxpayer's particular 
circumstances from an independent tax advisor. 
 
****************************************************************************
************************ 
This e-mail is sent by a law firm and may contain information that is 
privileged or confidential. 
If you are not the intended recipient, please delete the e-mail and any 
attachments and notify us 
immediately. 
 
****************************************************************************
************************ 
 
 



Illinois Commerce Commission 
Response to Data Request dated August 31, 2007 
Enbridge Pipelines (Illinois) L.L.C. 
Docket No. 07-0446 

Page 7 of 41 

ICC Staff Data Request 

ENG 1.9 Provide a list of every shipper that has contracted or proposed to contract 
for capacity on the proposed pipeline, and include the length of the 
commitment, the product to be shipped, and the amount of capacity 
purchased. 

Response prepared by: 

Name:  Dale Burgess 
Title:  Director Southern Access 
Address: 10201 Jasper Avenue 
  Edmonton, AB T5J 3N7 

 

Pursuant to the Interstate Commerce Act, Enbridge is unable to reveal the identity of its 
prospective shippers on its Southern Access Extension project.    

The Enbridge Lakehead System, including the Southern Access Extension crude oil 
pipeline, does not have any contracted capacity commitments and instead, conducts a 
monthly open nomination for capacity available to any shipper that can meet the 
pipeline’s FERC approved tariff terms of service conditions.  However, Enbridge is able 
to communicate to the ICC Staff that it has experienced a successful open season to 
market the capacity associated with its Southern Access Extension project.  Enbridge 
received customer support for its Southern Access Extension project through a shipper 
and CAPP supported tariff rate agreement that will be filed in October 2007 for FERC 
approval. 
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