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RESPONSE OF COMMONWEALTH EDISON COMPANY 
TO OBJECTIONS TO INITIAL PROCUREMENT PLAN 

Commonwealth Edison Company (“ComEd”) files this response to the objections to its 

initial procurement plan (“the Plan”) submitted by the Illinois Attorney General (“AG”), the 

Citizens Utility Board (“CUB”), the Staff of the Illinois Commerce Commission (“Staff”), 

Constellation Energy Commodities Group, Inc. and Constellation NewEnergy, Inc. 

(“Constellation”), Dynegy Inc. (“Dynegy”) and the Retail Energy Supply Association (“RESA”).  

The objections raise no issue that requires modification of the Plan to comply with the 

requirements of law, including Section 16-111.5 of the Illinois Public Utilities Act (the “Act”).  

ComEd believes that the policy issues and choices identified in the objections may all be 

considered and resolved by the Commission without the need for a hearing.  The factual 

statements made in Plan have been verified by ComEd’s Vice President – Energy Acquisition, 

Mr. William P. McNeil, and the Plan, together with the objections, this response and the 

affidavits of Scott G. Fisher and Mr. McNeil submitted with it provide an appropriate basis for 

entry of an order under Section 16.111.5(j)(ii) of the Act approving the Plan.   

A Hearing Is Not Required By The Act 

Section 16-111.5(j)(i) provides that “the Commission shall determine whether a hearing 

is necessary.”  There is no requirement that a hearing be conducted.  The statute contemplates 
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that, in appropriate cases, the Commission may approve procurement plans without any need for 

hearings. 

The statute does not specify the standard the Commission should follow when 

determining whether a hearing is necessary.  ComEd believes that the Commission should make 

the determination using a test similar to the standard traditionally applied by Illinois courts to 

identify situations in which hearings are necessary.  Under that test, a hearing is needed if, and 

only if, there is a genuine issue of material fact presented by the Petition and the Objections.  735 

ILCS 5/2-1005(c).  

While there may be differing views expressed in the Petition and the Objections about the 

legal requirements of the statute or about the policies the ICC should seek to further, that does 

not mean that there is a genuine issue of material fact.  Legal issues and policy arguments can be 

resolved by considering the filings made with the Commission.  A factual issue requiring the 

Commission to conduct a hearing only exists if it is: (a) properly presented (Section 16-

111.5(j)(i) requires that objections be “specific [and] supported by data or other detailed 

analyses”; (b) legally relevant and material to the decision (i.e., its resolution could affect the 

Commission’s decision on the plan or a feature thereof), and (c) not otherwise resolvable on the 

filings.  The objections raise no issues meeting these requirements. 

The Staff agrees that the statute does not require a hearing.  However, it suggests that, 

when the Commission determines that no hearing is necessary, the procurement plan simply 

takes effect without entry of any order, likening the process to the passing to file procedure with 

respect to tariffs.  While not raising specific objections supported by data or other detailed 

analyses, the Staff suggests that the Commission hold a “paper” hearing to provide time for 

additional filings and analysis.   
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ComEd believes that the Staff’s proposal for a paper hearing is not consistent with the 

law.  While the Commission’s rules permit “paper hearings,” they may be conducted only if the 

parties stipulate to “the waiver of any rights they have to a [live] hearing” and the stipulation “is 

subject to approval by all parties.”  83 Ill. Admin. Code § 200.525 (a), (b).  Absent agreement by 

all parties, it does not appear that the Commission could order a paper hearing.  If all parties 

agree, a paper hearing could be conducted, but the hearing would still be limited to genuine 

issues of material fact raised and properly supported by timely objections filed in accordance 

with Section 16-111.5(j)(i).  

Similarly, the Staff’s position that the procurement plan could take effect without any 

order by the Commission making the determinations specified in Section 16-111.5(j)(ii) appears 

inconsistent with the Act.  Nothing in the language of Section 16-111.5(j)(ii) provides that it is 

applicable only to situations in which the Commission determines that a hearing is necessary.  It 

specifies only two courses of action when procurement plans are filed -- “approve or modify,” 

and specifically provides that : 

The Commission shall approve the procurement plan if the 
Commission determines that it will ensure adequate, reliable, 
affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any 
benefits of price stability.  

Section 16-111.5(j)(ii)’s “approve or modify” requirement is consistent with Section 16-

111.5(d)(3), which states that “[t]he Commission shall enter its order confirming or modifying 

the procurement plan within 90 days after the filing of the procurement plan by the Illinois 

Power Agency.” 
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 The Staff’s view that Section 16-111.5(j)(ii) is completely inapplicable when the 

Commission determines a hearing is unnecessary is based entirely on the last two sentences of 

Section 16-111.5(j)(i), which provide: 

Within 7 days after the date the utility's response is due, the 
Commission shall determine whether a hearing is necessary. If it 
determines that a hearing is necessary, it shall require the hearing 
to be completed and issue an order on the procurement plan within 
60 days after the filing of the procurement plan by the electric 
utility. 

ComEd does not believe that these two sentences could be read to establish a “pass to file” 

procedure for procurement plans, eliminating the Section 111.5(j)(ii) requirement for an order 

approving the Plan.   

 The pass to file procedure applicable to tariffs is established by specific language in the 

Act providing that: 

All rates or other charges, classifications, contracts, practices, rules 
or regulations not so suspended shall, on the expiration of 45 days 
from the time of filing the same with the Commission, or of such 
lesser time as the Commission may grant, go into effect and be the 
established and effective rates or other charges, classifications, 
contracts, practices, rules and regulations, subject to the power of 
the Commission, after a hearing had on its own motion or upon 
complaint, as herein provided, to alter or modify the same.  220 
ILCS 5/9-201(b). 

If the General Assembly had intended to make procurement plans automatically effective 

without any order by the Commission, it would have included a provision similar to Section 9-

201(b).  Section 16-111.5(j) contains no such provision.  It does not state that a procurement plan 

will “go into effect” without an order.  It does not provide a period of time – such as the 45 day 

provision of Section 9-201(b) – establishing when the plan would take effect.  No such 
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provisions are included because the General Assembly understood that an order would be 

entered by the Commission and required the entry of such an order in Section 16-111.5(j)(ii). 

ComEd’s believes that the appropriate course of action is for the Commission to 

determine whether a hearing is necessary using the traditional standards for identifying genuine 

issues of material fact and the provisions of Section 16-111.5(j)(i) establishing requirements for 

raising and supporting specific objections to procurement plans.  If the Commission determines 

that a hearing is necessary, it should conduct a hearing that is focused specifically on the 

particular objection or objections that met the statutory standards and could not be resolved 

without a hearing.1  A review of the objections filed to ComEd’s Plan shows that there are very 

few, if any, issues for which a reasonable argument could be made that a hearing is necessary.  

There are several mixed policy and legal issues that have some factual components.  The 

Commission may well agree with ComEd that the factual positions of the parties, while different, 

do not present an issue requiring a hearing, but present the Commission with a policy choice.  

However, if the Commission determines that a hearing is needed, it should establish an expedited 

schedule that will permit entry of an order on or before December 28, 2007 as required by 

Section 16-111.5(j)(ii).    

In adopting a schedule to meet the short statutory timeline for entry of an order, the 

Commission should provide not less than ten days notice of any hearing in accordance with 

                                                 
1 Limiting the hearing to the genuine issues of material fact raised by timely objections filed in compliance with 

Section 16-111.5(j)(i) is consistent with the procedure followed by Illinois courts under 735 ILCS 5/2-1005(d): 

If the court determines that there is no genuine issue of material fact as to one or more of the major issues in 
the case, but that substantial controversy exists with respect to other major issues, or if a party moves for a 
summary determination of one or more, but less than all, of the major issues in the case, and the court finds 
that there is no genuine issue of material fact as to that issue or those issues, the court shall thereupon draw an 
order specifying the major issue or issues that appear without substantial controversy, and directing such 
further proceedings upon the remaining undetermined issues as are just.  
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Sections 10-108 and 10-110 of the Act and 83 Ill. Admin. Code § 200.530.  Under 83 Ill. Admin. 

Code § 200.410(a), requests for information and responses are to be provided “in accordance 

with any time schedule set by the hearing examiner” and the ALJ should therefore establish a 

schedule for data requests that is consistent with the hearing date.   Although the Commission 

has a policy of encouraging “advance submission of testimony,” it is not required to establish 

multiple rounds of pre-filed testimony, 83 Ill. Admin. Code § 200.660, and a flexible procedure 

permitting use of affidavits or pre-filed testimony should be established.  Section 10-111 of the 

Act and 83 Ill. Admin. Code § 200.820(a)(1) require preparation of a recommended decision and 

a reasonable opportunity for parties to respond “either in briefs or comments otherwise to be 

filed or separately.”  The schedule for any hearing should provide for both a recommended 

decision and an opportunity to respond.  

The Constellation and Dynegy Objections  
Raise Legal Issues That Can Be 
Resolved Without a Hearing 

The objections filed by Constellation and Dynegy raise legal issues concerning the filing 

requirements under PA 95-0481.  They contend that the Plan should include draft standard 

contracts with suppliers; credit terms and instruments to be utilized; the date for bid submissions; 

the time at which bidders will be notified of the Procurement Administrator’s recommendation; 

the time at which bidders will be notified of the Commission approval of bids; dates relating to 

Renewable Energy Credits (“RECs”) (such as identifying when offers will be out for bid, and 

when final decisions regarding RECs will be made); a requirement that winning and losing 

bidders should be notified, subject to ICC approval, within hours of submission of their bids; 

specification of a short time period between the submission of bids and ultimate approval by the 

Commission; a requirement that contract execution take place within one business day following 
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Commission approval; a limitation of the grounds for recommending rejection of a bid; a 

restriction on the Commission’s authority to reject bids (requiring standards that are clear, well-

defined and focused on whether the procurement abided by the approved process, rather than on 

prices or other extraneous criteria), and a requirement that the causes for rejection of a bid be 

based on objective criteria made publicly available well in advance of bid submissions. 

Many of these suggestions raise questions that are important and will be resolved as the 

process of finalizing procurement procedures proceeds.  However, they do not identify matters 

that should be included in the Plan.  The subjects to be covered in the Plan are specified in 

Sections 16-111.5(j) and (b).  ComEd’s Plan addresses each of those subjects and complies with 

all of the provisions of Sections 16-111.5(j) and (b).   

Sections 16-111.5(j) and (b) do not require the Plan to include draft standard contracts 

with suppliers, credit terms and instruments to be utilized or any of the other details of the final 

procurement process that Constellation and Dynegy propose to specify in the Plan.  Section 16-

111.5(c)(1)(i) makes clear that the final procurement process is to be designed by the 

procurement administrator “following Commission approval of the procurement plan.”  Section 

16-111.5(c) addresses such matters as “credit collateral agreements,” the “final form of all 

supply contracts,” benchmarks “to be used to evaluate bids” and other topics raised by 

Constellation and Dynegy.  At this stage, the Commission must “approve an independent 

procurement administrator” as required by Section 16-111.5(j)(ii).  Specification of the details of 

the process at the outset in the Plan proposed by the utility is not appropriate under the Act.  

Similarly, the proposal to limit the Commission’s authority to reject bids is not a proper 

subject for inclusion in the Plan.  Section 16-111.5(f) and other provisions of law establish the 
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Commission’s authority to accept and reject bids based on recommendations from the 

procurement administrator and the procurement monitor.  The Commission’s authority cannot be 

changed by adding provisions to the Plan that are not included in the statute, and it would be 

inappropriate for ComEd to include such proposals in the Plan. 

The AG, CUB and RESA Objections 
Raise Legal Issues and Policy Choices That 
Can Be Resolved Without A Hearing  

1. The AG’s 160% Hedging Proposal 

Citing what it describes as a utility planning aphorism “If you're wrong, be long,” the AG 

proposes that the extent of ComEd's forward position should exceed forecasted load during 

critical peak periods (e.g., summer afternoons) by as much as 160%.  ComEd’s Plan proposes 

procurement of 24 different monthly on-peak and off-peak standard block forward products in 

quantities that reflect 100% of the 24 forecasted average monthly on-peak and off-peak loads.  

ComEd explained in its Plan that the 100% approach provides the best fit of standard wholesale 

products to the expected load shape and therefore increases price stability for customers by 

hedging the greatest amount of the expected energy requirements.   

As explained in the affidavit of Scott Fisher submitted as part of this response, ComEd’s 

100% hedge proposal is designed to meet the standard in Section 16.111.5(j)(ii), which requires 

the Commission to determine if the plan provides electric service at “the lowest total cost over 

time, taking into account any benefits of price stability.”   The analysis supporting the Plan 

shows that the 100% hedged position achieves the least total cost over time while increasing 

price stability for customers.  The analysis on which the AG’s 160% hedge position is based is 

flawed and does not focus on price stability for customers but instead focuses on hourly 

variability of ComEd’s total energy costs.  Fisher Affidavit.  The 100% versus 160% hedging 
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issue, therefore, presents a policy and a legal issue for the Commission.  If the Commission 

determines that price stability for customers is the appropriate standard under the statute, 

ComEd’s 100% hedging proposal should be approved.  As the Fisher affidavit explains, there is 

no valid basis for establishing hedge ratios in the 135% to 160% range advocated by the AG.  

Such excessive hedge ratios would present a risk of much higher prices for customers in various 

scenarios discussed in the Fisher affidavit.      

 2. The AG’s and CUB’s Demand Response Proposal 

The AG objects that ComEd’s Plan implements only enough demand response to comply 

with the minimum demand response standards in Public Act 95-0481 and thereby exposes 

customers to significant price risk associated with the potential for purchases in the spot market 

during peak periods when prices are high.  CUB contends that the Plan does not adequately 

evaluate all available supply options, including cost effective demand response and energy 

efficiency.  These demand response/energy efficiency objections raise both legal and policy 

issues. 

The threshold legal issue presented by the AG’s objection is whether its reliance on 

Section 16-111.5(b)(3)(v) of the Act is misplaced.  The AG contends that ComEd’s procurement 

plan should include acquisition of demand response resources because Section 16.111.5(b)(3)(v) 

requires an assessment and analysis of “alternatives for those portfolio measures that are 

identified as having significant price risk.”  What the AG conveniently overlooks and does not 

contest is the fact that our Plan concluded that “our recommended portfolio provides reasonable 

protection for customers from various risk factors,” and therefore, it was not necessary to 
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consider alternatives.2  The fact that ComEd will continue to procure full requirements products 

for two-thirds of its load from the existing supplier forward contracts during this initial planning 

year minimizes the amount of energy it will need to procure from the spot markets.  The risk 

analysis demonstrated that the risk from making purchases in the spot market was not 

significant.3   

In any event, the AG’s position is inconsistent with the statute because the recommended 

portfolio to meet expected load requirements under Section 16-111.5(b)(3)(iii) must consist of 

“standard wholesale products.”  Section 16-111.5(b)(3)(v) then requires an assessment of the risk 

associated with this proposed mix of standard wholesale products, and, if significant risk is 

identified with this proposed mix, the identification of alternative mixes of products that might 

lessen that risk.  Demand response resources are not “standard wholesale products” and, 

therefore, are not among the alternative portfolio measures that may be considered under Section 

16-111.5(b)(3)(v).  For this basic reason, the AG’s principal argument with respect to demand 

response measures is without merit.  The same statutory analysis would foreclose a similar 

argument that energy efficiency presents an alternative portfolio option for consideration under 

Section 16-111.5(b)(3)(v).  Energy efficiency measures, like demand response options, are not 

“standard wholesale products.” 

In addition, the AG’s arguments are inconsistent with Section 12-103 of the Act.  Section 

12-103 (c) establishes the demand-response goal to reduce peak demand by 0.1% over the prior 

year for eligible retail customers.  Section 12-103(d) provides that the amount of demand 

                                                 
2 See section IIIB(5)(e), p. 60 of the Plan. 

3 See section IIIB (5), pp.42-61. 
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response measures implemented in any single year shall be reduced to limit the estimated 

average increase in amounts paid by retail customers due to the cost of such measures.  The AG 

contends that the 0.1% peak demand reduction goal is “the minimum demand response” standard 

under the statute and that ComEd’s Plan should provide for additional demand response 

measures as an alternative to purchasing balancing energy in the spot market. 

Section 12-103(c) imposes a 0.1% peak demand reduction demand response requirement 

limited by the rate impact criteria set forth in Section 12-103(d).  On its face, the Section 12-

103(c) standard is not a “minimum demand response” standard, as the AG contends, because the 

Act specifically provides for reduction of demand response measures when the rate impact 

criteria are applicable.  Section 12-103(c) sets a reasonable requirement for a level of demand 

response measures the General Assembly believed utilities should implement, provided they can 

do so without exceeding the rate impact criteria.  The AG’s position that Section 12-103(c) 

establishes “minimum” demand response levels should therefore be rejected as a matter of law. 

The AG’s and CUB’s position that demand response can be used to acquire balancing 

energy, thereby reducing spot market purchases, is addressed in the affidavit of William McNeil.  

Mr. McNeil explains the reasons why demand response measures cannot have a substantial 

impact on the overall quantity of spot market purchases.  First, the energy efficiency and 

demand-response measures that ComEd intends to implement cause it to meet the rate impact 

limit set out in the Act.  The impact of these measures on ComEd’s Procurement Plan has 

already been taken into consideration.4  Consistent with the Act, ComEd cannot implement any 

additional energy or demand-response measures to balance load.  Second, demand-response 

                                                 
4 See Tables II-9, 11 & 12 in the Procurement Plan. 
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measures are not an effective manner to balance loads to the extent recommended by the AG and 

CUB.  That is because they are typically only available for a relatively small number of hours 

each year.  Similarly, energy efficiency measures are generally not useful as a hedge on spot 

market pricing. The main reason for this is that an energy efficient technology typically reduces 

energy consumption during all hours that it is in use, and such devices are not dispatchable 

during peak hours in the same way that supply-side resources are.  Third, in order to be an 

effective alternative to spot market purchases, any additional energy efficiency or demand-

response measures would need to be in place by June 1, 2008.  Developing a meaningful 

portfolio of demand side programs, however, takes time and planning. Generally, the 

development of an energy efficiency portfolio is an 18 month process from inception to launch. 

The Act effectively compresses this timeframe to 10 months.  Similarly, the ramp up of demand 

response resources would happen over multiple years. Trying to acquire additional energy 

efficiency or demand response resources prior to the June 2008 launch is unrealistic given this 

short timeframe.  This is precisely why the Act provides for a phased deployment of energy 

efficiency and demand-response measures over a multi-year period.  

CUB’s proposal to substitute energy efficiency measures for block power fails for similar 

reasons.  First, ComEd is already implementing the maximum amount of energy efficiency 

measures allowed by the Act.  Second, the Act does not permit the use of energy efficiency 

measures to supply load above those set out in the Act.  The Act provides that ComEd is to take 

into account the impact of these energy efficiency measures in determining the amount of supply 

to procure, which ComEd did.5  The Act then provides that ComEd is to procure standard 

                                                 
5 See Section IIB(2) of the Procurement Plan 
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wholesale products to serve this residual load.6  Energy efficiency measures are not standard 

wholesale products.  Third, as discussed above, additional energy efficiency measures cannot be 

in place in time to have any significant impact on the amount of supply that will need to be 

procured for the June 2008 to May 2009 planning year. 

In accordance with Section 16-111.5(b)(4), ComEd’s Plan contains procedures for 

balancing loads through energy purchases in PJM administered markets.  The AG’s and CUB’s 

objections do not contain specific proposals “supported by data or other detailed analysis” for 

use of demand response as an alternative to the load balancing procedures specified in ComEd’s 

Plan.  The McNeil affidavit demonstrates that no such proposal is possible.  

3. RESA’s Three-Month Contract Proposal 

RESA objects to the Plan’s proposal to use one-year supply contracts, arguing instead 

that the use of short-term, quarterly agreements would enable customers to see a default price 

that reflects the market.   As with the AG’s and CUB’s demand response proposals, RESA’s 

three-month contract suggestion is not “supported by data or other detailed analysis,” as required 

by Section 16-111.5(j)(i).  RESA provides no analysis on which the Commission could base a 

determination that a procurement plan requiring use of three-month supply contracts would 

provide electric service at “the least total cost over time, taking into account any benefits of price 

stability.”  There is no supporting data showing the impact that short-term contracts would have 

on the statutory price stability standard.  The analysis provided in support of ComEd’s Plan 

shows that the plan satisfies all of the Act’s requirements, including the total cost and price 

stability standards of (Section 16-111.5(j)(ii).    

                                                 
6 See Section 16-111.5(b)(3)(iii) 
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Suggested Resolution Of 
Staff’s Specific Objections 
 

Staff raises two specific objections.  One relates to a contingency plan in the event of a 

default under the ExGen swap agreement.  The other relates to the prioritization of the statutory 

goals for implementation of programs to meet the statute’s renewable energy standard.   

 Contingency Plan for ExGen Swap Agreement Defaults 

Staff objects to the plan, noting that it does not specifically identify a contingency plan in 

the event that Exelon Generation defaults on the 1000 MW swap contract.  Staff recommends 

that if Exelon Generation defaults on the swap with at least 120 days remaining in the June 2008-

May 2009 planning year, then ComEd would attempt to replace the swap for the remainder of 

that planning year through an RFP process.  ComEd has considered this proposal and agrees with 

Staff that the Procurement Plan should address the issue of a contingency plan in the event that 

ExGen defaults under the swap agreement.  It had been ComEd’s intent to include the ExGen 

swap under the same contingency plan that applies to the block products ComEd proposes to 

procure pursuant to the Plan.  ComEd can revise the Plan to make this clear.  While the Staff has 

proposed a slightly different contingency plan for the swap agreement, the swap is essentially a 

contract for block products (albeit with financial settlement).  ComEd sees no reason to treat this 

agreement any differently from the other contracts for block products.   

 Priority of Statutory Goals For Renewable Energy Programs 

Staff has proposed the use of an alternative priority scheme and a different set of 

decisional rules for the selection of RECs.  In ComEd’s Procurement Plan, ComEd had 

expressed its belief that it was the intent of the Act to give priority to wind resources.  ComEd 

had based this opinion on the language in the Act, which requires that at least 75% of the 
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renewable energy resources shall come from wind (emphasis added).  The only direct limitation 

on this requirement is that it be “available.”  This language contrasts with what the Act provides 

in regards to the location from which the generation is to be procured.  In this situation, the Act 

requires that the generation be procured from facilities in Illinois, provided that those facilities 

are cost-effective.  Thus, from a priority perspective, there appears to be an intent to procure at 

least 75% wind even if such resources are more expensive than other renewable resources that 

could be used to fulfill the requirements of the Act. 

Nevertheless, ComEd does believe that the Act is susceptible to several reasonable 

interpretations.  Staff’s proffered interpretation, that within the budget cap first priority should be 

given to meeting the 2% procurement requirement, second priority to location and third priority 

to wind, is a reasonable interpretation of the language in the Act that takes into account the 

emphasis that the Act does place on the renewable resources being “cost-effective.”  However, 

we do not necessarily agree with the priority Staff places on location over wind.  As we argue 

above, the Act can also be interpreted to give priority to wind over location.   

 Should the Commission agree with Staff’s interpretation, the Procurement Administrator 

will work with Staff to finalize decision rules that implement the Staff’s priority scheme.  While 

Staff has proposed decision rules, ComEd has not examined the rules from the perspective of 

whether they will achieve Staff’s objectives in all circumstances or in the most efficient manner, 

and believes that the detailed resource selection rules are best addressed by the Procurement 

Administrator, subject to Staff review.   

 Constellation raised the argument that RECs used to satisfy the renewable standard must 

match the delivery period,  and Staff alluded to this issue as well.  While the Procurement Plan is 

silent on this issue, ComEd and its proposed Procurement Administrator had not envisaged a 
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requirement for RECs to be generated during the delivery period of June 1, 2008 through May 

31, 2009.  Instead, taking into consideration the fact that a REC generated in a given month is 

not immediately available for sale, due to the possibly multiple month lag time involved in the 

REC tracking and settlement processes,  ComEd and its proposed Procurement Administrator 

had envisaged that ComEd would procure RECs generated from January 1, 2008 through May 

31, 2009.  ComEd believes allowing for an inventory period that begins January 1, 2008 is 

reasonable, given the business processes involved. It will also increase the likelihood of meeting 

the procurement requirements of the Act.  

The Remaining Objections Raise Legal Issues  

 Physical Versus Financial Contracts 

 CUB contends that ComEd’s Plan does not adequately explain the decision to acquire 

energy supply using physical contracts rather than entering into financial swap agreements.  

Noting that Ameren’s plan proposes use of financial contracts, CUB suggests that a hearing is 

required to resolve this difference.  CUB’s observations do not require a hearing. 

 First, CUB does not contend that the statute prohibits the use of physical contracts or 

requires the use of financial agreements.  Both are permitted under the Act.  ComEd’s Plan is not 

objectionable because it relies upon physical contracts permitted by law. 

 Second, CUB is incorrect in asserting that ComEd’s Plan does not adequately explain the 

reasons for recommending use of physical contracts.  ComEd’s Plan describes in detail the 

reasons for proposing use of physical contracts.  Plan at 40-42.  For example, the plan explains 

that physical contracts are lower risk than financial contracts.  Physical contracts reduce ComEd 

credit requirements and overall credit costs.  Physical contracts provide screening criteria 
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because, in order to perform a physical contract, a supplier must be qualified to do business in 

PJM, which requires not only credit, but FERC authorizations.  Physical products are FERC 

jurisdictional, and thus provide protections, such as the Edgar/Allegheny affiliate purchase 

standards, that financial contracts lack.  All of these factors discussed in the Plan support the 

recommendation to use physical contracts. 

 Third, CUB’s objection on this issue is not “specific [and] supported by data or other 

detailed analyses” as required by the statute.  CUB does not provide data or analyses supporting 

the use of financial contracts, rather than physical agreements.  It does not make a specific 

proposal, detailing the reasons why it should be accepted in place of ComEd’s well-supported 

Plan.  CUB merely points out Ameren’s plan proposes a different approach.   

 For all of these reasons, CUB’s objection does not require a hearing.  It identifies no legal 

infirmity in ComEd’s Plan.  It incorrectly asserts that ComEd’s Plan does not support the choice 

of physical contracts when it plainly does.  And it fails to comply with the statutory requirements 

for data, analysis and a specific proposal in support of plan objections. 

 Invenergy’s Comments Require No Hearing 

 Although it filed no objection to ComEd’s Plan, Invenergy’s intervention petition 

questions whether satisfaction of the statute’s renewable energy goals through the use of RECs  

will provide sufficient encouragement for the construction of new renewable generation in 

Illinois.  Invenergy does not contend that the statute prohibits the use of RECs.  Nor does it argue 

that the long-term agreements with wind-powered generators it favors are required by the Act.  

Invenergy’s policy arguments do not provide a basis for modification of ComEd’s Plan, which 

complies with all statutory requirements relating to renewable energy.  These policy positions 
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can be considered in connection with the development of future procurement plans addressing 

longer procurement periods.  They warrant no action by the Commission at this time.  

Conclusion 

ComEd’s proposed Procurement Plan is consistent with the requirements of the Act, 

provides an appropriate approach to acquire supply for Included Retail Customers and should be 

approved by the Commission.  The factual statements made in Plan have been verified by 

ComEd’s Vice President – Energy Acquisition, Mr. William P. McNeil, and the Plan, together 

with the objections, this response and the affidavits of Scott Fisher and Mr. McNeil submitted 

with it provide an appropriate basis for entry of an order under Section 16.111.5(j)(ii) of the Act 

approving the Plan.  The objections raise no issue requiring modification of the Plan and the 

Commission should enter an order approving ComEd’s Plan on or before December 28, 2007. 

Dated:  November 20, 2007 
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