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BY THE STAFF OF THE ILLINOIS COMMERCE COMMISSION  

 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

respectfully submits this Response to Petition and Objections to the initial procurement 

plan, and tariffs implementing a new competitive procurement process and recovering 

procurement costs, filed by Commonwealth Edison Company ( “ComEd” or the 

“Company”). 

I. INTRODUCTION 

 On August 28, 2007, Public Act 095-0481 (“PA 95-0481”) was signed into law by 

Governor Blagojevich.  PA 95-0481 established the Illinois Power Agency Act (the “IPA 

Act” or “IPAA”) (20 ILCS 3855/1-1 et seq.), and made certain modifications and 

additions to the Public Utility Act (the “Act” or “PUA”) (220 ILCS 5/1-101 et seq.).  This 

legislation fundamentally modified the method of procurement for the power and energy 

requirements of Illinois electric utilities with more than 100,000 customers as of 

December 31, 2005. 

 On October 29, 2007, ComEd filed a Petition for “Approval of Initial Procurement 

Plan” (Docket 07-0528) and a Petition for “Approval of Tariffs Implementing a New 

Competitive Procurement Process and Recovering Procurement Costs” (Docket 07-

 



0531) pursuant to Sections 16-111.5(b) and (j) of the PUA (220 ILCS 5/16-111.5).  On 

November 5, 2007, the Administrative Law Judge issued a a Notice in each of those 

dockets stating that “the statutory deadline for filing an objection is November 13, 2007.”    

Due to the clear and strong relationship of these two dockets, Staff is filing the same 

objection and response in both dockets. 

II. PROCESS AND PROCEDURE FOR REVIEW OF COMED’S PROPOSED 
PROCUREMENT PLAN AND TARIFFS UNDER PA 95-0481 

A. General Overview of New PUA Procurement Provisions 

 New Section 16-111.5 of the PUA sets forth various new provisions relating to 

procurement.  (220 ILCS 5/16-111.5)  Subsection (j) of Section 16-111.5 sets forth the 

process and procedure for the review and approval of the initial procurement plans.  

The statute states that the utilities subject to Section 16-111.5 have sixty days from the 

effective date of PA 95-0481 (August 28, 2007) to file an initial plan with the 

Commission.  (220 ILCS 5/16-111.5(j))  The plan must follow the requirements as set 

out in Section 16-111.5(b), which requires compliance with the requirement of Section 

16-111.5 as well as the IPA Act.  (Id.)  However, 16-111.5(j) specifically states that the 

IPA Act shall not apply to the initial procurement plan.  (Id. (emphasis added))  Although 

this may seem, on its face, to indicate that the IPA Act has no application to this initial 

procurement plan, certain requirements in the IPA Act indicate the legislature intended 

otherwise.  Specifically, the IPA Act sets forth certain renewable energy requirements to 

be effective for the procurement year beginning June 1, 2008 (20 ILCS 3855/1-75(c)).  If 

the language of Section 16-111.5(j) regarding the IPA Act were read literally, it would 

render these requirements in the IPA Act meaningless.  Since PA 95-0481 does not 

require the Illinois Power Agency (“IPA”) to develop and submit a procurement plan 
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under the IPA Act until the procurement year beginning June 1, 2009, the limitations on 

the applicability of the IPA Act in Section 16-111.5(j) are logically and reasonably limited 

to the IPA Act provisions addressing the IPA’s obligations to development, file and 

administer a procurement plan which, for the initial procurement plan, is the 

responsibility of the utility. 

 Once a utility files its initial plan, parties have fourteen days to respond with 

objections that are “specific [and] supported by data or other detailed analyses.”  (220 

ILCS 5/16-111.5(j)(i))  The utility has seven days to file a response, and the 

Commission then has up to seven days from the due date for the utility’s response to 

determine if a hearing is necessary.  (Id.)  If the Commission determines a hearing is 

necessary, the Commission must conclude the hearings and issue an order within sixty 

days of the filing of the plan.  (Id.)   

 Section 16-111.5(j) further provides that an order issued by the Commission shall 

approve or modify the plan, approve the Company’s proposed procurement 

administrator, and approve or modify the Company’s procurement plan tariffs.  (220 

ILCS 5/16-111.5(j)(ii))  Finally, the statute sets the standard by which the Commission 

must asses the plan.  (Id.) 

B. Process for the Initial Procurement Plan 

 Staff has several concerns regarding the process for review and approval of the 

initial procurement plan that have not been addressed by the Company.  Section 16-

111.5(j) clearly requires the Commission to determine whether to hold a hearing, but 

does not indicate the process to be followed if no hearing is held.  Further, many of the 

requirements posited by the Company appear to be applicable if the Commission 
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decides that hearings are necessary, but are not clearly applicable if it does not.  

Subparagraph (i) of Subsection (j) requires the Commission to enter an order on the 

procurement plan within 60 days of the date the plan is filed “[i]f it determines that a 

hearing is necessary ….”  (220 ILCS 5/16-111.5(j)(i))  Subparagraph (ii) sets forth 

requirements for “[t]he order”, and the only “order” referenced in all of Subsection (j) is 

the order to be entered if the Commission “determines that a hearing is necessary.”  

(220 ILCS 5/16-111.5(j) (emphasis added))  Thus, it appears no guidance or 

requirements are stated or provided for what the Commission may or must do if it does 

not determine that a hearing is necessary.  Staff notes that this limiting language is not 

contained in the procurement plan approval process outlined in Subsection (d) of 

Section 16-111.5, which is applicable to all subsequent procurement plans. 

 Thus, one possible interpretation of the statute is that if the Commission does not 

proceed with a hearing, the plan would be accepted as filed (or possibly as modified 

with the Company’s response to the objections to be filed in 14 days).  Such a process 

with be similar to the pass to file procedure the Commission generally follows with 

respect to tariffs.  This would also be consistent with the process for petitions requesting 

that tariffs become effective on less than 45 days notice.  (See A. Finkl & Sons Co. v. 

Illinois Commerce Comm’n, 325 Ill. App. 3d 142 (1st Dist. 2001) (Upholding Commission 

order granting permission for modified tariffs to take effect on pass to file basis without 

formal hearings on less than 45 days notice.))  The sentence in question can be broken 

down into the following logical statement: If A then B and C.  Conversely, If NOT A then 

NOT B and NOT C.   
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 Staff believes that the Commission, prior to determining if a hearing is necessary, 

can benefit from application of statutory construction principles to Section 16-111.5(j)(i).  

Thus, Staff will set forth its understanding of why the statute should be interpreted as 

set forth above.  Statutory interpretation aims to institute the intent of the legislature, 

and unless the statute is ambiguous, it “will be given effect without resort to other tools 

of construction.”  (Gem Electronics of Monmouth, Inc. v. Dep’t of Revenue, 183 Ill. 2d 

470, 475 (1998) citing People v. Woodard, 175 Ill. 2d 435, 443 (1997))  In applying this 

cannon of statutory interpretation to Section 16-111.5(j)(i) of the PUA, there is nothing 

ambiguous, and a reasonable person can clearly ascertain that one action is followed 

by the next, once again: if A then B and C.   

 Moreover, if the intent of the legislature is deemed to be ambiguous and the 

language leads to more than one construction, the cannons of statutory construction 

instruct that considering the results and consequences of either interpretation is 

appropriate in determining if one construction is more in line with the legislature’s intent 

than the other.  (Castanda v. Illinois Human Rights Com’n, 132 Ill.2d 304, 325 (1984)  In 

applying this doctrine, one must determine if the resulting consequence of interpretation 

a (i.e,, a substantive order is issued only if a hearing is held) is either inconvenient, 

unjust, mischievous, absurd, or difficult when compared to interpretation b (i.e., a 

substantive order is issued regardless of whether a hearing is held) — and vice versa.  

(See McMahan v. Industrial Com’n, 183 Ill.2d 499, 514 (1988); In re B.C., 176 Ill.2d 536 

(1997) (“In doing so, a court should presume that the legislature did not intend an 

absurdity, inconvenience or injustice.”); People ex rel. Brenza v. Edwards, 413 Ill. 514, 

543 (1952))  
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 First, we must analyze what the resulting consequences would be.  In Staff’s 

interpretation (interpretation a), the result of a no hearing determination would be that 

the Company’s plan is essentially “passed to file;” while the result of a hearing is that 

the Commission issues an order modifying and/or approving the plan.  Neither of these 

results is in any way absurd, inconvenient, mischievous, or unjust.  In fact, this scenario 

is currently in practice on a daily basis.  Tariffs that are filed with the Commission go 

into effect in 45 days if the Commission chooses not to act by suspending the tariffs 

pending a hearing.  (220 ILCS 5/9-201(b))  Similarly in the instant docket, if the 

Commission chooses not to hold a hearing, ComEd’s  procurement plan simply could 

be deemed to go into effect by directive of the statute.  (220 ILCS 16-111.5(j)(i))  Thus, 

even if two interpretations are possible, Staff’s interpretation does not lead to absurd, 

inconvenient, mischievous or unjust consequences, and therefore is not inferior to any 

other interpretation. 

 Staff also wants to bring to the Commission’s attention the provisions of Section 

10-110 of the PUA.  Section 10-110 states in pertinent part: 

With respect to any rules, regulations, decisions or orders which the 
Commission is authorized to issue without a hearing, and so issues, and 
public utility or other person or corporation affected thereby and deeming 
such rules, regulations, decisions or orders, or any of them, improper, 
unreasonable or contrary to law, may apply for a hearing thereon, setting 
forth specifically in such application every ground of objection which the 
applicant desires to urge against such rule, regulation, decision or order.  
The Commission may, in its discretion, grant or deny the application, and 
a hearing, if had, shall be subject to the provisions of this and the 
preceding Sections. 

(220 ILCS 5/10-110)  Section 16-111.5(j) clearly indicates that the Commission is to 

decide whether or not to hold a hearing.  Thus, the Commission is necessarily given 

authority to act without a hearing with respect to the initial procurement plan.  If the 
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Commission elects not to hold a hearing, parties would apparently be entitled to again 

request a hearing under Section 10-110, and appeal from the grant or denial of that 

decision. 

 Staff would also like to note to the Commission that the time restriction for a 

hearing is approximately thirty days from when the Commission must decide if a hearing 

is necessary, and an abbreviated hearing with perhaps allow only one more round of 

testimony or comments.  In addition, Staff notes that the statute does not prescribe that 

the Commission must wait until the seventh day after the Company has filed its 

response to determine if a hearing is necessary.  The Commission can decide to hold a 

hearing as soon as the utility’s response is filed, thus giving all parties more time for the 

exchange of testimony and comments, while also giving the Commission more time to 

review the evidence that will be presented.  If the Commission takes until the seventh 

day after the Company has filed its response to objections, there will only be roughly 

thirty days for both the hearing and for the Commission to issue an order. 

 Staff submits that it would depart from typical practice for the Commission to 

issue a substantive decision without taking evidence.  Thus, if the Commission does not 

hold evidentiary hearings, the Commission may be limiting its ability to modify the plan 

and tariffs.  Thus, the potential need to modify the plan or tariffs may be, in and of itself, 

a compelling reason to decide to hold hearings.  On the other hand, the Act appears to 

allow the Commission to take a pass to file approach.  In the event the Commission 

decides not to hold a hearing, Staff submits that the Commission could issue a notice 

that indicates it has approved the plan (as filed or as modified in response to filed 

objections) without a hearing.  While the Commission could choose to modify an initial 
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plan without a hearing, it does not appear to Staff that the Act specifically or clearly 

authorize such action. 

C. Hearings Should Be Held 

 As explained in more detail below, there are various deficiencies and additional 

issues with respect to the plan and tariff that would justify a decision to hold hearings.  

In addition, deciding to hold a hearing reduces one procedural issue with respect to the 

Commission’s authority as set forth above.  As explained in more detail below, Staff has 

identified a few deficiencies with the plan, does not anticipate finding additional 

deficiencies in the time allowed, but is not in a position to affirmatively state there are no 

other deficiencies.  Holding hearings would afford an opportunity for the Commission 

and parties to further explore and address these deficiencies and issues.  While Staff 

requests that the Commission hold a hearing, Staff also indicates that the hearing could 

be a paper hearing.  In Staff’s opinion, live testimony and cross examination are not 

viable options in the time allowed for decision.   

III. OBJECTIONS AND COMMENTS REGARDING PROPOSED PROCUREMENT 
PLAN 

A. Introduction 

 As explained in more detail below, Staff’s review of ComEd’s procurement plan 

has uncovered several potential deficiencies.  However, there has been inadequate 

time for Staff to fully investigate these potential deficiencies and determine whether the 

plan contains objectionable deficiencies that need to be modified.1  If the Commission 

                                            

(continued…) 

1 As indicated below, ComEd has already started responding to data requests issued by Staff as 
well as other parties, and Staff wants to be clear that it has no complaints regarding ComEd’s 
effort to provide requested information in as timely and expedited a manner as possible.  Staff 
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decides to hold hearings, it is conceivable that the additional two or three weeks that 

Staff might have to investigate these issues will be sufficient to resolve at least some of 

the issues.  Indeed, during Staff’s preparation of this filing, responses to Staff’s data 

requests to ComEd began to arrive.  However, the data supporting the Company’s filing 

is voluminous and substantial, and a thorough substantive review by Staff is not 

possible given the time permitted for filing objections under new Section 16-111.5(j) of 

the PUA.  (220 ILCS 5/16-111.5(j))   

 Staff submits that the need to engage in further review of the data supporting the 

Company’s procurement plan, as well as the need for some follow-up data requests, 

provides a compelling reason for the Commission to decide to hold hearings to allow 

Staff and other parties additional time to attempt to provide more developed input and 

recommendations to the Commission.  Nevertheless, Staff advises the Commission that 

-- aside from Company’s decision rules for selecting Renewable Energy Credits 

(“RECs”) and the contingency plan in the presumably unlikely event that Exelon 

Generation Company, LLC defaults on the 1000 MW swap contract – it has not 

developed specific objections to the procurement plan at this point in time.  At the same 

time, as described in more detail below, Staff advises the Commission that it has not 

had adequate time to fully test or run the Company’s models and data supporting its 

load forecasts and procurement plan.  While Staff does not have any particular reason 

to believe that it will uncover significant deficiencies constituting a basis for objection, 

                                                                                                                                             
(continued from previous page) 

also wants to acknowledge that, prior to filing the instant procurement plan, the Company 
periodically met with Staff to provide information on the status of its effort to develop an initial 
procurement plan. 
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the fact remains that Staff is not in a position at this time to independently verify or deny 

the Company’s assertions or recommendations.  Thus, Staff recommends that the 

Commission hold hearings by allowing additional paper filings as discussed above.  

However, the Commission should understand that it is possible that Staff’s position may 

not advance from its current status in the few additional weeks that would be provided 

with a decision to hold hearings. 

 The remainder of this section discusses the main parts of the plan, Staff’s 

objection to the decision rules for selecting RECs, and concerns identified by Staff at 

this time. 

B. Load Forecast 

 As required by new Section 16-111.5(b) of the Public Utilities Act (the “Act” or 

“PUA”) (220 ILCS 5/1-101 et seq.), ComEd’s plan, as filed in I.C.C. Docket No. 07-0528 

includes a forecast for eligible load.  According to ComEd, and as illustrated in Chart II-

7, on page 21 of the Company’s plan, this is a multistage process combining:  

• Zone output models 

• Customer class usage models 

• Projections of switching activity 

• Projections of energy savings due to newly-required energy efficiency 
programs 

(07-0528 “Procurement of Supply for Period June 2008 through May 2009” Oct. 29, 

2007, hereinafter “ComEd’s procurement plan” or “ComEd’s Plan”)) 

 Staff has unresolved questions pertaining to some of these components of 

ComEd’s load forecasting process, as well as to the precise manner in which ComEd 

combined these components.  For example, the Company’s projections of energy 
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savings due to newly-required energy efficiency programs appear to be significantly 

below the energy saving goals specified in the Act.  (220 ILCS 5/12-103)  Comparing 

Table II-11 and II-12 on page 32 of the Company’s plan shows the difference between 

the Act’s goals for both all customers (Table II-11) and the Company’s projected impact 

on the sales forecast for just the “Included Retail Customers” expected to be taking 

bundled service (Table II-12).  (I.C.C. Docket No. 07-0528)  The Company attempts to 

explain this difference as follows:  

Since the various energy efficiency measures will be implemented and 
phased in over the course of each planning year and since Included Retail 
Customers are only a subset of delivery services customers, the actual 
amount of GWh for Included Retail Customers that is impacted in each 
planning year will be somewhat less. 

(07-0528, ComEd’s Plan at 32) 

 The fact that the plan forecast should include only “Included Retail Customers” 

expected to be taking bundled service is clear enough and reasonable.  However, the 

assumption that the annual goals may be effectively reduced because energy efficiency 

programs are phased in over the course of each planning year is a potentially 

contentious issue for the upcoming energy efficiency plan proceedings.  In any event, 

even if both of these factors are taken into account, according to Staff’s preliminary 

analysis, an unexplained deficit of energy reductions still appears to be present in 

ComEd’s Table II-12.  First, the projected savings for Residential customers and for the 

sum of Residential, Watt-hour, and Small Commercial customers in Table II-12 falls 

below the quantity expected after taking these factors into account.  Second, Table II-12 

accounts for no energy savings from the “Other” customers remaining on bundled 

service.  It is unclear whether ComEd is assuming zero energy savings for Other 

customers or if ComEd is simply not reporting them in this table but implicitly accounting 
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for them in the final forecast.  According to Staff’s preliminary analysis, the impact of 

excluding these energy savings from the plan (if these energy savings were to actually 

materialize), on average, would lead to the purchase of between 7 to 12 MW of 

additional forward contracts for the 2008 planning year.  Given its relatively small 

magnitude, Staff does not believe this potential source of forecast bias will give rise to 

an objection or be material enough to effect a determination of whether the proposed 

plan will “ensure adequate, reliable, affordable, efficient, and environmentally 

sustainable electric service at the lowest total cost over time, taking into account any 

benefits of price stability.”  (220 ILCS 5/16-111.5(j)(ii))  Given the time available for 

hearings under the Act, it is highly unlikely that Staff will find more significant elements 

of bias. 

C. Portfolio Design 

 The portfolio design section of the Company’s plan specifies the type of contracts 

to be procured, procedures for balancing load, contingency plans in the event of (i) ICC 

rejection of the initial procurement results, (ii) supplier defaults, and (iii) other events 

resulting in energy shortfalls.  This section also discusses a risk assessment, where the 

Company subjected the plan to a sensitivity analysis in which per unit costs were 

estimated under several different scenarios. 

1. Types of Contracts 

 Consistent with new Section 16-111.5(j) of the Act, the Company’s plan is 

entirely focused on securing electricity supply for the twelve-month period beginning 

June 2008.  Thus, ComEd does not consider longer-term contracts or investments in 

hard assets (power production facilities).  Also consistent with the Act, ComEd takes 
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into account existing supply contracts, which include the Supplier Forward Contracts 

(“SFCs”) that were entered into in September 2006 following the 2006 Illinois Auction, 

as well as a financial swap contract with Exelon that was entered into pursuant to 

Section 16-111.5(k) of the Act.  The SFCs account for a full two-thirds of the demand of 

included customers.  (07-0528, ComEd Plan at 38)  The SFCs are load following 

contracts (“vertical tranches”) and include both energy and capacity requirements, as 

well as certain transmission and ancillary services.  The new swap contract, on the 

other hand, is not a load following contract.  Rather, it specifies a fixed Megawatt 

quantity for all hours of the year (1000 MW for the initial planning year).  (Id.)  For those 

fixed quantities, it provides a price hedge against energy-only spot market prices.  

Specifically, the swap settles hourly against the day-ahead PJM ComEd Zone locational 

marginal prices (“LMPs”).  (Id.)  It does not provide any hedge against capacity cost, 

ancillary cost, or quantity risk.  Furthermore, the swap settles financially (rather than 

physically), meaning that ComEd will still have to find a means of physically purchasing 

the energy associated with the swap quantities.  ComEd proposes to do this by 

purchasing energy directly from PJM in the day-ahead energy market.  (Id.)  ComEd will 

be required to purchase capacity, ancillary services, and transmission services 

associated with the one-third of load not covered by the existing SFCs from PJM.  For 

the difference between demand and the existing supplies discussed above, ComEd’s 

plan relies on standard block forward market contracts and PJM organized markets.  

(Id.)   
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2. New Fixed Block Contracts and Procedures for Balancing 
Load 

 For a significant portion of the expected level of this difference between demand 

and the existing supplies discussed above, ComEd’s plan is to use an RFP process to 

acquire new forward market contracts for fixed blocks of power within 24 different time 

periods:  the on-peak and the off-peak periods covering each of the 12 months from 

June 2008 through May 2009. (Id. at 38-39)  To the extent to which actual requirements 

vary from these blocks of power, the Company would make purchases or sales in the 

day-ahead and real-time PJM energy market.  (Id. at 39)  Staff has uncovered no 

significant issues with the types of contracts included in the Company’s plan. 

3. Contingency Plans 

 The Company has contingency plans in the event of significant changes in 

supply contracts or demand levels.  (Id. at 64-65)  One such event is forward contract 

supplier default.  If a supplier subject to one of the existing SFCs defaults with at least 

120 days remaining in the contract, ComEd plans to issue an RFP to replace the SFC.  

(Id. at 64)  This is consistent with the current contingency plan in effect for SFC defaults.  

If a supplier subject to one of the new block forward contracts defaults with at least 60 

days remaining in a contract for at least 200 MW, then the Company plans to issue an 

RFP.  This is consistent with the new Act.  For other defaults, the Company would 

simply seek to replace the lost resources through the relevant PJM markets.  (Id. at  65)   

 Another such event is that the Commission rejects the results of the RFP for new 

block forward contracts, or there is insufficient bidder response to the RFP and the 

sought-after quantities are undersubscribed.  In these events, the Act prescribes certain 
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actions that appear to be included in ComEd’s plan.  (Compare 220 ILCS 

5/111.5(e)(5)(ii) with 07-0528 ComEd’s Plan at 63-64) 

 For all other events, ComEd’s plan specifies that it will secure the necessary 

resources from PJM or, if the resources are not available directly from PJM, the 

wholesale market. (ComEd’s Plan at 64) 

 Notably, ComEd’s plan does not specifically identify what happens in the 

presumably unlikely event that Exelon defaults on the 1000 MW swap contract.  

Instead, the “for all other events” provision would apply.  Since the PJM market does not 

include a forward market for energy, the hedge would be eliminated for the remainder of 

the planning year.  In the alternative, it may be preferable for ComEd to apply a 

modified version of the contingency plan for SFC defaults.  Specifically, Staff 

recommends that if Exelon defaults on the swap with at least 120 days remaining in the 

June 2008-May 2009 planning year, then ComEd would attempt to replace the swap for 

the remainder of that planning year through an RFP process.   

4. Risk Assessment 

 As previously noted, the Company subjected the plan to a sensitivity analysis in 

which per unit costs were estimated under several different scenarios.  The scenarios 

included the base case (the most likely scenario in ComEd’s view), as well as six 

alternative scenarios based on alternative assumptions concerning RFP prices, spot 

prices, customer demand, the relationship between customer demand and spot prices 

(“load-weighting gross-up”), and customer retention/switching rates.  (Id. at 43)  The 

results from this analysis are summarized within Chart III-2 on page 53 of the plan.  

According to this graph, the average cost of electricity supply (including energy, 
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capacity, and ancillary services) from the existing SFCs, the August 28, 2007 swap, as 

well as the anticipated forward contracts and spot purchases included in the plan, would 

range between $60 and $70 per MWH.  Since the existing SFCs account will account 

for two-thirds of the load, this $10 range for the combined portfolio translates into a 

range of $30 for the new costs.  Pending Company responses to Staff data requests, 

we believe this range is approximately $63 to $83.  However, this depends on certain 

assumptions, which will be confirmed or contradicted if and when we receive those data 

request responses.  

 The Company also reported the results of a sensitivity analysis, using the same 

scenarios, but with four alternative portfolios.  (Id. at 54-56)  The alternative portfolios 

made the following adjustments to the quantities of new block forward market contracts 

relative to the proposed portfolio: 

• Plus 10% in all 24 periods (approximately 360-750 MW) 

• Minus 10% in all 24 periods (approximately 360-750 MW) 

• Plus 10% in the July-August on-peak periods (approximately 700-750 
MW) 

• Minus 10% in the July-August on-peak periods  (approximately 700-750 
MW) 

 The results of this analysis are summarized in Charts III-3 and III-4 on pages 55 

to 56 of the plan.  The variation in the combined portfolio cost, for any given scenario, is 

relatively minor when compared to the variation between scenarios.  This result 

provides some evidence that small modifications to the hedging quantities are unlikely 

to have a significant effect on ratepayers. 

16 



 Staff believes that ComEd’s approach toward risk analyses is basically sound.  

However, Staff is somewhat concerned that the analysis was limited to a very small 

number of scenarios.  Furthermore, Staff had not had adequate time to assess the 

Company’s characterizations of each scenario’s likelihood.  These are potential 

deficiencies in the plan that Staff has observed. 

D. Renewable Energy Standard 

 The IPAA requires the Company to acquire a certain amount of electricity from 

cost-effective renewable energy resources.  (See 20 ILCS 3855/1-75(c))  The IPAA 

permits the Company to meet this requirement through the acquisition of renewable 

energy credits by defining a renewable energy resource to include “energy and its 

associated renewable energy credit or renewable energy credits ….”  (20 ILCS 3855/1-

10)  For the June 2008-May 2009 planning period, the requirement is 2% of the “actual 

amount of electricity (megawatt-hours) supplied by the electric utility to eligible retail 

customers in the planning year ending immediately prior to the procurement,” which 

ComEd reports as 2% of 39,802 GWh, or 796,040 MWh.  The Company’s plan is to 

issue an RFP for acquiring renewable energy credits representing electricity produced 

from renewable resources during the June 2008-May 2009 planning period. 

 The Act also contains provisions placing certain constraints on the proportion of 

wind versus other renewable resources (20 ILCS 3855/1-75(c)(1)), on how much can be 

spent on the renewable resource portfolio each year (20 ILCS 3855/1-75(c)(2)), and on 

the location of the resources (20 ILCS 3855/1-75(c)(3)).  ComEd describes these other 

considerations as follows:  

In addition to procurement quantity, the Act has resource type, location 
and rate impact criteria for procuring renewable energy resources.  To the 
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extent available, cost effective wind energy resources from projects 
located first in Illinois, then in adjacent states and then in other states must 
make up a minimum of 75% of the total quantity of renewable energy 
resources purchased.  The remainder of the procurement may be satisfied 
with the lowest cost remaining wind and eligible non-wind resources, first 
from projects located in Illinois, then from adjacent states and then from 
other states until the total quantity of wind and non-wind resources 
procured meets the minimum percentage required for each year, subject 
to the rate impact criteria.  

(ComEd Plan at 28) 

 The Act’s rate impact criteria for the initial planning year is that the cost of 

procuring renewable energy resources must not permit rates to increase by more than 

0.5% of the amount paid per kWh for electric service by eligible retail customers during 

the June 1, 2006 through May 31, 2007 planning year.  (20 ILCS 3855/1-75(c)(2))  

According to ComEd’s calculations, the amount paid by eligible retail customers for 

electric service during the June 1, 2006 through May 31, 2007 planning year was 

$3,737 million, so the total cost of renewable energy resources for the June 1, 2008 

through May 31, 2009 delivery period is limited $18,685,000, which ComEd refers to as 

its Renewable Energy Resource Budget (“RRB”).  (ComEd Plan at 29)  ComEd appears 

to treat this as an absolute constraint, an interpretation of the Act shared by the Staff.  

 In ComEd’s plan, the Company gives the greatest priority to the percentage wind 

criterion (actually, they establish a quantity wind criterion), the second greatest priority 

to the within locational criteria, and the lowest priority to meeting the overall 2% 

renewable goal.  This is reflected in the following set of decision rules:  

[F]or the first 597,030 MWh (75% of 796,000 MWh) or RECs purchases, 
or until it has purchased all wind RECs offered, select wind RECs over 
non-wind RECs, select wind RECs in Illinois over wind RECs in adjacent 
states, and select wind RECs in adjacent states over wind RECs in other 
states.  If ComEd purchases 597,030 MWh of wind RECs before reaching 
the RRB, ComEd will purchase remaining RECs from wind or non-wind 
renewable energy resources based on least cost, but without regard to 
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cost will select RECs in Illinois over RECs in adjacent states, and select 
RECs in adjacent states over RECs in other states.  If ComEd purchases 
all wind RECs offered and still has not bought 597,030 MWh of RECs and 
has not reached the RRB, ComEd will purchase remaining RECs from 
non-wind renewable energy resources based on least cost, but without 
regard to cost will select RECs in Illinois over RECs in adjacent states, 
and select RECs in adjacent states over RECs in other states until the 
RRB is reached or wind RECs represent 75% of the total quantity of wind 
and non-wind RECs procured. 

(Id. at 104)2   

 The foregoing review of ComEd’s plan reveals that the Commission’s analysis of 

the Company’s renewable energy requirement proposal requires a two part analysis.  

First, the Commission needs to determine the priorities that apply in meeting the 

renewable energy resources goal under PA 95-0481.   Second, a set of decisional rules 

needs to be developed consistent with those priorities.  Staff believes that the highest 

priority under the IPAA is to meet the stated renewable energy resource standards (i.e., 

percent renewable energy resources) with resources that are cost-effective.  Section 

1-75(c)(1) of the IPAA (20 ILCS 3855/1-75(c)(1)) requires that certain minimum 

percentages (varying by year) of the load of eligible retail customers shall be generated 

from “cost-effective renewable energy resources ….”  Per Section 1-75(c)(1), “‘cost-

effective’ means that the costs of procuring renewable energy resources do not cause 

the limit stated in paragraph (2) of this subsection (c) to be exceeded.”3  (Id.)  The limits 

                                            

(continued…) 

2 Staff notes that the IPA Act refers to states that adjoin Illinois rather than adjacent states, and 
Staff submits that ComEd’s plan should use the words “adjoin” or “adjoining”, as referenced in 
the statute. 
3 Staff notes that the “caps” set forth in Section 1-75(c)(2) have a dual role.  In the first instance, 
those cap amounts are used to define “cost effective” renewable energy resources for planning 
purposes.  To the extent that a plan would require daily or hourly purchase of renewable energy 
resources over the planning period, the caps set forth in Section 1-75(c)(2) would also operate 
as a daily/hourly purchasing limitation.  In the instant case, ComEd is proposing to rely 
exclusively on RECs (i.e., not purchase any renewable energy resources to actually serve load), 
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in paragraph 2 are annual caps on the cost of renewable energy resources.  Section 1-

75(c)(1) also provides that “[t]o the extent that it is available, at least 75% of the 

renewable energy resources used to meet these standards shall come from wind 

generation.”  (Id.)  

 Under this language, the requirement to obtain the specified level of renewable 

resources within the cost cap (i.e., cost effective) is superior to the requirement to use 

75% wind.  The applicable standard is to obtain a particular level of “cost-effective” 

renewable energy resources.  Cost-effective is defined as not causing the caps in 

paragraph (2) to be exceeded.  The wind generation goal is conditional – “if available” – 

and is stated as a sub-requirement of the renewable energy resources standard – “75% 

of the renewable energy resources used to meet these standards shall come from 

wind generation.”  Thus, if using 75% wind generation results in a level of costs that 

exceeds the cap and there are other less costly renewable resources that would allow 

compliance with the percentage renewable resources standard, then wind generation is 

not a cost-effective resource as defined in the statute.  ComEd seems to acknowledge 

this interpretation of the IPA Act in Appendix F to its Plan at page 107: 

 The IPAA also includes a locational requirement for renewable energy resources: 

 (3) Through June 1, 2011, renewable energy resources shall be 
counted for the purpose of meeting the renewable energy standards set 
forth in paragraph (1) of this subsection (c) only if they are generated from 
facilities located in the State, provided that cost-effective renewable 
energy resources are available from those facilities. If those cost-effective 
resources are not available in Illinois, they shall be procured in states that 
adjoin Illinois and may be counted towards compliance. If those cost-
effective resources are not available in Illinois or in states that adjoin 

                                                                                                                                             
(continued from previous page) 

so only the former role is involved in this case.  
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Illinois, they shall be purchased elsewhere and shall be counted towards 
compliance. 

(20 ILCS 3855/1-75(c)(3).  The locational requirements of Section 1-75(c)(3) are 

mandatory – “shall be counted … only if” – whereas the wind requirements are 

permissive – “[t]o the extent that it is available, at least 75% of the renewable energy 

resources … shall come from wind ….”  While the IPAA is not exceedingly clear on the 

priority of the wind and locational requirements, Staff submits that it is consistent with 

the statutory language and reasonable to read the locational requirements as having a 

higher priority than the percent wind requirements.  Thus, Staff submits that ComEd’s 

plan and related decisional rules for RECs should reflect the following priorities:  (1) 

achieving the required level of renewable energy resources within the cost cap (i.e., 

meet the goal with cost-effective resources); (2) meeting the locational requirements; 

and (3) meeting the percent wind requirement.  Since there are varying levels of 

locational requirements, the wind requirement should be applied such that wind 

resources within each locational level are utilized before non-wind resources. 

 Assuming that the Commission agrees with Staff’s view of renewable energy 

resource priorities under the IPA Act, then ComEd’s decisional rules should be modified 

accordingly.    There may be more than one way to meet a given priority scheme.  Staff 

has not edited ComEd’s rules to achieve the proper priority scheme, but Staff did 

propose a set of rules in the Ameren utilities procurement docket (Docket 07-0527).  

Staff is open to an amendment of ComEd’s decisional rules that accomplish the correct 

priority scheme, but Staff proposes as an acceptable set of decision rules the decision 

rules proposed by Staff in the Ameren procurement docket, as follows: 
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REC Evaluation 

Offers for RECs will be received simultaneously from Illinois, adjacent 
states, and all other areas. 

Step 1 - Illinois REC offers will be ranked by unit price (lowest to highest). 
A REC portfolio will be built starting from the lowest unit cost until the TPT 
is met or the RRB is reached.  If the TPT is met, go to Step 4 (75% 
Minimum Wind Test).    If the RRB is reached without meeting the TPT, go 
to Step 2.  If the RRB is not reached and the TPT is not met, go to Step 3. 

Step 2 – The highest unit cost RECs shall be replaced with available lower 
cost RECs – starting with the next available lowest cost wind resource 
from states that adjoin Illinois, then the next available lowest cost non-
wind resource from states that adjoin Illinois, then the next available 
lowest cost wind resource from all other areas, then the next available 
lowest cost non-wind resource from all other areas -- until the TPT is met.   

Step 3 - RECs will be added  – starting with the next available lowest cost 
wind resource from states that adjoin Illinois, then the next available 
lowest cost non-wind resource from states that adjoin Illinois, then the next 
available lowest cost wind resource from all other areas, then the next 
available lowest cost non-wind resource from all other areas -- until the 
TPT is met or the RRB is reached.   

Step 4 (75% Minimum Wind Test) - If at least 75% of the RECs in the 
portfolio come from wind generation, the wind test is met and the bid 
evaluation is completed.  If the wind test is not met, go to Step 5 (75% 
Minimum Wind Adjustment). 

Step 5 (75% Minimum Wind Adjustment) - Non-wind RECs shall be 
replaced with wind RECs -- starting with the next available lowest cost 
Illinois wind resource, then the next available lowest cost wind resource 
from states that adjoin Illinois, then the next available lowest cost wind 
resource from other areas -- until the 75% Minimum Wind Test is met or 
the RRB is reached. 

 

E. Procurement Administrator 

 ComEd proposes to utilize the firm of NERA as its Procurement Administrator, 

and lists the lead NERA team members that would be working on the assignment.  At 

this time, Staff has no basis for opposing ComEd’s choice of Procurement 
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Administrator.  Staff further notes that NERA, with the same lead team members, was 

approved by the Commission to act as the Auction Manager for the 2006 Illinois 

Auction.  During the 2006 Illinois Auction, Staff found the NERA team to be highly 

professional and competent. 

F. Conclusions 

 Aside from the Company’s decision rules for selecting RECs and the contingency 

plan for the Exelon swap contract, Staff’s does not have objections, per se, to the 

Company’s procurement plan.  Rather, Staff has several unresolved questions.  Staff 

has been unable to resolve these questions in the time permitted under the Act to 

submit objections.  An additional two or three weeks devoted to analysis of the plan may 

clear up at least some of the issues.  However, it is inconceivable that Staff could 

perform a thorough review within the confines of a proceeding terminating within 60 

days of the plan’s filing, as required by the Section 16-111.5(j) of the Act. 

 On the other hand, Staff has not found any obvious defects in the proposed plan.  

Furthermore, any defects would be ameliorated by several factors.  First, a full two-

thirds of customer load is already covered by the existing SFC supply contracts entered 

into after the 2006 Illinois Auction.  Second, a significant portion of the expected 

remaining load will be covered by the statutorily required swap contract between 

ComEd and Exelon  The costs associated with these contracts are effectively sunk.  

Third, by statute, the plan is limited to covering the remaining load for only a twelve 

month period, and the Act clearly contemplates the use of standard wholesale market 

products.  This effectively excludes long-term contracts as well as long-term 

commitments to new power plants.  Thus, within fairly narrow parameters, the plan must 
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boil down to a question of what kind and quantity of forward contracts should be 

secured to hedge 12 months of unknown spot prices. 

 In answering this question, the Company has focused on specifying quantities for 

as many as 24 different time periods covering each hour of the June 2008 to May 2009 

planning year (12 months of on-peak and 12 months of off-peak hours).  However, the 

Company’s plan leaves significant latitude for how the Procurement Administrator will 

procure these quantities.  For instance, the plan mentions that bidders may be able to 

specify combinations of periods, subject to rules yet to be determined.  It is Staff’s belief 

that offering the opportunity to place combination bids may lead to lower average prices, 

but there does not appear to a mechanism for exploring such details in the context of 

this proceeding. 

 

IV. OBJECTIONS AND COMMENTS REGARDING PROPOSED TARIFFS 

A. Introduction - New Tariffs And Changes To Existing Tariffs 

 Along with the filing of its Procurement Plan, ComEd has filed changes to 

existing tariffs and new tariffs to accommodate its new electric supply procurement plan. 

As described in its Petition, tariff changes are necessary to accommodate changes in 

procurement to be implemented by the Company’s proposed procurement plan. (See 

generally “Verified Petition For Approval of Tariffs Implementing a New Competitive 

Procurement Process and Recovering Procurement Costs”, I.C.C. Docket No. 07-0531, 

Filed Oct. 29, 2007)  Although Staff agrees that changes to the tariff structure are 

necessary, Staff objects to, and has comments on, certain specific items within the 

proposed tariffs. 
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B. Rider AAF 

1. Background 

 Currently, as stated in ComEd’s existing Rider CPP – Competitive Procurement 

Process, 1st Revised Sheet No. 294.35,  

Three separate AAFs [Accuracy Assurance Factors], in cents/kWh 
rounded to the thousandths of a cent, are determined on a monthly basis. 
Such AAFs, the CPP-B AAF, the CPP-A AAF, and the CPP-H AAF, are 
applied to KWhs provided in the applicable effective period to retail 
customers for which the Company procures such supply as described in 
the CPP Blended segment, the CPP Annual Segment, and the CPP 
Hourly Segment subsections, respectively, of the General Process section 
of the Competitive Procurement Process part of this rider. 

 The CPP-Blended category was developed from the Illinois Auction Fixed Price 

Section in which suppliers provided bids to supply electricity for specified varying 

durations (17, 29, and 41 months) to develop a portfolio of rolling three-year supply 

contracts (1/3rd expiring each year ending May 31) for serving the residential and 

small/medium commercial customers. (See Commonwealth Edison Co., Docket No. 05-

0159, pp. 118-121 (Order, Jan 24, 2006) (“ComEd Procurement Order”)) Bidders were 

also allowed to bid on any one or combination of auction products. The CPP-Blended 

category included all residential, watt-hour, small load (demand not greater than 100 

kW), medium load (demand greater than 100 kW and did not exceed 400 kW), dusk to 

dawn lighting and general lighting customer groups. ComEd’s existing Rider CPP states 

that  

The Company procures full requirements electric supply via auction 
products attributable to the CPP Blended Segment in the provision of 
bundled electric service to retail customers taking service under Rate 
BES-R – Basic Electric Service-Residential (Rate BES-R), Rate BES-NRB 
– Basic Electric Service-Nonresidential (Blended) (Rate BES-NRB, and 
Rate BES-L – Basic Electric Service-Lighting (Rate BES-L).  

(Rider CPP, 1st Revised Sheet No. 284) 
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 The CPP-Annual category was also developed from the Illinois Auction Fixed 

Price Section in which suppliers provided bids to supply electricity for one year duration. 

The CPP-Annual category included all large load (demand greater than 400 kW but did 

not exceed 1,000 kW) and very large load (greater than 1,000 kW) customers. ComEd’s 

existing Rider CPP states that 

The Company procures full requirements electric supply via the auction 
product attributable to the CPP Annual Segment in the provision of 
bundled electric service to retail customers taking service under Rate 
BES-NRA and Rate BES-RR – Basic Electric Service-Railroad (Rate BS-
RR) with pricing determined in accordance with the CPP-A Charges 
subsection of the Monthly Charges section of such Rate BES-RR.  

(Rider CPP, 1st Revised Sheet No. 290) 

 As shown in the above statements from ComEd’s Rider CPP, a distinction is 

made that residential and small/medium commercial and industrial (“C&I”) customers 

and lighting customers are currently supplied electricity through supplier forward 

contracts (“SFCs”) entered into pursuant to the blended fixed rate auction product, while 

customers using 400 kW and greater are currently supplied electricity through SFCs 

entered into pursuant to the annual fixed rate auction product.  

 From these two sets of distinct SFCs, ComEd developed, and has been 

charging, a separate Accuracy Assurance Factor (“AAF”) to (1) the residential and 

small/medium C&I and lighting customers and (2) all customers 400 kW and greater. 

Thus, the costs of the SFCs for the residential, small/medium C&I and lighting 

customers, along with the related AAF for these customers, were charged only to the 

residential, small and medium C&I and lighting customers. Similarly, the costs of the 

SFCs for the 400 kW and greater customers, along with the related AAF for these 

customers, were charged only to those larger customers. 
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 In its filing in this docket, ComEd proposes to calculate, on a monthly basis, from 

the effective date of the order until May 31, 2008, two AAFs: the B-AAF and the A-AAF. 

According to the proposed Rider AAF: 

The B-AAF is applicable to kilowatt-hours (kWhs) provided during each 
such effective period to retail customers for which the Company is 
procuring full requirements electric supply and to which the Residential 
Customer Group, the Watt-Hour Customer Group, the Small Load 
Customer Group, the Medium Load Customer Group, the Dusk to Dawn 
Lighting Customer Group, or the General Lighting Customer Group is 
applicable.  

(ComEd Attachment B; Original Sheet No. 660) 

 Thus, the B-AAF and the A-AAF will be in effect until May 31, 2008. The A-AAF 

will be applicable to customers served in the Large Load Customer Group and the Very 

Large Load Customer Group, which includes customers with a maximum monthly 

demand equal to or greater than 400 kW.  

 Beginning on June 1, 2008, ComEd will no longer be required to provide electric 

supply to customers 400 kW and greater under PA 95-0481 (see 220 ILCS 5/16-

113(b)), which were declared competitive on August 28,2007. However, for several 

additional months, as ComEd and PJM Interconnection L.L.C. (“PJM”) conclude the 

settlement process for contracts associated with the 400 kW and greater customers, the 

settlement balances for the effective periods for March through May 2008 will be 

assigned to the residential and small/medium C&I customers, because the 400 kW and 

greater customers will no longer be a supply group responsibility of ComEd, and there 

will not be any 400 kW and greater supply customers of ComEd to whom an A-AAF 

could be charged after May 31, 2008.  

 Thus, ComEd proposes that any credit or debit balance for the A-AAF, as 

determined in ComEd’s settlement process with PJM for the effective periods 
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associated with March through May 2008, should then be assigned to the residential 

and small/medium C&I customers. 

2. Staff’s Concerns 

 While Staff is in agreement that the Company’ new proposed Rider AAF is 

necessary, Staff has concerns about ComEd’s proposal and believes that the 

Commission should be fully informed about how ComEd’s proposed Rider AAF works. 

The Company provided one minor attempt, at paragraph 26 of Mr. Alongi’s affidavit, to 

explain Rider AAF, and did not provide any discussion or detailed explanation in Mr. 

Alongi’s affidavit that the credit or debit balance of the A-AAF would be assigned to the 

residential and small/medium C&I customers.  (07-0531 ComEd Procurement Tariff 

Filing, Attachment C, p. 8) 

 Proposed Rider AAF will ensure that ComEd recovers its full cost of providing 

electric supply for the 400 kW and greater customer segment. However, to ensure full 

cost recovery, residential and small/medium C&I customers will be assigned the credit 

or debit balance of the A-AAF as caused by the 400 kW and greater customers. To the 

extent that the 400 kW and greater customers cause an underpayment balance for 

additional months after May 2008, ComEd proposes that the residential and 

small/medium C&I customers would be required to pay for, and subsidize, that 

underpayment balance that resulted from the purchase of electric supply for the 400 kW 

and greater customers. Conversely, to the extent that the 400 kW and greater 

customers cause an overpayment balance for additional months after May 2008, 

ComEd proposes that the residential and small/medium customers would receive the 

overpayment amount and be subsidized by the 400 kW and greater customers.  
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 While Staff is not objecting to the Companies’ proposed A-AAF assignment 

method, Staff is expressing its concern and providing its comments to the Commission 

so that the Commission is more fully informed about ComEd’s proposal. Staff has 

concerns about the Rider AAF proposal because of the subsidization issue.  

 Finally, it appears to Staff that there may be at least two alternatives, other than 

ComEd’s proposal, for the disposition of the credit or debit balance of the A-AAF, which 

will occur for the effective periods associated with March through May 2008. The first 

possible alternative would be that any underpayment or overpayment from the 400 kW 

and greater customers not be assigned to the residential and small/medium C&I 

customers and, instead, that the final credit or debit amounts for these effective periods 

would be assigned to the Company.  

 Obviously, the Company will be concerned with the possibility of not being able 

to fully recover costs. Further, Staff in no way questions the prudence of these costs. 

However, as between the Company and the residential and small/medium non-

residential customer group, the Company has more input and responsibility for any 

over- or under-recovery of supply costs related to the 400 kW and greater customer 

group. 

 A second possible alternative would be that the Company is allowed to assign 

the over- or under-payment to the customers who were the likely causers of the final A-

AAF amount. The customers who are served under this rider over the final three months 

of March through May 2008 would likely be the customers who caused the final A-AAF 

amounts for the remaining effective periods. The amount to be charged or refunded 

could be prorated on a usage basis for those three months of use. 
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 In summary, Staff believes that no language can be found in existing Rider CPP 

or the ComEd Procurement Order that specifies that the AAF determined for the 

customers in one auction segment (400 kW and greater) can be assigned to the AAF for 

customers of another auction segment (residential and small/medium C&I). Staff 

believes that if the Commission finds ComEd’s proposed AAF assignment method to be 

appropriate, then the order in this docket must approve that recovery method.   

 If the Commission finds that ComEd’s proposed A-AAF assignment method is 

not appropriate, then the Commission should order the Company to modify its proposed 

tariffs so that residential and small/medium C&I customers are not responsible for the 

underpayment, or overpayment, of electric supply incurred by customers who are not 

served by ComEd after May 2008 . 

 

C. Rider PE - Mitigation Proposal 

 Rate mitigation has become an important issue for the design of ComEd’s retail 

rates. Interest in rate mitigation has risen in conjunction with the growing concern by 

ComEd ratepayers about bill impacts. The end of the legislative rate freeze on January 

1, 2007, combined with the implementation of cost-based rates based on electric supply 

obtained through the Illinois Auction, resulted in significant bill impacts for certain 

ComEd ratepayers even though a plan to mitigate bill impacts had been placed into 

effect in the Commission Order approving the auction process.  (See Commonwealth 

Edison Co., Docket No. 05-0159, p. 231-232 (Order, Jan. 24, 2006)) 

These bill increases produced a strong reaction by ratepayers and their elected 

representatives. The Commission responded by launching an investigation (Docket No. 
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07-0166) to examine and address the bill impacts arising under the new ComEd rates.  

In that proceeding, the Commission approved changes to retail rates to address the bill 

impacts that had affected residential space heating customers. These changes 

recognized that bill impacts had become a primary ratemaking concern for ComEd 

customers. 

The issue of rate mitigation for the costs resulting from the next round of supply 

procurement to become effective on June 1, 2008 was discussed in Docket No. 07-

0166. The issue was raised by Staff, which argued that any changes in supply costs 

resulting from the auction should be applied to applicable bundled customers on an 

equal percentage basis. (See Illinois Commerce Comm’n v. Commonwealth Edison Co., 

Docket No. 07-0166, pp. 28-31 (Order, Oct. 11, 2007) (“07-0166 Order”))  The 

Company for its part proposed revising the mitigation mechanism in the upcoming 

auction to reflect a more narrow range of increases.  (Id., p. 31)  The Commission 

responded to the Staff proposal as follows: 

 Having reviewed the record, the Commission concludes that it is 
not appropriate to adopt Staff’s proposal to eliminate the role of the rate 
prism and rate mitigation plans in establishing re3tail supply rates. 
Departure from cost-based revenue allocations and intra-class rates in 
favor of an across-the-board increase or decrease would be a significant 
action and whether such an action of this magnitude will be necessary to 
avoid disproportionate rate impacts resulting from the procurement of 
supply is not known at this time. 

 For similar reasons, the Commission will not adopt ComEd’s 
proposal to modify the mitigation plan that is currently in place. While 
ComEd’s proposal would not constitute as extreme of a deviation from 
cost-based revenue allocations and intra-class rates if adopted, it is 
unclear today if the proposed change is necessary. Additionally, given the 
manner in which the rate mitigation plan functions, by capping the rates at 
the higher of the two alternatives, the record is not clear how lowering one 
of the two alternatives might affect the resulting rates. To the extent future 
procurement and/or delivery services rates warrant further consideration 
of Staff’s or ComEd’s proposal, they may be revisited at that time. 
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Accordingly, the Commission will not adopt either Staff’s or ComEd’s 
proposal at this time.  

(Id., p. 34) 

Thus, the Commission declined to adopt Staff’s equal percentage increase 

proposal in Docket 07-0166 because the Commission had terminated the auction 

process and no substitute procurement plan had been tendered at that time. 

Nevertheless, the Commission left the door open stating that the proposals may be 

considered if warranted by future events. 

Now is the appropriate time to consider mitigation proposals. A new procurement 

plan has now been proposed and the Commission must decide how any cost changes 

resulting from the new procurement process are to be allocated among bundled 

ratepayers. Thus, the supply rate mitigation issue should be revisited because this 

docket provides the final opportunity, absent opening a subsequent new docket, to 

address associated bill impacts before the new procurement costs become effective on 

June 1, 2008. 

ComEd, for its part, has presented a mitigation proposal with its filing which limits 

bill increases for individual customer groups to no more than 5% above the average for 

bundled customers. (ILL. C.C. No. 4, Original Sheet No. 641, Attachment B) This 

proposal would certainly narrow the range of potential increases from the current 

mitigation plan for the auction process which allows increases to rise to the maximum of 

20% or 150% of the average. 

Nevertheless, Staff is concerned because the Company’s proposed mitigation 

plan would allow some realignment of supply costs and overall bills, between customer 

classes, for bundled ratepayers. Furthermore, what that realignment will be is not known 
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at this time.  Staff believes it would be undesirable to adopt a proposal to realign costs 

between customer classes for bundled customers on June 1, 2008, because the 

Commission has just concluded its rate design investigation for the Company (Docket 

No. 07-0166) and has identified a rate design which it believes appropriately balances 

bill impacts for bundled ratepayers. It would be risky policy to change these 

relationships on June 1, 2008. 

The better alternative would allocate any increase or decrease in supply charges 

resulting from the procurement of power on an across-the-board basis among all 

bundled customers. That across-the-board approach would include bundled customers 

with demands of less than 400 kW. 

The across-the-board approach would maintain consistency with the 

Commission’s recently concluded rate redesign process. It would ensure that no 

customer group, or groups, receives an inordinate supply cost increase when supply 

costs change on June 1, 2008. Given the current lack of information about what these 

changes will be, the across-the-board approach will best ensure that no group of 

customers receives an inordinate increase over the current supply charges. 

 In summary, the Commission should reject the Company’s proposed mitigation 

plan. Instead, the Commission should consider passing along any changes to supply 

charges arising on June 1, 2008, by revising such supply charges for all rate classes on 

an equal percentage basis to recover supply costs associated with the next set of bid 

results. For example, if supply costs rise by ten percent, Staff proposes that each rate 

class’ supply charge prior to June 1, 2008, be raised by the same ten percent. Similarly, 
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if overall supply costs decline by ten percent, the proposal would reduce all existing rate 

classes’ supply charges by that same ten percent. 

D. Riders PE – General Tariff Language Concerns 

 Staff also has concerns with certain tariff language contained in the Company’s 

proposed Rider PE. The Company has included a number of references to cost 

standards that are inappropriate for a retail tariff. For example, the language on 

preexisting contracts-supplier forward contracts states, “’the full costs of procuring 

electric supply’ incurred by the Company pursuant to SFCs are ‘deemed to have been 

prudently incurred’ in accordance with Section 16-111.5(l) of the Act.” (Ill. C.C. No. 4, 

Original Sheet No. 633, Attachment B) 

 A similar issue arises for the discussion of preexisting contracts – financial swap 

contracts. The tariff includes a statement that, “’the costs incurred by the Company 

pursuant to such financial swap contracts are ‘deemed prudently incurred and 

reasonable in amount’ and the Company is ‘entitled to full cost recovery’ in accordance 

with Section 16-111.5(k) of the Act.” 

 The problem again arises in the discussion of the purchased electricity price. The 

tariff states that, “the Company is entitled to ‘recover its costs of procuring power and 

energy under this Section (Section 111.5 of the Act)’ and ‘all such costs shall be 

deemed to have been prudently incurred.” (Ill. C.C. No. 4, Original Sheet No. 637, 

Attachment B) 

 Putting aside the issue of whether the above language is consistent with PA 95-

0481(which is addressed with respect to Rider PE – Purchased Electricity language in 

Section E below), that language should be removed from the proposed tariffs on the 
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grounds that such language is simply inappropriate and unnecessary for inclusion in the 

tariffs. Staff submits that statements in a tariff paraphrasing statutory language 

addressing whether certain costs are to be deemed prudent or allowed by the 

Commission do not belong in a tariff establishing the rates to be charged to bundled 

customers.  

 Whether the specific costs subject to the foregoing language are to be deemed 

prudent, eligible for recovery or ineligible for recovery is governed by statute, and does 

not require inclusion of the statutory language in a tariff to be effective.  Thus, this 

language is simply unnecessary.  Moreover, since the language is more than a mere 

quotation of the statute, it involves or presents an interpretation of these statutory 

requirements, limitations and prohibitions that may conflict with the actual intent and 

meaning of the statute.  For instance, Staff submits that while the legislature deemed 

entering into the SFC’s and swap contracts as prudent, there is no indication the 

legislature intended to excuse utilities from the consequences of future discretionary 

conduct that could increase the costs otherwise incurred under the SFCs or swap 

contract.  Thus, not only is such language unnecessary, but it also runs the risks of 

creating a conflict with the statute and impeding the Commission’s efforts to determine 

the reasonableness of these costs in subsequent proceedings. Therefore, all language 

pertaining to the standards for recovery of procurement costs should be removed from 

the tariff. 

 Moreover, a tariff defines the relationship between the consumer and the utility, 

and not the utility and the law or the regulatory body that governs it.  The Illinois 

Supreme Court has succinctly stated that, 
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 A tariff is usually drafted by the regulated utility, but when duly filed 
with the Commission, it binds both the utility and the customer and 
governs their relationship. See Danisco Ingredients USA, Inc. v. Kansas 
City Power & Light Co., 267 Kan. 760, 765, 986 P.2d 377, 381 (1999). 
Once the Commission approves a tariff, it "is a law, not a contract, and 
has the force and effect of a statute." Illinois Central Gulf R.R. Co. v. 
Sankey Brothers, Inc., 67 Ill. App. 3d 435, 439, 384 N.E.2d 543, 23 Ill. 
Dec. 749 (1978), aff'd, 78 Ill. 2d 56, 398 N.E.2d 3, 34 Ill. Dec. 328 (1979). 

 (Adams v. N. Ill. Gas Co., 211 Ill. 2d 32, 32-33 (2004)) 

 Language on 1) preexisting contracts – supplier forward contracts, 2) preexisting 

contracts – financial swaps contracts and 3) the discussion of the purchased electricity 

price should be removed from the tariff, because that language is already enacted by a 

statute and is inappropriately included in a tariff because it does not further the 

relationship between the customer and the utility.  Rather, inclusion of such language 

merely confuses the relationship which the remainder of the tariff attempts to govern, 

and should consequently be removed. 

E. Rider PE - Purchased Electricity 

1. Issue of Prudence 

 ComEd’s Rider PE – Purchased Electricity, sheet no. 637, sets forth three types 

of costs, a, b and c, to be included in Purchased Electricity Prices (“PEPs”). 

… Costs included in the PEPs include (a) applicable costs incurred by the 
Company in meeting its obligations in accordance with the Procurement 
Obligations section of this rider; (b) costs incurred by the Company in 
arranging and providing for the supply of electric power and energy in 
accordance with the Procurement Obligations section of this rider, 
including costs to meet collateral requirements or other forms of security 
requirements; and (c) costs incurred by the Company in relation to the 
development, approval, or implementation of or compliance with any 
preexisting contract or any procurement plan that is put into effect 
pursuant to Section 1-75 of the IPA Act and Section 16-111.5 of the Act, 
including any fees assessed by the IPA, and including without limitation, 
attorney, consultant, and expert witness fees. As provided in Section 16-
111.5(l) of the Act, the Company is entitled to "recover its costs of 
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procuring power and energy under this Section (Section 16-111.5 of the 
Act)," and "all such costs shall be deemed to have been prudently 
incurred." The Company is not allowed to mark-up or include a return on 
such costs. … 

ComEd’s tariff then states that ComEd is entitled to "recover its costs of procuring 

power and energy under this Section (Section 16-111.5 of the Act)," and "all such costs 

shall be deemed to have been prudently incurred."  ComEd cites to Section 16-111.5 to 

support these statements.   The statement that “All such costs shall be deemed to have 

benn prudently incurred” appears to apply to all three cost categories, a, b and c, 

described earlier in the tariff.  While the legislature did provide that certain costs shall be 

deemed to have been prudently incurred, Staff disagrees with ComEd’s proposed 

language because it is contrary to the provisions of Section 16-111.5(l) to the extent it 

indicates or implies that all three cost categories are to be deemed prudently incurred. 

 While new Section 16-111.5(l) contains a sentence stating “All such costs shall 

be deemed to have been prudently incurred,” the context in which that statement is 

made indicates that it applies only to the costs of procuring power under supply 

contracts entered into before the effective date of Section 16-111.5 for the provision of 

full requirements service to bundled customers4 as described in the immediately 

preceding sentence:  

A utility shall recover through the tariff all reasonable costs incurred to 
implement or comply with any procurement plan that is developed and put 
into effect pursuant to Section 1-75 of the Illinois Power Agency Act and 
this Section, including any fees assessed by the Illinois Power Agency, 
costs associated with load balancing, and contingency plan costs. The 
electric utility shall also recover its full costs of procuring electric 
supply for which it contracted before the effective date of this 

                                            
4 In other words, the cost of supply obtained pursuant to the Supplier Forward Contracts entered 
into pursuant to the Illinois Auction held in 2006 for bundled service provided after December 
31, 2006. 
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Section in conjunction with the provision of full requirements service 
under fixed-price bundled service tariffs subsequent to December 31, 
2006. All such costs shall be deemed to have been prudently 
incurred. 

(220 ILCS 5/16-111.5(l) (emphasis added))  That the costs to be deemed prudent are 

the costs of supply contracts described in the immediately preceding sentence is not 

only supported by a common sense reading of the relevant language, but also by the 

rule of statutory construction known as last antecedent doctrine.  “Under the doctrine of 

the last antecedent, relative or qualifying words or phrases in a statute serve only to 

modify words or phrases which are immediately preceding.  They do not modify those 

which are more remote.”  (McMahan v. Industrial Comm'n, 183 Ill. 2d 499, 511-512 

(1998)) 

 ComEd’s proposed language would also render similar language regarding the 

prudency of certain costs in Section 16-111.5(k) meaningless, contrary to the well-

established rule that a statute must be construed “so that no term is rendered 

superfluous or meaningless.”  (PrimeCo Personal Communications v. Illinois Commerce 

Comm’n, 196 Ill.2d 70, 91 (2001); see also People v. Wisslead, 108 Ill. 2d 389, 394 

(1985); Town of Libertyville v. Blecka, 180 Ill. App. 3d 677, 681 (2nd Dist. 1989), appeal 

denied 127 Ill. 2d 619 (1989))  Subsection (k) of Section 16-111.5 provides that “each 

electric utility subject to this Section shall enter into one or more multi-year financial 

swap contracts that become effective on the effective date of this amendatory Act.”  

(220 ILCS 16-111.5(k))  Subsection (k) also provides that “[c]osts incurred pursuant to a 

contract authorized by this subsection (k) shall be deemed prudently incurred and 

reasonable in amount and the electric utility shall be entitled to full cost recovery 

pursuant to the tariffs filed with the Commission.”  (Id.)  According to ComEd’s tariff 
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language, the cost of swap contracts would be deemed prudent under the language of 

Section 16-111.5(l), thus rendering the deemed prudent language of Section 16-

111.5(k) superfluous and meaningless, contrary to well established principles of 

statutory construction. 

 Because ComEd is interpreting Section 16-111.5(l) rather than quoting it, and 

because the proposed language presents an interpretation that is contrary to law and 

would improperly limit the Commission and other parties, Staff recommends that the 

tariff either delete the statement that “All such costs shall be deemed to have been 

prudently incurred” or replace the cost summary and the deemed prudent language with 

a simple reference to Section 16-111.5(l).  Such changes are necessary to prevent the 

tariff from limiting the Commission’s review and approval of such costs to the extent 

provided for under the law. 

 Finally, Staff takes exception to the language that ComEd is allowed to recover 

“costs to meet collateral requirements or other forms of security requirements” for two 

reasons.  First, if ComEd were to rely on the same sources of credit for power 

procurement that it relies on for other liquidity needs, the costs of those sources of 

credit would have to be allocated between power procurement and general corporate 

purpose, based upon Staff’s review of ComEd tariffs, ComEd proposes no means of 

allocating those costs.  Second, the cost of credit is a function of credit rating, which 

itself is a function of management actions.  Hence, the actions of ComEd’s 

management could be responsible for increases in the costs of collateral requirements.  

If those actions were imprudent, the resulting increase in the cost of collateral 

requirements should not be recovered from customers.  
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 The alternative replacement language that Staff recommends subject to further 

change as set forth in the next section is the following:  

…Costs included in the PEPs include (a) applicable costs incurred by the 
Company in meeting its obligations in accordance with the Procurement 
Obligations section of this rider; (b) costs incurred by the Company in 
arranging and providing for the supply of electric power and energy in 
accordance with the Procurement Obligations section of this rider, 
including costs to meet collateral requirements or other forms of security 
requirements ; and (c) costs incurred by the Company in relation to the 
development, approval, or implementation of or compliance with any 
preexisting contract or any procurement plan that is put into effect 
pursuant to Section 1-75 of the IPA Act and Section 16-111.5 of the Act, 
including any fees assessed by the IPA, and including without limitation, 
attorney, consultant, and expert witness fees. As provided in Section 16-
111.5(l) of the Act, the Company is entitled to "recover its costs of 
procuring power and energy under this Section (Section 16-111.5 of the 
Act)," and "all such costs shall be deemed to have been prudently 
incurred." The Company is not allowed to mark-up or include a return on 
such costs. … 

Or in the alternative: 

… Costs included in the PEPs are those costs set forth in Section 16-
111.5(l).include (a) applicable costs incurred by the Company in meeting its 
obligations in accordance with the Procurement Obligations section of this rider; 
(b) costs incurred by the Company in arranging and providing for the supply of 
electric power and energy in accordance with the Procurement Obligations 
section of this rider, including costs to meet collateral requirements or other 
forms of security requirements; and (c) costs incurred by the Company in relation 
to the development, approval, or implementation of or compliance with any 
preexisting contract or any procurement plan that is put into effect pursuant to 
Section 1-75 of the IPA Act and Section 16-111.5 of the Act, including any fees 
assessed by the IPA, and including without limitation, attorney, consultant, and 
expert witness fees. As provided in Section 16-111.5(l) of the Act, the Company 
is entitled to "recover its costs of procuring power and energy under this Section 
(Section 16-111.5 of the Act)," and "all such costs shall be deemed to have been 
prudently incurred." The Company is not allowed to mark-up or include a return 
on such costs. … 
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2. Define Reasonable Supply Administrative Costs to be 
Recovered to the Level Set in the Last Rate Proceeding 

 Staff proposes that the reasonable supply administrative costs to be recovered 

through Rider PE be set in ComEd’s last rate proceeding rather than ComEd recovering 

all actual supply administrative costs as proposed by ComEd.  By allowing all actual 

supply administrative costs to be recovered through Rider PE, there is no incentive for 

ComEd to be conservative in incurring costs that can be related to the procurement of 

power and energy supply.  There is an incentive for ComEd to classify common costs 

as costs attributable to procuring power supply.  In addition, the tariff language 

describing costs that are recoverable through Rider PE is overly broad and ambiguous.  

The language states: 

…costs incurred by the Company in relation to the development, approval, 
or implementation of or compliance with any preexisting contract or any 
procurement plan that is put into effect pursuant to Section 1-75 of the IPA 
Act and Section 16-111.5 of the Act, including any fees assessed by the 
IPA, and including, without limitation, attorney, consultant, and expert 
witness fees… 

To avoid the confusion that would have to be settled in each and every annual 

reconciliation proceeding before the Commission, Staff proposes that the language be 

changed as follows: 

Costs included in the PEPs include (a) applicable costs incurred by the 
Company in meeting its obligations in accordance with the Procurement 
Obligations section of this rider; (b) supply administrative costs incurred by 
the Company in arranging and providing for the supply of electric power 
and energy in accordance with the Procurement Obligations section of this 
rider, would be as set in the Company’s last rate proceeding including 
costs to meet collateral requirements or other forms of security 
requirements; and (c) costs incurred by the Company in relation to the 
development, approval, or implementation of or compliance with any 
preexisting contract or any procurement plan that is put into effect 
pursuant to Section 1-75 of the IPA Act and Section 16-111.5 of the Act, 
including any fees assessed by the IPA, and including without limitation, 
attorney, consultant, and expert witness fees. As provided in Section 16-
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111.5(l) of the Act, the Company is entitled to "recover its costs of 
procuring power and energy under this Section (Section 16-111.5 of the 
Act)," and "all such costs shall be deemed to have been prudently 
incurred." The Company is not allowed to mark-up or include a return on 
such costs. … 

As noted above, Staff recommends that this section of the tariff simply state that “Costs 

included in the PEPs are those costs set forth in Section 16-111.5(l).”, however, if that 

recommendation is rejected by the Commission then the above change to address 

supply administrative costs is necessary.  Regardless, if that recommendation is 

rejected or accepted, the Commission’s order in this proceeding should clearly state 

that the supply administrative costs incurred by the Company in arranging and providing 

for the supply of electric power and energy in accordance with the procurement 

obligations section of the rider, would be as set in the Company’s last rate proceeding.   

3. Internal Controls and Audit of Purchased Electricity Costs 

 As discussed previously, ComEd’s Rider PE – Purchased Electricity, Original 

Sheet No. 637 allows for a broad range of procurement costs to be recovered.  Rider 

PE in original sheet no. 648 provides for an internal audit of costs recovered pursuant to 

Rider PE.  Given the possibility for costs to be recovered more than once in rates (i.e., 

the possibility that costs recovered through the rider are also included in base rates), 

the Commission should order ComEd to put in place accounting controls to prevent the 

double recovery of these costs.  ComEd should be further ordered that in performing its 

internal audits referenced on Sheet No. 648, it should audit those controls and provide 

copies of the audits to the Commission Staff on an annual basis. 

MISCELLANEOUS GENERAL PROVISIONS. 

* * * 
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Each year beginning in 2009, the Company must conduct an internal audit 
of its costs for the previous PJM Planning Year and recoveries of such 
costs pursuant to this rider. The internal audit shall include, but not be 
limited to: 1) a test that accounting controls are effectively preventing the 
double recovery of costs through Rider PE and through other means, 2) 
test customer bills to determine whether Rider PE is being properly 
applied to such bills, 3) test that revenues generated from Rider PE are 
correctly stated, and 4) test that costs recovered through Rider PE are 
reasonable  The Company must also prepare a report each year that 
summarizes the results of such audit. Such report must be submitted to 
the ICC in an informational filing, with copies of such report provided to the 
Manager of the Staff's Accounting Department and the Director of the 
Staff's Financial Analysis Division within sixty (60) calendar days after the 
end of the effective period associated with the May determination period of 
such PJM Planning Year.  Such report must be verified by an officer of the 
Company. 

 Finally, consistent with Staff’s arguments above, Staff recommends revisions to 

the tariff language for Riders PPO and Rider BES–H with regard to the internal audit 

referenced on Sheet No. 668 and 336.3, respectively.   In particular Staff recommends 

that those tariffs be revised to include the following statement: 

The internal audit shall include, but not be limited to: 1) a test that 
accounting controls are effectively preventing the double recovery of costs 
through Rider PE and through other means, 2) test customer bills to 
determine whether Rider PE is being properly applied to such bills, 3) test 
that revenues generated from Rider PE are correctly stated, and 4) test 
that costs recovered through Rider PE are reasonable. 

 

4. Reasonableness of Purchased Electricity Costs 

 In ComEd’s Rider PE – Purchased Electricity, Original Sheet No. 648 (ComEd 

Petition, Attachment B, Part V of V) under Miscellaneous General Provisions, the tariff 

provides that: 

MISCELLANEOUS GENERAL PROVISIONS. 

The Company is not required to obtain any consent or other approval, 
whether prospective, contemporaneous, or retrospective, from the ICC or 
any other entity in order to issue bills containing any Retail Purchased 
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Electricity Charge, Retail PJM Services Charge, or PEA Factor 
determined in accordance with the provisions of this rider or in order to 
collect any such Retail Purchased Electricity Charge, Retail PJM Services 
Charge, or PEA Factor provided, however, that any such PEA Factor is 
subject to adjustment to correct accounting errors in accordance with 
Section 16-111.5(l) of the Act. 

* * * 

Each year beginning in 2009, no earlier than ninety (90) calendar days 
after the end of the effective period associated with the May determination 
period of such year, a proceeding must commence in accordance with 
Section 16-111.5(l) of the Act to "provide for the correction, on at least an 
annual basis, of any accounting errors that may occur" in the application of 
the provisions of this rider. Any correction of any such error is determined 
and applied in accordance with lawful orders issued by the ICC in such 
proceeding. 

The above language gives the impression that none of the costs which a utility is 

allowed to recover pursuant to Section 16-111.5 need to be found reasonable by the 

Commission on an annual basis.  While Section 16-111.5(l) does address the need to 

address accounting errors that may occur, Section 16-111.5(l) also provides that an 

electric utility’s tariff among other costs set forth in that section can only recover for “just 

and reasonable costs that the utility incurs in arranging and providing for the supply of 

electric power and energy” and “all reasonable costs incurred to implement or comply 

with any procurement plan that is developed and put into effect pursuant to Section 1-75 

of the Illinois Power Agency Act and this section, including any fees assessed by the 

Illinois Power Agency, costs associated with load balancing, and contingency plan 

costs.” (220 ILCS 5/16-111.5(l)) (emphasis added)  

 Given that Section 16-111.5(l) puts a qualifier of reasonableness on certain cost 

recoveries by the utilities, Staff recommends that ComEd’s tariff language be revised so 

that the tariff  is clear to all interested parties and consistent with the law that the 

reconciliation to take place beginning in 2009 shall also involve a determination that the 
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cost incurred in arranging and providing the supply of power and energy are reasonable 

and that the costs incurred to implement or comply with any procurement plan 

developed and put into effect pursuant to the Illinois Power Agency Act, including fees 

assessed by the Agency, costs associated with load balancing and contingency plan 

costs are reasonable as well. 

 Staff recommends the following changes to the tariff language: 

MISCELLANEOUS GENERAL PROVISIONS. 

The Company is not required to obtain any consent or other approval, 
whether prospective,  contemporaneous, or retrospective, from the ICC or 
any other entity in order to issue bills containing any Retail Purchased 
Electricity Charge, Retail PJM Services Charge, or PEA Factor 
determined in accordance with the provisions of this rider or in order to 
collect any such Retail Purchased Electricity Charge, Retail PJM Services 
Charge, or PEA Factor provided, however, that any such PEA Factor is 
subject to adjustment to in accordance with lawful orders issued by the 
ICC in annual reconciliation proceedings to correct for accounting errors 
and the reasonableness of costs in accordance with Section 16-111.5(l) of 
the Act. 

* * * 

Each year beginning in 2009, no earlier than ninety (90) calendar days 
after the end of the effective period associated with the May determination 
period of such year, a proceeding must commence in accordance with 
Section 16-111.5(l) of the Act to "provide for the correction, on at least an 
annual basis, of any accounting errors that may occur" in the application of 
the provisions of this rider. Any correction of any such error is determined 
and applied in accordance with lawful orders issued by the ICC in such 
proceeding.  Such proceeding shall also include a determination that any 
costs incurred in arranging and providing the supply of power and energy 
are reasonable as well as a determination that any costs incurred to 
implement or comply with any procurement plan developed and put into 
effect pursuant to the Illinois Power Agency Act, including fees assessed 
by the Agency, costs associated with load balancing and contingency plan 
costs are reasonable as well. 

 In addition, tariff language on Original Sheet No. 630 indicating the Purpose of 

Rider PE insinuates that “all” costs incurred by the Company related to the procurement 
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of power must be allowed to be recovered through Rider PE.  For the same reasons 

provided for original sheet no. 648 regarding reasonableness of costs, Staff proposes 

the following language changes: 

…In accordance with Section 16-111.5(l) of the Public Utilities Act (Act), 
the primary purpose of this rider is to allow the Company to recover all the 
reasonable costs it incurs related to the procurement of all such 
component services. 

Or, in the alternative, the following language could be stricken as the language is 

unnecessary. 

…In accordance with Section 16-111.5(l) of the Public Utilities Act (Act), 
the primary purpose of this rider is to allow the Company to recover all the 
costs it incurs related to the procurement of all such component services. 

 Finally, throughout its tariffs, ComEd has taken the position that a reconciliation 

proceeding does not involve a determination of the reasonableness of costs, but rather 

the reconciliation proceedings exists solely to correct for “accounting errors” (See e.g., 

Rate BES-H, original sheet nos. 336.2 (3rd par. “accounting error”), and 336.3 (3rd and 

4th par., “accounting error”) and Rider PE original sheet no. 647, definition of Factor A, 

(“accounting error”))    Consistent with Staff’s arguments above regarding the 

reasonableness of costs in Rider PE, the previously mentioned tariffs and any other 

tariffs with similar language should be revised consistent with Staff’s proposed language 

above for Rider PE to include language that the reconciliation proceeding includes a 

reasonableness of cost determination. 
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F. Rate BES – Basic Electric Service, Miscellaneous General Provisions 

 ComEd’s Rider BES, tariff Sheet No. 658 refers to certain uncollectible factors to 

be used in the determination of the Purchased Electricity Charges and PJM Service 

Charges in accordance with the Purchased Electricity Charges subsection and the PJM 

Services subsection, respectively, of the Monthly Charges section of this tariff as 

follows: 

* * * 
 

The uncollectible factors used to determine the Purchased Electricity 
Charges and PJM Services Charges in accordance with the Purchased 
Electricity Charges subsection and the PJM Services subsection, 
respectively of the Monthly Charges section of this tariff are as follows: 

Customer Supply Group or Subgroup     Uncollectible 
          Factor 
 
 
Residential Non-Electric Space Heating Customer Subgroup  1.0143 
Residential Electric Space Heating Customer Subgroup  1.0143 
Watt-Hour Non-Electric Space Heating Customer Subgroup  1.0029 
Demand Non-Electric Space Heating Customer Subgroup  1.0029 
Nonresidential Electric Space Heating Customer Subgroup  1.0004 
General Lighting Customer Group     1.0004 

 
* * * 

 
 The tariff further indicates that the aforementioned factors notwithstanding, in the 

event the ICC approves Rider UF – Uncollectibles Factor in the instant Delivery 

Services rate proceeding (filed on October 17, 2007), the relevant uncollectible factors 

listed in such Rider UF, rather than the uncollectible factors listed in this Miscellaneous 

General Provisions section, are used to determine such Purchased Electricity Charges 

and PJM Services Charges (as described on Sheet No. 651 of Rate BES). 

 The application of the above factors to the cost of purchased electricity grosses 

up the entire Purchased Electricity Charge and PJM Services Charge such that the 
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charges related to recovery of uncollectibles are indistinguishable from the cost or 

purchased electricity and transmission services expense billed by PJM.  In the interest 

of transparency and accountability, the charges for uncollectibles should be separately 

identified and not comingled with other charges.  Accordingly, the above language 

regarding recovery of uncollectibles factors should be stricken in its entirety along with 

the paragraph starting “Nothwistanding the previous provisions of this Miscelllaneous 

General Provisions section, …” and replaced with the following: 

 
Uncollectibles Adjustment 
 
This adjustment will be based upon the Company’s uncollectibles 
experience for Company-supplied power and energy.  The Uncollectibles 
Adjustment will be established by the Commission in a Delivery Services 
rate case.  The first adjustment shall be based upon the final order for 
Docket No. 05-0597 ( The rate should be set by applying the percentages 
set forth on ComEd Exhibit 10.8 in Docket No. 05-0597 applied to the 
rates by customer class).  The adjustment shall be revised after each 
subsequent Delivery Services rate case.  The value may differ by rate 
class. This charge will be assessed on Purchased Electricity Charges and 
PJM Services Charges.    
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V. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket.  

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JOHN C. FEELEY 

CARMEN L. FOSCO 
ARSHIA JAVAHERIAN 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jfeeley@icc.illinois.gov 
cfosco@icc.illinois.gov 
javahera@icc.illinois.gov 
 

 
November 13, 2007 

Counsel for the Staff of the  
Illinois Commerce Commission 
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