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THE PEOPLE OF THE STATE OF ILLINOIS’ 
 MOTION TO FILE ERRATA PAGES TO THEIR  INITIAL AND REPLY 

BRIEFS 
 

 The People of the State of Illinois (“the People”), by Lisa Madigan, Attorney 

General of the State of Illinois, and pursuant to Part 200.190 of the Illinois Commerce 

Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.190, respectfully 

move to file errata pages to their Initial and Reply Briefs in the above-captioned docket.  

In support of this Motion, the People state as follows: 

 1.  Pursuant to the schedule established by the Administrative Law Judges dated 

April 27, 2007, the People filed and served their Initial Brief on October 12, 20071 and 

their Reply Brief on October 23, 2007.  The People subsequently have determined that 

both briefs included an incorrect reference to the statutory “used and useful” standard in 

the Public Utilities Act.  Specifically, pages 4, 93 and 94 of the People’s Initial Brief and 

pages 63 and 64 of their Reply Brief referenced sections 9-212 and 213 of the Act, rather 

                                                 
1 The People filed their Corrected Initial Brief, which included a corrected Table of Contents as the only 
change to the Initial Brief, on October 13, 2007. 



than 9-2112, the general used and useful standard applicable to all utility investment. 220 

ILCS 5/9-211, 9-212, 9-213.   

 2.  The paragraph in question, listed in the People’s Initial Brief at page 4 and 

referenced at pages 93 and 94, is as follows: 

 The Public Utilities Act also requires that the Commission make several critical 
findings regarding a utility's investments before the costs of a new plant are included in 
the utility's rate base.  Initially, the Commission must determine that a plant is prudent as 
well as used and useful in providing utility service to the utility's customers. 220 ILCS 
5/9-212.  Further, the Commission must determine that the costs of the new plant, or 
significant additions to an existing plant, are reasonable. 220 ILCS 5/9-213; Business and 
Professional People for the Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d. 
175, 196, 585 N.E.2d 1032 (1991) (“BPI II”); Business and Professional People for the 
Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192, 201-02, 555 N.E.2d 693 
(1989) (“BPI I”). Throughout the rate proceedings, the utility has the burden of proving 
that its investments meet these requirements.  BPI II, 146 Ill.2d at 195. 
 
AG Initial Brief at 4.  The word “a” before the words “new plant” in the first sentence of 

that paragraph should be stricken. In addition, the sentence that starts, “Initially…” 

should be revised to (1) omit the reference to sections 9-212, and replace it with Section 

9-211; and (2) omit the sentence that begins, “Further…”, as well as the cite to the BPI I 

and BPI II decisions in that paragraph.  Later in the People’s Initial Brief, that same error 

appears at page 93, along with an unnecessary reference to the BPI I/BPI II decisions, 

within the context of the argument that Rider ICR and QIP violate the requirement in the 

Act that the Commission deem plant used and useful before its inclusion in rates.  The 

incorrect 9-212/9-213 reference also appears on pages 94 in the sentence:  

 
 Accordingly, both the Company-preferred Rider ICR and modified Rider QIP 
violate the prohibitions contained in Sections 9-212 and 9-213 against including plant in 
utility rates before a Commission finding that the costs are reasonable and  prudently 
incurred and that the plant is used and useful in the provision of utility service. 

                                                 
2 Section 9-211 states: The Commission, in any determination of rates or charges, shall include in a utility’s 
rate base only the value of such investment which is both prudently incurred and used and useful in 
providing service to public utility customers.  220 ILCS 5/9-211.     



 

AG Brief at 94.   Again, this sentence should be revised to omit the reference to sections 

9-212 and 9-213, to be replaced by the reference to Section 9-211.  At page 63 and 64 of 

the People’s Reply Brief, the incorrect reference to section 9-212 and 9-213 again 

appears.  That reference should be stricken and again replaced with the reference to 

Section 9-211. Likewise, reference to the BPI I and BPI II decisions should be omitted.  

Errata pages for each of the referenced pages above are included with this Motion, rather 

than refilling both the Initial and Reply briefs.  The corrections have been made so that 

the pagination of the briefs is unaffected. 

 3.  Peoples Gas Light & Coke Company (“Peoples”) and North Shore Gas 

Company (“North Shore”) (collectively “the Companies”), pointed this error out at page 

11 of their Reply Brief.  After citing the correct statutory section, the Companies wrote:  

“In any event, the evidence supports Peoples Gas’ and North Shore’s final proposed 

rates.”  PGL/NS Reply Brief at 11.  No further discussion was made of the point in the 

Rider ICR section of their Reply Brief, in response to the argument raised by the People 

at pages 93 and 94 of their Initial Brief that Rider ICR and Rider QIP violate the 

prohibitions contained in the Act against including plant in utility rates before a 

Commission finding that the costs are reasonable and prudently incurred, and that the 

plant is used and useful in the provision of utility service.   

 WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission grant their Motion to File Errata Pages to their Initial and Reply Briefs. 
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 As noted by the First District Appellate Court in the case of Citizens Utility Board v. 

Illinois Commerce Comm’n, 276 Ill.App.3d 730, 658 N.E.2d 1194 (1995), these decisions 

comport with authorities from other jurisdictions which hold that “the constitution requires that 

the regulatory body engage in a rational process of balancing consumer and investor interests to 

produce a rate that is just and reasonable.” Citizens Utility Board, 276 Ill.App.3d at 737; In re 

Public Service Co., 130 N.H. 265, 274, 539 A.2d 263, 268 (1988).  Thus, the Act requires the 

Commission to establish rates which are “just and reasonable” for both the investors and the 

consumers.  Citizens Utility Board, 276 Ill.App.3d at 737. 

 

 The Public Utilities Act also requires that the Commission make several critical findings 

regarding a utility's investments before the costs of new plant are included in the utility's rate 

base.  Initially, the Commission must determine that plant is prudent as well as used and useful 

in providing utility service to the utility's customers. 220 ILCS 5/9-211.  Throughout the rate 

proceedings, the utility has the burden of proving that its investments meet these requirements.   

 

 In this consolidated docket, Peoples Gas and North Shore are requesting rate increases of 

$94,872,000 and $3,548,000, respectively.  PGL/NS Ex. SF-4.0 at 10-11.  The Governmental 

and Consumer Intervenor parties1 retained David J. Effron, a regulatory analyst and Certified  

                                                 
1 The Governmental and Consumer Intervenor parties are the People of the State of Illinois, the City of Chicago and 
the Citizens Utility Board. 
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of rates based on a prudency review, calling it a violation of the rule against 

retroactive ratemaking.  Finkl, 250 Ill.App.3d 317 at 329. 

 Given both the absence of both specific statutory authority authorizing the 

adjustment of customer rates to reflect accelerated replacement of cast iron main 

for gas distribution utilities on a monthly basis, the proposed annual reconciliation 

of Rider ICR revenues reflecting actual expenditures prudently incurred, as well as 

the rule prohibiting retroactive ratemaking, it is clear the Commission lacks the 

authority to approve Rider ICR.   

 Rider ICR and Rider QIP also would provide expedited, piecemeal rate 

increases for incremental capital investment between rate case test years, in 

violation of the Commission’s test year rules.  See AG Initial Brief at 92-93.  Both 

violate the Commission’s and Illinois law’s test-year principles by selecting only 

one component of the revenue requirement, in this case accelerated plastic main 

and ancillary infrastructure investment, tracking changes in that revenue 

requirement component and then assessing rate adjustments to recognize this 

change. Accordingly, approval of either Rider ICR or QIP is illegal under the 

Commission’s test year rules.     

 Moreover, the Public Utilities Act requires that the Commission make 

several critical findings regarding a utility's plant investments before the costs of 

new plant are included in the utility's rate base.  Initially, the Commission must 

determine that plant investment is prudent as well as used and useful in providing 

utility service to the utility's customers. 220 ILCS 5/9-211.  Throughout the rate  
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proceedings, the utility has the burden of proving that its investments meet these requirements.  

Peoples’ proposed Rider ICR and Rider QIP violate these utility ratemaking precepts.   

As noted at pages 93-94 of the AG Initial Brief, the Company’s preferred Rider 

ICR permits monthly surcharges on customer bills to cover accelerated investment in four 

plant accounts:  distribution mains, services, meters and meter installations, and house 

regulators.  Tr. 1547.  These piecemeal rate increases would occur on a monthly basis 

without any Commission review of the prudency of the Rider ICR investments.   

 The alternative Rider QIP permits surcharges for investment in these same four plant 

accounts, with the added caveat that the additions “must be non-revenue producing” and 

“installed to replace cast iron and ductile steel main and ancillary infrastructure”.  PGL 

Response to ALJ request 3.01 at 3.  While Rider QIP would include a prudency review as 

part of the annual reconciliation of the preceding calendar year QIP surcharges, customer 

rates would have already increased, reflecting QIP investment prior to any prudency 

assessment.  Accordingly, both the Company-preferred Rider ICR and modified Rider QIP 

violate the prohibitions contained in Section 9-211 against including plant in utility rates 

before a Commission finding that the costs are reasonable and  prudently incurred and that 

the plant is used and useful in the provision of utility service. 

 Peoples has provided no extraordinary basis for deviation from the legal precepts that 

guide the Commission’s required review and approval of plant in rate base.   Accordingly, 

the terms and content of these rider proposals are contrary to the Act and Illinois case law, 

and should be rejected as illegal ratemaking devices.    
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 Riders ICR and QIP would provide expedited, piecemeal rate increases for incremental 

capital investment between rate case test years, in violation of the Commission’s test year rules.  

Both the riders ICR and QIP violate the Commission’s and Illinois law’s test-year principles by 

selecting only one component of the revenue requirement, in this case accelerated plastic main 

and ancillary infrastructure investment, tracking changes in that revenue requirement component 

and then assessing rate adjustments to recognize this change. 

 Accordingly, approval of either Rider ICR or QIP is illegal under the Commission’s test 

year rules.     

 9. Rider ICR and Rider QIP Violate the Ratemaking Rule that Only 
Utility Plant Found to be Used and Useful and Prudently Incurred 
Can Be Incorporated Into Rates.  

 As noted earlier in this Brief, the Public Utilities Act requires that the Commission make 

several critical findings regarding a utility's plant investments before the costs of new plant are 

included in the utility's rate base.  Initially, the Commission must determine that plant investment 

is prudent as well as used and useful in providing utility service to the utility's customers. 220 

ILCS 5/9-211.  Throughout the rate proceedings, the utility has the burden of proving that its 

investments meet these requirements.   

 Peoples’ proposed Rider ICR violates these utility ratemaking precepts.  The Company’s 

preferred Rider ICR permits monthly surcharges on customer bills to cover accelerated 

investment in four plant accounts:  distribution mains, services, meters and meter installations, 

and house regulators.  Tr. 1547.  These piecemeal rate increases would occur on a monthly basis 

without any Commission review of the prudency of the Rider ICR investments.   



 The alternative Rider QIP permits surcharges for investment in these same four plant 

accounts, with the added caveat that the additions “must be non-revenue producing” and 

“installed to replace cast iron and ductile steel main and ancillary infrastructure”.  PGL Response 

to ALJ request 3.01 at 3.  While Rider QIP would include a prudency review as part of the 

annual reconciliation of the preceding calendar year QIP surcharges, customer rates would have 

already increased, reflecting QIP investment prior to any prudency assessment.  Accordingly, 

both the Company-preferred Rider ICR and modified Rider QIP violate the prohibitions 

contained in Sections 9-211 against including plant in utility rates before a Commission finding 

that the costs are reasonable and  prudently incurred and that the plant is used and useful in the 

provision of utility service. 

 Peoples has provided no extraordinary basis for deviation from the legal precepts that 

guide the Commission’s required review and approval of plant in rate base.  Accordingly, the 

terms and content of these rider proposals are contrary to the Act and Illinois case law, and 

should be rejected as illegal ratemaking devices.    

10. Riders ICR and QIP Violate the Requirement in the Public Utilities 
Act That Rates Be Least-Cost.  

 
 As noted above, the Act makes multiple references to the mandate that utility rates be 

least-cost.  See 220 ILCS 5/1-102, 1-102(a), 8-401. 

 In addition to the legal infirmities discussed earlier in this Brief, implementation of Rider 

ICR and QIP will permit piecemeal rate increases that are not necessary for the provision of 

“adequate, efficient, reliable, environmentally safe and least-cost public utility services at prices 

which accurately reflect the long-term cost of such services and are equitable to all citizens.”  

220 ILCS 5/9-102.   As noted above, under Peoples’ proposed Rider ICR, as well as Rider QIP, 

the Company expects to double its annual level of investment -- now running around $32.5 




