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RESPONSE OF THE STAFF TO THE MOTION TO DISMISS PETITION FOR 
AUTHORITY TO EXERCISE EMINENT DOMAIN 

 
  NOW COME the Staff witnesses of the Illinois Commerce Commission 

(“Staff”), through its attorneys, and files its Response to the Motion to Dismiss Petition 

for Authority to Exercise Eminent Domain filed by Intervenors, Carlisle Kelly and 

DeAnna Kelly, by and through their attorney, Thomas J. Pliura, on October 19, 2007.   

For its response, Staff states as follows: 

1. On August 16, 2007, Enbridge Pipelines (Illinois) L.L.C (“Enbridge”) filed a 

petition for the issuance of a Certificate in Good Standing (“Petition”) pursuant to 

Section 15-401(a) of the Common Carrier by Pipeline Law (220 ILCS 5/15-401(a)) and 

pursuant to Sections 8-503 (220 ILCS 5/8-503) and 8-509 (220 ILCS 5/8-509) of the 

Public Utilities Act (“PUA”) (220 ILCS 5 et seq.), the entry of an order authorizing it to 

construct, operate, and maintain approximately 170 miles of new 36-inch liquid 

petroleum pipeline from near Pontiac to Patoka, as more fully described below, as well 
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as authorizing it when necessary for the construction of the pipeline to acquire private 

property in the manner provided for by the law of eminent domain. 

 

2. On October 19, 2007, Intervenors, Carlisle Kelly and DeAnna Kelly 

(“Intervenors Kelly”), filed a Motion to Dismiss Petition for Authority to Exercise Eminent 

Domain in Docket 07-0446.         

3. In their Motion to Dismiss, Intervenors Kelly state that the authority of the 

Illinois Commerce Commission (“Commission”) to grant eminent domain is limited to 

public utilities and not all common carriers by pipeline qualify as a public utility. 

4.  The Intervenors Kelly cite to Section 3-105 of the PUA, which defines a 

public utility as:  

"Public utility" means and includes, except where otherwise expressly 
provided in this Section, every corporation, company, limited liability 
company, association, joint stock company or association, firm, 
partnership or individual, their lessees, trustees, or receivers appointed 
by any court whatsoever that owns, controls, operates or manages, 
within this State, directly or indirectly, for public use, any plant, 
equipment or property used or to be used for or in connection with, or 
owns or controls any franchise, license, permit or right to engage in:  
        a. the production, storage, transmission, sale,  

     
delivery or furnishing of heat, cold, power, electricity, water, or 
light, except when used solely for communications purposes; 

 

        b. the disposal of sewerage; or  
        c. the conveyance of oil or gas by pipe line. 
  

Intervenors Kelly contend that the pipeline will transport upgraded hydrocarbon 

by-products that are not “oil and gas” as defined by Illinois Law.  

5. As provided in their Petition, Enbridge seeks authority under various 

sections of the PUA, including Section 15-401(a) of the Common Carrier by Pipeline 

Law, which provides as follows: 
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(a) No person shall operate as a common carrier by pipeline unless the person 
possesses a certificate in good standing authorizing it to operate as a 
common carrier by pipeline…. 

 

6. Further, under Section 15-201, entitled “Definitions”, a “Common Carrier 

by Pipeline” means: 

(1) a person or corporation that owns, controls, operates, or manages, within this 
State, directly or indirectly, equipment, facilities, or other property, or a 
franchise, permit, license, or right, used or to be used in connection with the 
conveyance of gas or any liquid other than water for the general public in 
common carriage by pipeline,…(emphasis added) 

 
7. Staff believes that the definition of “common carrier by pipeline” includes a 

corporation using equipment or other property to be used in connection with the 

conveyance of gas or any liquid, and is not simply limited to the conveyance of oil and 

gas.    

8. In addition, Enbridge requests relief under Sections 8-503 (220 ILCS 5/8-

503) and 8-509 (220 ILCS 5/8-509) of the PUA.  These Sections of the PUA are fully 

and equally applicable to common carriers by pipeline, as set forth in Section 15-101:  

Except to the extent modified or supplemented by the specific provisions of this 
Article, Articles I to IV, Sections 5-101, 5-201, 5-202, 5-203, 8-101, 8-503, 8-509, 
9-221, 9-222, 9-222.1, 9-222.2, and 9-250, and Article X are fully and equally 
applicable to common carriers by pipeline, their rates and services, and the 
regulation thereof.    
 

9. Intervenors Kelly’s contention that Enbridge does not qualify as a public 

utility under the PUA is misplaced, since a common carrier by pipeline can petition for 

and be granted an order authorizing it to construct, operate, and maintain a liquid 

petroleum pipeline (Section 8-503 of PUA), as well as authorizing it when necessary for 

the construction of the pipeline to acquire private property in the manner provided for by 
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the law of eminent domain (Section 8-509 of PUA).  Therefore, the relief requested in 

the Petition is within the authority granted to the Commission by the PUA.   

 WHEREFORE, for the foregoing reasons, the Staff of the Illinois Commerce 

Commission respectfully submits that the Motion to Dismiss Petition for Authority to 

Exercise Eminent Domain be denied.   

 

       Respectfully submitted, 
 

        
       __________________________ 
        
       JAMES V. OLIVERO 
       JANIS E. VON QUALEN 
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