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I. INTRODUCTION AND STATEMENT OF THE CASE 

 

 NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, 

Attorney General of the State of Illinois, and pursuant to Part 200.800 of the Illinois 

Commerce Commission‟s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.800, 

and file their Reply Brief in opposition to the general increase in rates proposed by the 

Peoples Gas Light & Coke Company (“Peoples”) and North Shore Gas Company (“North 

Shore”) (collectively “the Companies”).  The People‟s Reply Brief primarily responds to 

arguments made in the Initial Briefs of the Companies and the Commission Staff.  

 

II.  RATE BASE 

A. Overview 

 As noted in the AG Initial Brief, GCI witness and regulatory analyst David Effron 

recommended revised rate base and pro forma operating income for the Companies in 

this consolidated docket, based on adjustments to the Companies‟ positions that he 

identified in his review and analysis of the filings. 

 Based on the test year in this case, consisting of the 12 months ended September 

30, 2006, Mr. Effron calculated a rate base of $184,880,000 for North Shore and pro 

forma operating income under present rates of $12,783,000.   GCI Ex. 5.2, Schedule A.  

Based on the overall rate of return of 6.93% recommended by CUB/City of Chicago 

witness Christopher Thomas, North Shore presently has an operating income excess of 

$1,783,000.  Id.  With a revenue conversion factor of 1.6713, that income translates into a 

revenue excess of $2,981,000 under present rates. 
1
  Id.  The calculation of this revenue 

                                                 
1
 As the GCI parties are opposing the Companies‟ request to recover uncollectibles expense related to gas 

charge revenue through a separate raider, Mr. Effron included the full amount of his adjusted pro forma test 
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excess is summarized on North Shore Schedule A, attached to the AG Initial Brief as 

Appendix A.  Mr. Effron‟s proposed North Shore rate base and operating income appear 

on North Shore Schedules B and C, also included within Appendix A in the AG Initial 

Brief. 

 With regard to Peoples Gas, based on the test year consisting of the 12 months 

ended September 30, 2006, Mr. Effron calculated a rate base of $1,215,362,000 and pro 

forma operating income under present rates of $53,124,000.   GCI Ex. 5.1, Schedule A.  

Based on the overall rate of return of 6.60% recommended by CUB/City of Chicago 

witness Christopher Thomas, Peoples Gas presently has an operating income deficiency 

of $27,053,000.  Id.  With a revenue conversion factor of 1.7029, that income translates 

into a revenue deficiency of $46,068,000 under present rates.   Id.  The calculation of this 

revenue excess is summarized on Peoples Gas Schedule A, included in Appendix B in the 

AG Initial Brief.  Mr. Effron‟s proposed PGL rate base and operating income appear on 

PGL Schedules B and C, also included within Appendix B in the AG Initial Brief. 

 In this portion of this Reply Brief , the People respond to arguments presented in 

the Companies‟ and the Commission Staff‟s Initial Briefs on the four GCI-proposed 

adjustments to the PGL- and North Shore-proposed rate bases and operating incomes that 

remain contested as of the close of the record.   

B. Uncontested Issues 

1. Original Cost Determination as to Plant Balances as of 9/30/06 

2. Pro Forma Capital Additions 

3. Capitalized Lobbying Expenses 

                                                                                                                                                 
year uncollectibles expenses in both Companies‟ base rate revenue requirements.  GCI Ex. 2.0 at 4.  The 

above calculated base rate revenue excess for North Shore, as well as the base rate revenue deficiency for 

PGL,  assumes that the full amounts of Mr. Effron‟s proposed pro forma uncollectibles expense is 

recovered in base rates.  Id. At 5.    
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4. Capitalized City of Chicago Resurfacing Costs (PGL) 

5. ADIT – Gas Cost Reconciliation 

6. AMT – Gas Charge Settlement 

 

C. Plant 

1. Capitalized Incentive Compensation 

2.  Hub Services (PGL) (To be addressed in Section V, below) 

 

D. Reserve for Accumulated Depreciation and Amortization  

 

1. GCI’s Proposed Adjustments 

 Despite clear precedent and solid reasoning for Mr. Effron‟s adjustment to 

correct the Companies‟ failure to account for the impact on the reserve for 

accumulated depreciation in their one-sided recognition of growth in post-test-year 

capital additions, the Companies make numerous misrepresentations in their Brief on 

this issue.  These misrepresentations relate both to the substance of the adjustment 

proposed by GCI and the Commission precedent on the circumstances where such 

adjustments are appropriate. 

 Specifically, the Companies claim that GCI “inappropriately and incorrectly 

seeks to use” the pro forma adjustments for post-test year capital additions “as an 

excuse to add another year of depreciation to the Depreciation Reserve.”  PGL/NS 

Brief at 19.  This argument is a strawman because, as detailed in the AG Initial Brief, 

the Companies are advocating an approach that is entirely selective and one-sided, in 

that they are proposing to recognize one element of  growth in post-test year rate base 

that increases their revenue requirements while ignoring other changes to post-test year 

rate base that reduce their revenue requirements.  If the pro forma plant balance of 
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plant in rate base is the balance as of September 30, 2007, it is only consistent and 

logical that the deprecation reserve should be the balance as of the same date.   

 Tellingly, the Companies do not dispute the fact that the depreciation reserve 

will grow subsequent to the test year, just as the plant will grow.  The issue is not 

whether the Companies‟ adjustments for post-test year capital additions are properly 

calculated.  Rather, the issue is whether it is appropriate to recognize selective and one-

sided adjustments to rate base that result in the pro forma test year rate base exceeding 

any reasonable estimate of what the rates base will be during the period that the rates 

are in effect.  See AG Initial Brief at 6-11. 

 The Companies‟ next misrepresentation -- that “Mr. Effron‟s proposal also is 

unfair, because it does not move forward to a 2007 value, rather than a test year value, 

other items which would increase the Utilities‟ revenue requirements” (PGL/NS Brief at 

19) -- equally distorts the issue.  In fact, the Companies fail to provide even one example 

of such “other items” in either their Rebuttal or Surrebuttal testimony (or their Brief).  

Instead, PGL and North Shore go on to claim that Mr. Effron‟s un-refuted testimony that, 

other than net plant and ADIT (a rate base deduction), it is unlikely that the other 

components of rate base would change materially from the test year to 2007 “miss[es] the 

point about inappropriately and unfairly deviating from test year principles.”  PGL/NS 

Brief at 19-20.  This comment is particularly ironic given that it is the Companies who 

are proposing to deviate from test year principles when they propose to selectively 

increase rate base for post-test year plant additions.   

 Mr. Effron‟s necessary adjustments to the depreciation reserve do nothing more 

than recognize the offsets to the growth in rate base from plant additions that will take 
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place as the plant is added.  It is important to note that the Companies have not presented 

any evidence whatsoever that the adjustments proposed by Mr. Effron will result in an 

understatement of rate base in the rate effective period.  Rather, they make vague claims 

that the adjustments are “inappropriate and unfair.”  PGL/NS Brief at 19.   

 What would be “inappropriate and unfair” would be to allow pro forma 

adjustments that result in an overstatement of rate base, which is exactly what the 

Companies are proposing.  As noted in the AG Initial Brief, Mr. Effron pointed to 

evidence that PGL is proposing an adjustment to rate base for post-test year additions to 

plant in the one year after the end of the test year in this case that is approximately equal 

to the increase in net plant in the ten years ended September 30, 2006.  AG Brief at 8.  

North Shore is proposing an adjustment to rate base for forecasted post-test year 

additions to plant in the one year after the end of the test year that is equal to about half 

of the increase in net plant in the ten years ended September 30, 2006.  Id.  Based on this 

comparison, the rate base adjustment proposed by Peoples and North Shore are clearly 

one-sided and unreasonable, and should be rejected by the Commission. 

 Another misrepresentation included in the Companies‟ Brief is their statement 

that the adjustment to the depreciation reserve should be rejected because it fails to 

meet the criteria for pro forma adjustments, namely that it does not meet the “known 

and measurable” criteria.  PGL/NS Brief at 20.  Again, the Companies fail to cite 

anything about the adjustments that are not known and measurable.  It is certainly 

known that depreciation will be recorded on embedded plant and that the depreciation 

expense will lead to an increase in the depreciation reserve.  The increase is also 

objectively measurable.  The depreciation expense is calculated by applying the 
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depreciation rates to depreciable plant, resulting in the test year depreciation expense.  

That expense will be matched by a dollar-for-dollar increase in the depreciation 

reserve.  See GCI Ex. 5.0 at 3-4.  This adjustment is about as “known and measurable” 

as an adjustment can be.  It is inarguably more known and measurable than the 

Companies‟ own adjustments for post-test year plant additions, which are based on 

forecasts and budgets.  Indeed, the depreciation reserve is going to increase by the 

depreciation expense that is recorded in the year subsequent to September 30, 2006 and 

the magnitude of the increase can be calculated.  By contrast, the plant additions are 

based on the Companies‟ forecasts that necessarily contain elements of subjectivity.  

No one can predict with certitude exactly what the plant additions will be in the year 

after the test year, the Companies included.   However, if the Companies‟ adjustments 

for post-test year plant additions satisfy the known and measurable criteria, then the 

adjustment to depreciation reserve must also logically satisfy those criteria.  

The Companies‟ claim that “(t)he proposal also is based on attrition, contrary to 

the attrition and inflation language of 83 Ill. Adm. Code § 287.40” is also without 

merit.  PGL/NS Brief at 20.  Mr. Effron‟s proposal is not calculated by the application 

of “attrition or inflation factors” in any way, shape, or form.  Rather it is based on a 

“particularized study” of an individual item, in strict compliance with the language of 

83 Ill. Adm. Code § 287.40.  The adjustment reflects the actual growth in the 

depreciation reserve resulting from the recording of depreciation expense on plant in 

service that will accompany the additions to plant taking place after the end of the test 

year.  
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While the Companies further assert that “Staff agrees with the Utilities that Mr. 

Effron‟s proposed adjustments are inappropriate” (PGL/NS Brief at 19), Staff 

conspicuously chooses not to challenge in their Brief Mr. Effron‟s well-reasoned 

adjustment.  This omission suggests that any Staff opposition to the rate base 

adjustment is, at best, lukewarm, if not non-existent.  

 Perhaps the greatest misrepresentation by the Companies may be their 

characterization of Commission precedent on this issue.  The Companies describe the 

cases cited by GCI as supporting the adjustment proposed by Mr. Effron as ones 

“where the Utilities had no increase in net plant.”  PGL/NS Brief at 20.  This statement 

is simply wrong.  In two of those cases - In re Illinois Power Co., ICC Docket. 01-

0432 (Order, March 28, 2002) and Union Electric Co. (AmerenUE), ICC Docket 02-

0798, 03-0008, 03-0009 [Cons.] (Order, Oct. 22, 2003) – net plant was growing.  The 

Commission offset the adjustment for plant additions with the concomitant growth in 

the reserve for depreciation in both of those cases.  See AG Initial Brief at  9-10.  In 

particular, in AmerenUE, the net plant balance was increasing, but the Commission 

found that AmerenUE's proposed additions to plant-in-service should be included in 

rate base, only “to the extent that they exceed increased accumulated depreciation.”  

See ICC Docket No. 03-0009, Order of October 22, 2003 at 10-11.  The Commission  

concluded that this treatment “more accurately matches the costs and revenues that 

may be expected for the period during which the rates are in place.”  Id. 

 Moreover, as explained in the AG Initial brief, any reasonable interpretation of 

the Commission findings in the other two cases (ICC Docket 02-0837 involving 

CILCO and ICC Docket No. 03-0008 involving CIPS) cited by Mr. Effron in his 
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Rebuttal testimony also support offsetting adjustments to include post-test year plant 

additions by the known and measurable growth in the balance of the accumulated 

reserve for depreciation that will be taking place as plant is being added.  AG Brief at 

9-10. 

 Finally, the Companies‟ contention at page at 20-21 of their Brief that Mr. 

Effron‟s “proposal miscalculates the Utilities‟ costs of removal, because it does not 

comport with how the Utilities account for these costs” is also erroneous.  Mr. Effron 

corrected his treatment of cost of removal in his Rebuttal testimony to comport with 

the Company‟s idiosyncratic method of accounting for these costs.  GCI Ex. 5.0 at 7-8. 

In fact, the Companies‟ own witness, Mr. Fiorella essentially confirmed in his 

Surrebuttal testimony that the calculation in Mr. Effron‟s rebuttal testimony was 

appropriate.  NS-PGL Ex. SF-4.0 at 9-10.  The Companies know that the appropriate 

treatment of the cost of removal is at this point a non-issue and should have no effect 

on the decision to adjust depreciation reserve so that it is stated on a basis that is 

consistent with the pro forma plant balance included in rate base.   

 It would be clearly inappropriate and inconsistent to calculate the net plant-in-

service by using the gross plant as of September 30, 2007 and the depreciation reserve 

as of September 30, 2006.  Yet that is precisely what the Companies advocate.  If the 

pro forma plant balance of plant in rate base is the balance as of September 30, 2007, it 

is only consistent and logical that the deprecation reserve should be the balance as of 

the same date.  The People urge the Commission to correct the Companies‟ one-sided 

rate base addition by adopting Mr. Effron‟s adjustment. 



 9 

 Accordingly, as noted in the AG Initial Brief, North Shore‟s pro forma test year 

rate base should be reduced by $5,721,000.  GCI Ex. 5.2, Schedule B.  Peoples Gas‟ pro 

forma test year rate base should be reduced by $43,134,000 to recognize post-test year 

growth in the accumulated reserve for depreciation that will accompany the growth in 

plant-in-service from post-test year additions to plant-in-service. Id.  

2. Derivative Adjustments 

 

E. Cash Working Capital 

F. Gas in Storage 

G. OPEB Liabilities and Pension Asset/Liability 

 In their Brief, the Companies do not dispute the basic fact that the failure to 

deduct the accrued other post-employment benefits (“OPEB”) liability from rate base 

would violate well-established Commission precedent.  Rather, the Companies raise 

arguments that have already been considered and rejected by the Commission on 

numerous occasions.   

 The main argument raised by the Companies is that if the OPEB liabilities are to 

be deducted from rate base, then Peoples Gas‟ net pension asset and North Shore‟s net 

pension liability also should also be incorporated in the calculation of the rate bases.  

PGL/NS Brief at 31.  As noted at page 12 of the AG Initial Brief , and by Staff on page 

18 of its Brief, the Commission has explicitly addressed the issues of the treatment of 

pension assets in recent proceedings.  In both ICC Dockets 95-0219 and 04-0779 

(Nicor Gas Company – Proposed General Increase in Rates), the Commission found 

that the pension asset was created by ratepayer supplied funds and therefore could not 

be included in rate base.  The Companies have offered no basis for distinguishing the 
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circumstances in the present case from the circumstances in Dockets 95-0219 and 04-

0779. 

 The Companies do, however, attempt to draw similarities between the 

circumstances regarding the Commission‟s Order in In re Commonwealth Edison Co., 

ICC Docket No. 05-0597, and their own position in this case.  PGL/NS Brief at 33.  

This attempt is misguided.  The Companies are correct that, in that case, “the 

Commission‟s Order on Rehearing of December 20, 2006, at pp. 28-29, allowed the 

utility to recover a rate of return (based on the cost of long-term debt) on a pension 

plan contribution that it made shortly after the test year, that was funded by an equity 

contribution from the utility‟s ultimate parent company.”  PGL/NS Brief at 33.  

However, what the Companies neglect to mention is that the pension plan contribution 

by ComEd was an extraordinary expenditure of $800 million to bolster its under-

funded pension plans.  See Order of July 26, 2006 at 28
2
.  This amount was obviously 

well in excess of the of the more routine pension charges incurred in the normal course 

of business and well in excess of any pension assets that could reasonably be deemed 

to have been created by ratepayer-supplied funds.  In fact, the pension contribution was 

of such a magnitude that the parent company of Commonwealth Edison had to issue 

long-term debt specifically for the purpose of financing of that contribution.  

Commonwealth Edison was allowed to recover the cost of the debt that was issued to 

finance the contribution.  Id.  

The Companies have not established, or even asserted, that any special external 

financing was necessary to finance the prepaid pensions that they now seek to include 

                                                 
2
 This is a reference to the Commission‟s original Order in this case, which discussed the details of the 

pension plan contribution. 
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in rate base.  The circumstances in Docket No. 05-0597 are not remotely relevant to 

the Companies‟ circumstances in the present cases.  The Commission‟s allowance of 

long-term debt return on the borrowings necessary to finance the extraordinary pension 

contribution in that case is no reason why the Commission should deviate from its well 

established precedents regarding the treatment of accrued OPEB liabilities in the 

present cases. 

 Accordingly, as recommended by GCI witness Effron, the Commission should 

reflect a rate base deduction of $7,094,000 ($4,074,000 net of related deferred taxes) for 

the NS accrued OPEB liability and a rate base deduction of $55,653,000 ($31,570,000 

net of related deferred taxes) for the Peoples Gas accrued OPEB liability in the 

determination of the Companies‟ rate bases.  GCI Ex. 2.0 at 13, Schedule B. 

H. ADIT (Derivative Adjustments from Uncontested and Contested 

Issues)   

 

III. OPERATING EXPENSES 

A. Overview 

B. Uncontested Issues 

1. Storage Expenses (Compressor Station Fuel Expenses) (PGL) 

2. Distribution Expenses 

a. Non-Payroll Expenses Inflation 

b. Customer Installation Expenses 

c. City of Chicago Resurfacing Expenses (PGL) 

3. Customer Service and Information Expenses 

a. “Advertising Expenses” 

b. Dues and Memberships Expenses (PGL) 

4. Administrative and General Expenses 

a. Civic, Political, and Related Activities Expenses 

b. Employee Recreation Expenses 
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c. Corporate Rebill of Income Tax Penalties 

d  Lobbying Expenses 

e. Executive Prerequisites Expenses 

f. Termination Costs(PGL) 

g  Salaries and Wages Expenses 

h. Medical and Insurance Expenses 

i. Rate Case Expenses 

j. Franchise Requirements Expenses (NS) 

k. PEC Officer Costs and Directors Fees 

5. Taxes Other Than Income Taxes (Personal Property Taxes) 

6. Income Taxes (Interest Synchronization) 

 

C. Contested Issues 

 

1. Storage Expenses 

a. Crankshaft Repair Expenses (PGL) 

b. Hub Services (PGL) (To be addressed in Section V, 

below) 

2. Customer Accounts Expenses (Collection Agency Fees) 

3. Administrative & General Expenses 

a. Injuries and Damages Expenses 

b.  Incentive Compensation Expenses 

 The Companies‟ discussion of incentive compensation in its Brief consists 

mainly of a description of their incentive compensation programs and vague assertions 

that such programs benefit ratepayers.  PGL/NS Brief at 47-53.  However, such 

generalized claims are not adequate to demonstrate that the incentive compensation 

plans have reduced expenses and created greater efficiencies in operations.  

Accordingly, the Companies have not satisfied the well established standards for the 

recovery of incentive compensation in the cost of service discussed in the AG Initial 

Brief at 16-17, citing Docket No. 01-0432, Illinois Power Company, Order of March 

28, 2002, at 42-43; Docket No. 04-0779, Nicor Gas Company, Order of September 20, 
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2005, at  44-46; and Docket Nos. 06-0700, 06-0071, and 06-0072, (cons.) 

AmerenCILCO, AmerenCIPS, AmerenIP, Order of November 21, 2006 at 72.  Again, 

these Commission decisions require the Companies to demonstrate that their incentive 

compensation plan confers upon ratepayers specific dollar savings or other tangible 

benefits.  No such showing was made by the Companies. 

 Accordingly, incentive compensation expense should be excluded from the 

determination of revenue requirements in the present cases.  Mr. Effron‟s 

recommendation that the incentive compensation expense be eliminated from the cost of 

service should be adopted, resulting in a reduction to Peoples Gas‟ test year operations 

and maintenance expense of $5,376,000, including the elimination of related payroll 

taxes.  The reduction to North Shore‟s test year operations and maintenance expense is 

$576,000.  GCI Ex. 5.0 at 11. 

 

4. Invested Capital Taxes 

 

 The Companies agree in their Brief that the pro forma invested capital taxes 

should be modified based on the final determination of their revenue requirements.  

PGL/NS Brief at 54.  However, the Companies dismiss the GCI position that it is 

possible that an increase to operating income would lead to an increase in dividends as 

“raw speculation.”  Id.  

  Mr. Effron testified that the Companies‟ position assumes that, for purposes of 

this adjustment, that their entire rate increase requests would be approved by the 

Commission.  GCI Ex. 2.0 at 34.  Mr. Effron testified that based on his experience 

testifying in Illinois as well as other jurisdictions, that scenario is unlikely.  Id. at 35.  
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As noted by Mr. Effron, the Companies have failed to provide any evidence 

whatsoever that past increases to operating income have led to dollar-for-dollar 

increases in the balance of common equity.  If there is any “raw speculation”, it is the 

Companies unsupported assumption that any increase in operating income from a rate 

increase will lead to a dollar-for-dollar increase to common equity and corresponding 

increase to invested capital taxes.  The Company‟s pro forma adjustment should be 

eliminated. 

 The effect of Mr. Effron‟s adjustment is to reduce Peoples‟ pro forma taxes 

other than income taxes by $814,000 and North Shore‟s pro forma taxes other than 

income taxes by $50,000.  GCI Ex. 2.0 at 35; Schedule C-4.
3
   These adjustments 

should be adopted by the Commission.     

  5. Adjustment to Remove Non-Base Rate Revenues and Expenses 

 

D. Derivative Adjustments from Uncontested and Contested Issues 

 

IV. RATE OF RETURN 

 

A. Capital Structure (Uncontested) 

 

B. Cost of Long-Term Debt (Uncontested) 

 

1. Peoples Gas 

2. North Shore Gas 

 

C. Cost of Common Equity 

 

1. Peoples Gas 

2. North Shore Gas 

 

                                                 
3
 Mr. Effron‟s adjustment to the Companies‟ pro forma expenses reflects the elimination of the adjustments 

as originally proposed by the Companies rather than the amounts in the subsequent revised filings.  He 

eliminated those original adjustments because those are the amounts included in the Companies‟ pro forma 

statements of operating income used as the starting points in his analysis.  GCI Ex. 2.0 at 35. 
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 D. Flotation Costs 

E. Weighted Average Cost of Capital 

1. Peoples Gas 

2. North Shore   

V. HUB SERVICES  (All issues relating to Hub services) 

 

 A. The Companies’ Position 

  

 Peoples Gas Initial Brief posits that its operation of the Hub is a prudent use of 

utility assets, providing benefits to ratepayers that exceed the costs associated with its 

operation.  The Company states that it operates Hub services to more efficiently utilize 

existing pipeline assets “…and to provide customer benefits.”  PGL/NS Brief at 99.  It 

further argues that as a part of Peoples Gas, the Hub‟s revenues “only serve to lower the 

cost of gas for all ratepayers,” noting that Peoples Gas has credited more than $20 million 

in Hub revenues to Rider 2 gas charges for 2005 and 2006 and expects Hub revenues to 

reach $13 million in 2007.   Id. at 95, 99.  The Company describes the Hub as “part of the 

integrated Peoples Gas system” and hence opposes a Staff proposal to eliminate all rate 

base costs and expenses associated with Hub operations.  Id.. at 103.  Even if the 

Commission were to find Peoples utilization of the Hub imprudent, the Company says it 

should not reduce the revenue requirement more than $1.3 - $3.3 million, the difference 

between Hub costs and expected revenues. 

 B. Staff’s position   

ICC Staff argues in its Initial Brief that it was imprudent for Peoples Gas to have 

initially offered Hub services from Manlove Field without first analyzing the Hub‟s true 

costs or its long-term impacts on ratepayers. Staff  Brief at 80, 83.  Staff asserts that 
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Peoples continues to operate the Hub without having made this determination and in a 

manner that increases gas costs for ratepayers.  Id. at 89-90.  Consequently, Staff 

concludes, since Peoples has failed to prove that the expansion of Manlove field to 

support Hub operations was prudent, the base gas costs associated with Hub operations 

since the last rate case should be disallowed from rate base. Id. at 110-111.  Additionally, 

Staff states that if the Commission does not find that the expansion of Manlove Field was 

imprudent, Peoples‟ Hub expenses in connection with this expansion should be 

disallowed from rates because Peoples never obtained prior Commission approval to use 

utility assets to expand Manlove field, in violation of Section 7-102(A)(g) of the Act.  

Staff Brief at 112-113; 220 ILCS 5/7-102(A)(g).  Staff further recommends that since 

record evidence they presented demonstrates that the Hub‟s real benefits to ratepayers are 

in question, the Commission should order the end of Hub operations.  Staff Brief at 111-

112.  In the alternative, Staff proposes that Peoples seek approval from the Commission 

to operate the Hub in accordance with Section 7-102(A)(g) of the Act.  Id. at 122.   

 C. City/CUB’s position 

City/CUB argue that the Commission should require Peoples Gas to utilize its gas 

dispatch model to determine the optimal use of Manlove field on behalf of sales 

customers.   City/CUB Brief at 57-58.  This model would not presume any particular 

allocation of Manlove storage to sales customers or to Hub customers.  Rather, Mierzwa 

suggests that as a utility asset, the entirety of Manlove should be optimized for the benefit 

of ratepayers.  This approach contemplates the provision of Hub services to third parties 

as long as such sales will lead to minimized gas costs, in compliance with Commission 

rules.   
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By requiring the company to “optimize the entirety of Manlove‟s storage capacity 

for ratepayers,” City/CUB argue, the Commission will be able to reduce gas costs for 

ratepayers.  City/CUB Brief at 57.  City/CUB therefore propose that the Commission 

direct Peoples to conduct analyses using the gas dispatch model described by City/CUB 

witness Mierzwa.  In fact, City/CUB note, Peoples witness Zack agreed on cross-

examination that the Company plans to study the most economic use of Manlove storage 

and that the gas dispatch model would be made part of that analysis.  Id. 

 D. The AG’s Response to Peoples, Staff and CUB/City Hub Proposals 

The People appreciate the very real issues raised by Staff, especially with respect 

to the legality of Peoples‟ utilization of utility resources.  Staff correctly describes the 

Commission‟s history of ensuring that utility assets are devoted to the benefit of 

ratepayers.  The People share Staff‟s concern that rates exclude the costs of activities that 

are not an essential part of or directly connected to utility service, but reflect only the 

prudent use of resources to provide that service.  And while the Commission typically 

does not dictate the precise way in which utility assets are to be utilized, Staff‟s 

arguments raise such serious doubts about Hub management decisions that a more hands-

on approach appears to be in order.  Similarly, City/CUB‟s position captures the 

fundamental problem underlying the use of this asset:  its efficiency as a tool to reduce 

gas costs for ratepayers has never been sufficiently analyzed. 

 Respecting the viewpoints of all parties on this issue, the People propose a 

solution that recognizes the economic value of Hub services and builds on the 

recommendations of both Staff and City/CUB.  First, the Commission should adopt 

Staff‟s recommendation to order Peoples to apply for approval to operate the Hub in 
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accordance with Section 7-102(A)(g).    The scope of such a proceeding should include 

the possibility of devoting the entirety of Manlove field to sales customer service, using 

some capacity for sales customers while also reducing leased storage or using some Hub 

capacity for sales customers without reducing leased storage, as City/CUB have 

suggested.  City/CUB Brief at 57.   

Secondly, as part of that proceeding, the Commission should consider whether to 

use Peoples‟ gas dispatch model or any other mechanism that will optimize ratepayer 

interests as the appropriate springboard for Hub management.   

Finally, Peoples should continue to account for all Hub revenues and non-tariff 

revenues in accordance with the Commission‟s order in Docket No. 01-0707, in 

compliance with 83 Ill. Admin Code 525.40(d), unless and until ordered to do otherwise 

by the Commission.             

VI.  WEATHER NORMALIZATION – AVERAGING PERIOD 

A. The Companies’ Proposal To Clip The Period Utilized For 

Determining Heating Degree Days – The Key Determinant In 

Predicting Utility Revenues – From 30 Years To 10 Years Should Be 

Rejected. 

 

 Both the Companies and the People agree that one of the key factors in predicting 

the amount of weather normalized gas deliveries, and thereby test year utility revenues, is 

projecting the correct level of heating degree days (“HDDs”) in the test year billing 

determinants.  PGL/NS Brief at 104, AG Initial Brief at 19, 20.   The dispute in this case 

involves the question of whether the record evidence supports utilization of the most 

recent 30-year average of HDDs, as the People and other GCI parties advocate, or the 

shortened 10-year period that the Companies propose.   
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In their Brief, the Companies assert that they proved that the most recent 10-year 

HDD average will more accurately predict the heating degree days over the next several 

years, during which time the Companies‟ proposed rates are expected to be in effect.  

PGL/NS Brief at 105.  The Companies opine that their witness, Brian Marozas, proved 

that the 10-year average is more accurate than the 30-year average “in predicting future 

heating degree days”, and cite as the basis for this conclusion, Mr. Marozas‟ Direct 

testimony.  Id.  The Companies add that the testimony of Dr. Eugene Takle, a professor 

of Atmospheric Science and Agricultural Meteorology at Iowa State University, “showed 

that Mr. Marozas‟ statistical results are consistent with the current scientific consensus on 

climate change.”  Id. at 106.  The Companies then assert that “(n)o party contested 

Professor Takle‟s conclusions.”  Id. 

While the Companies now claim at page 107 of their Brief that Mr. Marozas‟ 

analysis was better than the 30-year average at predicting weather into the future, 

including not just the next year out, but “years two, three, four and five”, these assertions 

should not form the basis for approving a 10-year HDD average for several reasons.  

First, Mr. Marozas testified that he “used the average of historical annual HDD to predict 

weather one year into the future.”  PGL Ex. BMM-1.0 at 2.  Mr. Marozas reiterated 

during cross-examination that his recommendation of use of a 10-year average of HDD 

was based on a comparison of which time period – 10 years  or 30 years – produced the 

most accurate forecast for only a single year into the future.  Tr. at 890.  He confirmed, 

however, that the goal of the utility was to forecast normal weather that is expected to 

occur for the time that rates are in effect.  Tr. at 872.  The record evidence shows that the 

Companies themselves expect the rates to be in effect for at least a period of three to five 
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years.  GCI Ex. 6.0 at 18.  Moreover, as noted in the AG Initial Brief, given the fact that 

current rates have been in effect some 12 years suggests that a forecast methodology 

designed to predict next year‟s weather is shortsighted.  Id.       

When GCI witness Glahn pointed out the critical flaw of predicting comparing the 

10-year and 30-year averages for purposes of predicting weather one year into the future, 

when the Companies admit rates are expected to be in effect significantly longer than 

that, the Company presented Surrebuttal testimony in an attempt to salvage their proposal 

that purportedly showed the 10-year average was superior to the 30-year average in 

predicting the number of HDDs, a point the Companies highlight at page 107 of their 

Brief.  The Companies assert that Mr. Marozas‟ Surrebuttal analysis found that using a 

rolling 10-year average produces less error than a thirty-year average in predicting the 

next year out, as well as year two, three, four and five.   PGL/NS Brief at 107. 

 Mr. Marozas‟ Surrebuttal analysis suffers from the same flaws as his analysis 

highlighted in his Direct testimony.  It attempts to predict weather one year into the 

future, for five consecutive years, one year at a time.  This analysis of individual years, 

albeit five of them, maintains the inherent flaw in the Marozas analysis of trying to 

predict weather one year into the future.  The surrebuttal analysis simply perpetuates the 

error of the original exercise five times.    

The Companies further assert in their Brief that “the warming climate counsels 

against using data from thirty or more years ago that is not representative of today‟s 

climate.”  PGL/NS Brief at 107.  This argument, too, misses the mark.  As noted in the 

AG Initial Brief at pages 25 and 26, Mr. Marozas‟ testimony neither mentions Dr. Takle 

nor relies upon his testimony for purposes of selecting the 10-year and 30-year time 
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periods, or developing the statistical analysis that led to Mr. Marozas‟ conclusion 

supporting use of a 10-year average of HDDs.  Tr. at 847-848.  Similarly, Mr. Marozas‟ 

conclusion “that a 10-year HDD average, 6,044 HDDs, provides an appropriate forecast 

of normal weather” is not based on Dr. Takle‟s testimony.  PGL Ex. BMM-1.0 at 3.   

The record is clear that Dr. Takle‟s testimony does not specifically support the 

reliability of Mr. Marozas‟ statistical analysis. For example, during cross-examination, 

Dr. Takle testified that he has never worked for a natural gas delivery company.  Tr. 840.  

He admitted that he has never conducted an HDD forecast for purposes of predicting test 

year revenues in a natural gas delivery service company rate case.  Tr. 840-841.  Also, his 

duties at Iowa State University do not involve forecasting normal HDD for natural gas 

delivery service utilities or for purposes of forecasting revenues in a test year.  Tr. 841.  

The Companies‟ third argument in support of the use of the abbreviated 10-year 

HDD average is Dr. Takle‟s citation of a 17-year-old study he calls “the Easterling 

study.”  PGL Brief at 107; PGL Ex. EST-1.0 at 30; NS Ex. EST-1.0 at 30.  Dr. Takle 

testified that the study used temperature data from 1901-1984 for 41 stations in Illinois to 

calculate HDDs, and concluded that “for predictions one year out, 10-12 years (of HDD 

data) seems best, and for 5 years, 17-19 years seems best.  PGL Ex. EST-1.0 at 29-30; NS 

Ex. 1.0 at 29-30.  Dr. Takle then concluded that the study‟s results had relevance to “a 

region likely to be experiencing a long-term trend of increasing temperatures due to 

global warming.”  Id.  He opined that the Easterling study‟s results “suggest that if the 

trend is likely to continue, the averaging period near the low end of the 6-20 year range 

would be most accurate.”  Id.  at 30.   
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The record demonstrates, however, that the value of the Easterling study‟s 

conclusions for purposes of predicting HDDs for the period of time rates will be in effect 

in this docket is less than substantial. During cross-examination, Dr. Takle indicated, for 

example, that the purpose of the study was not to predict HDDs one year into the future 

for purposes of setting rates in a gas case, which was the methodology employed by Mr. 

Marozas.  Tr. at 841-842.  Further, he testified that the 17-year-old study has not been 

updated since 1990.  Tr. at 842.  He confirmed, too, that the study‟s authors did not 

review Mr. Marozas‟s statistical analysis performed for this case, and that the study 

focused on predicting temperature rather than HDDs.  Tr. at 842; 843.   Accordingly, Dr. 

Takle‟s testimony does not substantiate Mr. Marozas‟ flawed statistical analysis.   

 B. Mr. Glahn’s Recommended HDD Thirty-Year Average Provides A  

  More Accurate Basis For Predicting Test Year Revenues. 

 

As noted in the AG Initial Brief, GCI witness William Glahn testified that Mr. 

Marozas‟ attempt to predict next year‟s weather, rather than find an appropriate way to 

adjust test year revenues to reflect climate normals, is an inappropriate exercise.  He 

explained that in most jurisdictions around the country, weather is normalized to a 30-

year average of HDDs produced by the U.S. Government‟s National Oceanic and 

Atmospheric Administration.  GCI Ex. 3.0 at 36. He testified that NOAA data are 

considered the standard data for meteorological and climatological purposes.  Id.  The 

NOAA defines “Climatological Normal” as the “prevailing set of weather conditions 

calculated over a 30-year period, presently 1971-2000.”  Id.   

Mr. Glahn testified that from the NOAA‟s definition of “normal”, Mr. Marozas‟ 

analysis of one-year predictive value of various data sets is misguided.  As explained by 

Mr. Glahn, normal weather data is not meant to predict the actual weather for the next 
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unit of time, but rather to describe the typical conditions in a certain area over the 

complete cycle of weather one is likely to encounter in that place.  Id. at 37.  He noted:  

“The 30-year period has been used not for its weather predictive value but for its climate 

descriptive value and as „a point of departure or index…for keeping track of weather 

statistics.‟”  Id.  Mr. Glahn concluded that 30-year data does a better job of describing a 

climate, with its multi-decade cycles of change, than shorter intervals of data, which 

“cannot reflect the full range of experience likely to occur over a given geographic area.”  

Id. at 38.  Mr. Glahn stated that use of the lower, 10-year average HDD estimate will 

underestimate the utility‟s weather-normalized revenues.  Id. at 39.   

The Companies dispute the reliability of a 30-year average, and point to Dr. 

Takle‟s reference in surrebuttal testimony to a yet-to-be published article that purportedly 

shows that “at least some NOAA scientists now take the position that the old thirty-year 

normal is no longer appropriate.”  PGL/NS Brief at 107.  Cross-examination revealed that 

little weight should be given to this testimony.   Specifically, Dr. Takle testified that the 

NOAA has not altered its use of 30-year climate normals.  Tr. 848.  He further added that 

he is not knowledgeable about the procedures within the NOAA that determines official 

views and policies with respect to determining normals.  Id.  

As noted in the AG Initial Brief, Mr. Marozas‟ own testimony reveals the primary 

weakness in the argument that a 10-year data period is superior to a longer period for 

purposes of predicting HDDs, and hence normalized test year revenues.  It distorts the 

analysis of normal weather by including too small a window of weather experiences.
4
  As 

                                                 
4
 Figure 1 at page 6 of Mr. Marozas‟ testimony reveals that 1996 – a year not included in Mr. Marozas‟ 10-

year averaging period – included an unusually high number of HDDs due to extremely cold weather.  PGL 

Ex. BM-1.0 at 6, Table 1.  In addition, the winter of 2007 included extreme temperatures, as evidenced by 
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noted in the AG Initial Brief, Dr. Takle himself concurred that despite any existing global 

warming trend, he is not suggesting that the Peoples Gas and North Shore service 

territories will never again experience extreme weather.  Tr. 850.  He admitted as a 

climatologist, he cannot predict what the weather will be in the Peoples/North Shore 

service territories in the next three-to-five years.  Id.   The use of the proposed clipped, 

10-year data set simply does not capture the variable weather experience of the Chicago 

area, and accordingly will underestimate the number of HDDs for purposes of predicting 

test year revenues.  

 For all of the reasons stated herein and in the AG Initial Brief, the Commission 

should adopt the use of a 30-year average of heating degree days for purposes of 

predicting test year revenues. 

 

 

 

VII.  NEW RIDERS 

 A.  The Utilities Rhetorical Discussion of Riders In the Overview Section  

  Of Their Brief Ignores Record Evidence and Illinois Law.  

 

  1. The Substantial Evidence in the Record Diffused the   

   Companies’ Arguments That “Business Challenges”   

   Necessitated Rider Recovery of Certain Expenses and   

   Revenues Per Customer. 

 

 In the “New Riders – Overview” portion of their Brief, the Companies aver that 

“Peoples Gas and North Shore have demonstrated, and no party has introduced evidence 

to rebut that the business conditions described in …this Initial Brief present considerable 

challenges to their ability to achieve reasonable financial performance and stability.”  

                                                                                                                                                 
the Companies forwarding of a bill insert to customers that proclaimed February of 2007, as having the 

coldest weather in 112 years.  Tr. 396-399.   
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PGL/NS Brief at 108.  They characterize arguments against the five piecemeal rate 

trackers proposed by the Companies as “unavailing in the face of the long standing and 

judicially sanctioned use of rate trackers in Illinois.”  Id. at 109.  Finally, Peoples and 

North Shore suggest that “there is a growing recognition in the gas utility industry that 

certain base rate components that exhibit volatile or unpredictable characteristics should 

be recovered through automatic rate adjustment mechanisms, rather than through fixed 

charges.”  Id. At 110. 

 These rhetorical arguments ignore the compelling GCI and Staff testimony 

against the rider proposals, as well as Illinois law which has permitted rider recovery of 

expenses only under certain, specific and limited circumstances.    As noted in both the 

People‟s and the Commission Staff‟s Initial Briefs, the substantial evidence in the record 

shows that the Companies‟ claims regarding business challenges and an inability to earn 

reasonable returns is simply not true.  The record evidence shows that Peoples Gas 

earned around or significantly above its authorized return on common equity in eight of 

the last 12 years.  AG Initial Brief at 58, citing AG Cross (Borgard) Ex. 3.  In fact, PGL‟s 

actual earned return on equity has been consistently positive, staying within a range from 

10.16 to 14.52 percent throughout the nine-year period 1995-2003.  Id, citing GCI Ex. 1.0 

(Brosch) at 18.  Similarly, North Shore has consistently earned stable returns, with ROEs 

ranging from 10.43 to 14.13 percent in all years 1995 through 2005.
5
  Id.   In addition, the 

Companies were able to achieve these returns without filing a rate case for some 12 

years.  

 Moreover, as noted at page 58 of the AG Initial Brief, it is especially noteworthy 

that these exceptional earnings occurred while actual use per customer – the benchmark 

                                                 
5
 The exception for North Shore was the year 2000, when its ROE was 5.38 percent.  GCI Ex. 1.0 at 19. 
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that the Companies and Mr. Feingold are so fond of citing – were persistently below the 

normalized use per customer set in the prior rate case.  See PGL Ex. LTB-1.2, NS Ex. 

LTB- 1.2, AG Cross (Borgard) Ex. 3.  Additionally, PGL/NS witness Feingold confirmed 

that these exceptional earnings occurred despite reported declines in margin revenues in 

these years.  Tr. 1307-1308. 

The Commission Staff noted these same statistics in its Initial Brief.  Staff Initial 

Brief at 155-156.  In short, the assertion that “no party has introduced evidence to rebut” 

the Companies‟ alleged challenges to their financial integrity is simply untrue. 

 2. The Companies Gross, Oversimplification of When Riders Are 

   Allowed Under Law Should Be Rejected.  

 

 Throughout their Brief, the Companies highlight the Commission‟s 1990 approval 

of rider treatment for coal tar remediation expenses in Docket No. 90-0127, Central 

Illinois Light Company (“CILCO”), 124 P.U.R.4
th

 498, Order of August 2, 1991, as 

support for Commission approval of lost revenues per customer, uncollectibles expense, 

accelerated infrastructure investment and energy efficiency program expenses in this 

docket.  PGL/NS Brief at 109, 128, 135.    The CILCO decision is inapposite, however, 

and instead supports rejection of the Companies‟ rider requests because of the 

distinguishing characteristics of the expenses in CILCO as compared to the revenue and 

expense items the Companies seek rider recovery of in this docket. 

 In the CILCO case, the Commission approved rider recovery for environmental 

remediation expenses, specifically the clean-up of toxic coal tar residue, associated with 

the utility‟s former manufactured gas plants (“MGPs”).  The Commission concluded in 

that Order that (a) these coal tar cleanup expenditures are current and legitimate costs of 

business which are mandated by state and federal environmental laws; (b) it is 



 27 

appropriate as a matter of public policy to allow the recovery of the costs of 

environmental controls; and (c) the Public Utilities Act emphasizes the importance of 

allowing for the recovery of environmental costs as being within the public policy of the 

state, among other findings.  Unlike any of the expense, infrastructure investment or 

revenue items Peoples and North Shore seek rider recovery of in this case, the coal tar 

clean-up was a statutorily mandated expense under the federal Comprehensive 

Environmental Response Compensation and Liability Act of 1980, 42 U.S.C.A. Sec. 96-

01-9675 (1988) ("CERCLA"), and a similar law in Illinois provide that utilities are 

required to remediate on-sites wastes created by the operation of MGPs.   

 As noted in the AG Initial Brief, the Supreme Court eventually upheld the 

Commission‟s approval of rider recovery of these expenses in Citizens Utility Board v. 

Illinois Commerce Comm’n, 166 Ill.2d 111, 651 N.E.2d 1089 (1995).   In doing so, the 

Court specifically acknowledged two facts that are not present in the instant case.  First, 

the Court noted that the coal tar remediation expenses fit the “unexpected, volatile or 

fluctuating” criteria first outlined in City of Chicago v. Illinois Commerce Comm’n, 13 

Ill.2d 607, 150 N.E.2d 776 (1958).  Citizens Utility Board, 166 Ill.2d at 138-139.  

Second, it noted that these costs are imposed by law, and accordingly are fully 

recoverable operating expenses that are not appropriately shared between shareholders 

and ratepayers.  Citizens Utility Board, 166 Ill.2d at 128. 

 The Companies‟ assertion that the Commission and Illinois courts view the use of 

rate trackers or riders as “an acceptable means of utility cost recovery and the Courts 

have upheld t is view” (PGL/NS Brief at 109) is a gross over-simplification of both the 

Commission‟s history of adopting riders for expense recovery and Illinois courts‟ review 
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of those decisions.  As noted in the AG Initial Brief and Staff‟s detailed accounting of 

Illinois courts‟ review of rider recovery of expenses, certain conditions must be present 

for rider approval by the Commission.  In the case of A. Finkl & Sons Company v. Illinois 

Commerce Commission, 250 Ill.App.3d 317, 620 N.E.2d 1141 (1
st
 Dist. 1993) (“Finkl”), 

the Illinois Appellate Court held that riders are useful in alleviating the burden imposed 

upon a utility in meeting unexpected, volatile or fluctuating expenses, citing City of 

Chicago v. Illinois Commerce Comm’n, 13 Ill.2d 607, 150 N.E.2d 776 (1958); Finkl at 

327 (emphasis in original).  In addition, the First District panel noted that the amount of 

costs to be recovered through the rider at issue in the case was not significant, and were 

recoverable through the usual base rate (case) mechanism.
6
  Id.   

Moreover, as noted in the AG Initial Brief, the Illinois Supreme Court, in 

reviewing whether the Commission had the authority to approve rider recovery and 

ratepayer sharing of coal tar clean-up expenses, provided some guidance, in addition to 

the Finkl case, on the subject of what sort of expense qualifies for rider recovery and 

sharing in the aforementioned Citizens Utility Board case. Citizens Utility Board, 166 

Ill.2d 111.  AG Initial Brief at 89.  Here, the Court distinguished between expenses that 

are imposed on the utility by federal and state law (which are fully recoverable in rates) 

and expenditures that involve management choice and discretion as to whether to incur 

the expenses.  Citizens Utility Board, 166 Ill.2d at 129.
7
     

                                                 
6
 As noted by Mr. Brosch, Fuel Adjustment Clause and Purchased Gas Adjustment (“PGA”) mechanisms 

are employed by many state regulators because fuel and purchased energy commodity costs are often 

recognized to be:  (1) large in relation to the total cost to provide utility service; (2) subject to market forces 

(rather than management control); and (3) volatile enough to cause unacceptable earnings volatility if not 

tracked.  GCI Ex. MLB-1.0 at 9.   
7
 Ultimately, the Court concluded that environmental remediation expenditures were recoverable 

in full because expenses commonly incurred to comply with the mandate of federal and state law have 

historically been recoverable from ratepayers.  Id. at 122-123.  In its reversal of the Commission‟s order to 

permit some sharing between ratepayers and shareholders of these expenses, the Court distinguished 
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In its Initial Brief, the Commission Staff provided a thorough review of all past 

Commission rider decisions and Illinois courts‟ decisions involving challenges to said 

riders.  The Staff Brief highlighted the case of City of Chicago v.  Illinois Commerce 

Comm’n, 281 Ill.App.3d 617 (1st Dist. 1996).  In that case, the First District Appellate 

Court upheld the Commission‟s approval of a separate line-item charge for franchise fees 

to be charged to the residents of the municipalities assessing the fees and removing them 

from base rates.  The Court cited the aforementioned Citizens Utility Board case, wherein 

the Court stated, “The rule (against single-issue ratemaking) does not circumscribe the 

Commission‟s ability to approve direct recovery of unique costs through a rider when 

circumstances warrant such treatment.”  Citizens Utility Board, 166 Ill.2d at 138.  Those 

“circumstances”, both the City of Chicago ruling and the Citizens Utility Board decision 

held, involved either the recovery of unexpected volatile or fluctuating expenses, 

pursuant to Finkl, or direct recovery of a particular cost without direct impact on the 

utility’s rate of return.  City of Chicago, 281 Ill.App.3d at 628-629; Citizens Utility 

Board, 166 Ill. 2d at 1102-1103.    

Accordingly, based on the case law issued to date, the Commission has authority 

to implement riders for recovery of certain expenses if those cost components are (1) 

unexpected, volatile or fluctuating, pursuant to Finkl and the 1958 City of Chicago case, 

or (2) imposed on the utility by law, including federal and state law (such as 

environmental clean-up expenses) and  municipal ordinance for a unique purpose (such 

as franchise fees), pursuant to the Citizens Utility Board and City of Chicago cases.  The 

                                                                                                                                                 
between expenses that were previously shared, such as costs associated with rate case expense and  the cost 

of construction associated with a cancelled plant, which “involve management choice and discretion 

whether to incur the expenses” and expenses imposed on the utility by federal and state law, which the 

Court concluded were recoverable in full from ratepayers.  Id. at 129.   
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expense and revenue categories proposed by the Companies for rider recovery -- 

uncollectibles expense, energy efficiency program expense, lost revenues and accelerated 

infrastructure investment – are all expense and revenue categories traditionally built into 

a utility‟s revenue requirement and base rates through the test-year ratemaking process.  

Accordingly, they do not qualify as the kind of  state/federal/municipal/governmental 

body unique purpose fees or expenses that might be recovered under either the Citizens 

Utility Board or recent City of Chicago holdings.  Likewise, none of these expense or 

revenue categories is sufficiently volatile, unexpected or fluctuating to satisfy the Finkl 

criteria, as discussed throughout the AG Initial Brief.  See AG Initial Brief at 45-47, 72-

73, 88-90, 110-113, 114-117.  Moreover, recovery of all of these items definitely impacts 

the Companies‟ overall rate of return – the phenomenon that the Citizens Utility Board 

court held should not occur for expenses to be permitted rider treatment. 

The Companies‟ one-sided, spare analysis in its Initial Brief of when riders can be 

used to recover particular utility expenses is incomplete to say the least and should not be 

relied upon for purposes of analyzing the rider proposals in this case. 

 3.  The Fact That The Gas Industry Likes Riders Is Irrelevant. 

Finally, the Companies‟ suggestion that there is a growing recognition in the 

utility industry to employ riders for the recovery of certain expense items rather than 

through fixed charges is an acknowledgment that the gas industry – not necessarily 

regulators – have embraced rate trackers as a cost recovery mechanism.  PGL/NS Brief at 

110.  Given the evidence of the one-sided, piecemeal rate increases between rate cases 

that these rider proposals create, it is no mystery that the gas industry has embraced the 

proposal of riders in various locales throughout the country.   The issue for the 
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Commission to consider in this docket is whether the Companies have sustained their 

burden of proving that the unorthodox ratemaking treatment the proposed riders would 

engender are necessary and legal.  As discussed below (and in the AG‟s Initial Brief, pp. 

29-122), the record evidence and state and federal case law clearly show they are neither. 

   

B. Rider VBA and WNA  

1. The Companies’ Argument That Approval of A Decoupling Rider 

(VBA) Would Coincide With A National Trend Is A Hollow 

Argument That Should Be Rejected. 

 

At pages 112 and 113 of their Brief, the Companies aver that “(d)ecoupling 

mechanisms and their rate tracking features have been widely adopted by state regulatory 

commissions over the past several years.” PGL/NS Brief at 112.  The Companies note 

that decoupling mechanisms have been adopted in at least nine states.  Id. at 116, 117.  

As noted in the AG Initial Brief, the Companies and Mr. Feingold conveniently 

failed to discuss the details behind the instances where decoupling was approved and 

failed to track those states that have rejected such proposals.  See AG Initial Brief at 65-

66; AG Cross Ex. 5.  Specific discussions in Mr. Feingold‟s testimony of a state 

approving a decoupling rider involved, in each instance, approval by settlement between 

the utility, a PSC staff and intervening parties, with a quid pro quo of specific 

commitments toward conservation and energy efficiency programs.  Tr. 1286, 1288, 

1289, 1291-1296; Compare PGL Ex. RAF-2.0 45-46,  In the Matter of Northwest Natural 

Gas  – Investigation Regarding Possible Continuation of Distribution Margin 

Normalization Tariff, Order of August 25, 2005, Attachment A (Stipulation).  Likewise, 

Mr. Feingold failed to mention in his testimony two recent decisions by the New Mexico 
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and Washington  public utility commissions that rejected decoupling proposals offered by 

PGL/NS Feingold and his partner, Mr. Ronald Amen.  Tr. 1289, 1299, 1300.  

Accordingly, the Companies‟ selective discussion of decoupling proposals being 

approved in other jurisdictions is of little evidentiary value, and is hardly persuasive 

testimony in support of Commission adoption of Rider VBA.                                                       

Moreover, Illinois‟ own experience with embracing so-called innovative 

ratemaking strategies has been arguably less than beneficial to ratepayers.  The 

Commission‟s recent approval of the auction process for the establishment of the 

commodity rates of Commonwealth Edison Company and the downstate Ameren utilities 

had disastrous financial consequences for thousands of these utilities‟ customers over the 

past several months, which necessitated the negotiation of a new law that dramatically 

revised the way electric utility commodity rates are set.  Accordingly, the invitation to 

embrace new “paradigms” or alternative ratemaking strategies designed to address 

unproven “business challenges” because other states may be adopting them is hardly the 

basis for sound regulatory policy. 

The Commission, for all of the myriad of legal and evidentiary reasons set forth in 

the AG and Staff briefs, should reject the Companies‟ invitation to dramatically alter the 

way gas utility delivery service rates are set through Rider VBA.  

 2. The Record Evidence Shows That Approval of Rider VBA Will 

   Not Affect the Companies’ Promotion of Energy Efficiency.  

 

Among the benefits listed by the Companies in support of Rider VBA is their 

assertion that “Rider VBA would effectively address environmental and national interests 

objectives which should be key considerations in current regulatory decisions.”  PGL/NS 
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Brief at 113.  The Companies state that approval of Rider VBA “would remove the 

disincentive that the Utilities have to promote energy conservation and efficiency 

programs for its customers.”  PGL/NS Brief at 114.   

 As noted in the AG Initial Brief, Peoples‟ and North Shore‟s participation in 

energy efficiency programs to date have been minimal to non-existent.  Neither Company 

has any history of promoting or designing significant energy efficiency programs for its 

residential customers.  In short, the Companies have no track record of being interested in 

promoting energy efficiency.  Accordingly, the suggestion that they will somehow foster 

the development of conservation and energy efficiency programs, outside of the $7.5 

million program proposed in this docket as a result of the Docket No. 06-0540 merger 

settlement, rings hollow.   See AG Initial Brief at 62.    

 Second, the Companies‟ CEO, Mr. Borgard, made clear during cross-examination 

that there are no plans to grow energy efficiency programs beyond the $7.5 million 

program being proposed in this docket as a result of the merger settlement in ICC Docket 

No. 06-0540 – with or without Rider VBA.  Tr. 390.  This telling admission dispels any 

suggestion that the Companies will embrace energy efficiency if Rider VBA is approved. 

 Third, as noted in the AG Initial Brief, the program that the Companies have 

proposed would be administered by a third-party Governance Board, which would have 

control over program selection and marketing.  While the Companies would have a 

representative among the five-person Board, it is fair to say that they would not be in 

control of marketing or promotional decisions.  In fact, PGL/NS witness Ilze Rukis, who 

presented testimony on the energy efficiency programs and Governance Board structure 

being proposed by the Companies, stated that she is satisfied that the Governance Board 
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structure will be effective in ensuring that the utilities not frustrate the effectiveness of 

future energy efficiency programs due to any inherent disincentive that the Companies 

might have to promote energy efficiency programs or run efficient programs.  Tr. 100.  

Accordingly, the disincentive rationale misses the mark because any alleged 

“disincentive” toward conservation under traditional regulation of the utility is not 

actionable under third-party governance.  AG Initial Brief at 63-64. 

 The Companies also suggest that Rider VBA is needed “to address the impact of 

the energy efficiency program proposed by the Companies.”  PGL/NS Brief at 115.  This 

argument should be rejected out of hand.  Mr. Kubert testified that the $7.5 million 

funding level proposed by the Companies is conservative, to say the least, and that any 

lesser amount would be less than effective.  ELPC Ex. 1.0 at 6.  The Companies did not 

attempt to pinpoint what level of usage would be avoided due to the program.  Moreover, 

in Iowa, MidAmerican Gas Company spends 2.1% of revenue on energy efficiency – 

about seven times the percentage of revenue of the Peoples/North Shore proposed 

program.  ELPC Ex. 2.0 at 9.  That Company has neither a decoupling rider nor a weather 

normalization rider.   

 Further, the notion that Rider VBA is needed to offset lost revenues associated 

with the $7.5 million program is less than persuasive.  Rider VBA is overly broad in how 

it recovers lost margin revenue beyond that arising from energy efficiency and 

conservation, by including usage declines associated with warmer weather, replacement 

of old and less efficient appliances, improved building code efficiencies as well as 

customer demand response to higher natural gas commodity prices.  See AG Initial Brief 

at 63.  Moreover, as noted by GCI witness Brosch, neither Mr. Feingold nor Mr. Borgard 
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addressed the question of how implementation of Rider VBA will affect customer 

incentives to conserve energy and utilize energy efficiency measures on their own.  Rider 

VBA, in effect, punishes Peoples and North Shore customers by raising future per therm 

charges on a monthly basis when customers conserve and reduce future gas usage and 

margin revenue-per-customer below the threshold level set in this docket.  In addition to 

causing customer confusion given the contradictory price signals sent by adjusting per 

therm charges upward when usage per customer decreases, Rider VBA will likely 

diminish the incentive customers have to lower their thermostats, invest in more energy 

efficient appliances and weatherization measures, or even participate in the company-

sponsored programs.  GCI Ex. 1.0 at 44. 

 Accordingly, the Companies‟ attempt to link the alleged necessity of Rider VBA 

proposal to energy efficiency initiatives should be rejected.  

  3. Consumer Intervenors’ and Staff’s Objections To Rider VBA  

   Are Rooted In The Rider’s Violation of Basic Utility   

   Ratemaking Precepts Upheld By the Illinois Supreme Court –  

   Not A Desire To “Preserve the Status Quo” Or To Simply  

   Wave “The Flag of Tradition”, As the Companies Suggest. 

 

 Having failed to address in their Brief any of the arguments put forth by GCI 

witness Michael Brosch and Staff witness Peter Lazare against Rider VBA, the 

Companies recklessly assert at the close of their Rider VBA discussion that “the 

opponents are simply waving the flag of tradition and making exaggerated claims about 

complexity and burden” of the rider.   PGL/NS Brief at 117.  They further assert that 

opponents “are simply ignoring the Utilities‟ financial under-performance and offering no 

affirmative recommendations as to how such challenges could be addressed.”  Id. at 117.  

 This rhetoric ignores the previously cited record evidence of stable financial 
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performance in the face of declining usage per customer.  In addition, what the 

Companies refer to as “the flag of tradition” are sound principles of ratemaking that 

demand that the Commission establish rates that are just and reasonable and do so within 

the regulatory parameters which prohibit retroactive and single-issue ratemaking, as 

further discussed below.  Finally, the Companies‟ reckless suggestion that Staff and 

Intervenors were obliged to propose resolutions to the Companies‟ amorphous “business 

challenges” ignores the Illinois Supreme Court‟s specific rejection of the notion that 

intervenors have to put forth any evidence to ameliorate utility problems alleged in a rate 

case.   

 As noted earlier in this Brief and in the AG Initial Brief, the substantial evidence 

in the record shows that the Companies‟ claims regarding business challenges and an 

inability to earn margin revenues or reasonable returns is simply not true.  The record 

evidence shows that Peoples Gas earned around or significantly above its authorized 

return on common equity in eight of the last 12 years.  AG Initial Brief at 58, citing AG 

Cross (Borgard) Ex. 3.  In fact, PGL‟s actual earned return on equity has been 

consistently positive, staying within a range from 10.16 to 14.52 percent throughout the 

nine-year period 1995-2003.  Id, citing GCI Ex. 1.0 (Brosch) at 18.  Similarly, North 

Shore has consistently earned stable returns, with ROEs ranging from 10.43 to 14.13 

percent in all years 1995 through 2005.
8
  Id.   In addition, the Companies were able to 

achieve these returns while actual use per customer – the benchmark that the Companies 

and Mr. Feingold are so fond of citing – were persistently below the normalized use per 

customer set in the prior rate case.  See PGL Ex. LTB-1.2, NS Ex. LTB- 1.2, AG Cross 

                                                 
8
 The exception for North Shore was the year 2000, when its ROE was 5.38 percent.  GCI Ex. 1.0 at 19. 
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(Borgard) Ex. 3.  Accordingly, the “financial under-performance” was never ignored, but 

rather overwhelmingly proven to be false.   

 Moreover, GCI witness Brosch settled and diffused the Companies argument that 

the recovery of the Companies‟ margin revenues cannot be sustained under traditional 

regulation.   As noted in the AG Initial Brief, GCI witness Michael Brosch clearly 

demonstrated in both his direct and rebuttal testimony that the actual recorded PGL 

annual margin revenues have been stable in overall terms for the past 11 years, and 

fluctuations due to weather and other causes were within or less than 8 percent of the 

average amount.  See GCI Ex. 1.0 at 32, 33; GCI Ex. 4.0 at 6, 7.  Similarly, for North 

Shore, relative margin revenue stability is evident across the 1996 through 2006 time 

period, indicating no apparent financial need for Rider VBA tracking of usage per 

customer.  GCI Ex. 4.0 at 33.
9
  Mr. Brosch also pointed out that the magnitude of changes 

in annual VBA adjustment amounts, as shown in GCI Ex. MLB-1.3, does not effectively 

eliminate margin fluctuations during the years modeled.  See GCI Ex. MLB-1.3, and GCI 

Ex. MLB-1.0 at 38, 39, Tables 4 and 5. 

  While declines in usage per customer may be occurring, the People and other 

parties have shown that those declines can be and have been offset by other phenomena.  

As noted in the AG Initial Brief, the record shows that traditional ratemaking and the 

incentive to operate efficiently that regulatory lag creates has served the Companies well.  

The Companies have testified that one of the reasons that they have been able to put off 

                                                 
9
 At page 7 of their Brief and in the Appendix to their Brief, the Companies disingenuously assert that 

Intervenors have presented “confused testimony” on the subject of margin revenue stability.  Mr. Brosch‟s 

Tables 6 and 7 in his Rebuttal testimony adopted the Companies‟ definition of margin revenues and in fact 

produced evidence of even more margin stability after 1997 than the reported “gross margin” values 

provided by the Companies in response to AG 4.04 and discussed in Mr. Brosch‟s Direct testimony.  See 

GCI Ex. MLB-4.0 at 6-7. 
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filing a rate case since 1995 is that (1) overall revenues were increasing for both 

companies due to increased customer growth (PGL Ex. LTB-1.0 at 16; NS Ex. LTB-1.0 

at 13), (2) Peoples had cut its work force in half and North Shore by 20 percent (AG 

Cross (Borgard) Ex. 1); (3) Peoples Gas‟ overall operating expenses are down 

substantially from those last approved by the Commission in its 1995 rate order (PGL Ex. 

LTB-1.0 at 13); (4) Peoples‟ and North Shore‟s overall average cost of capital has 

decreased (PGL Ex. LTB-1.0 at 15, NS Ex. 1.0 at 13) and (5) further O&M efficiencies 

were created with the increased use of automated meter reading Supervisory Control and 

Data Acquisition (“SCADA”) technology (PGL Ex. LTB-1.0 at 13, NS Ex. LTB-1.0 at 

10), to name a few innovations.   AG Initial Brief at 59. 

 Company CEO Borgard affirmed that this quest for best practices will continue, 

stating that they are constantly in the process of identifying and implementing 

technological innovations and investigating and implementing best practices.  Tr. 370.    

In short, there is no evidence to support the Companies‟ position that traditional rate of 

return regulation is inadequate to maintain Peoples‟ and North Shore‟s financial integrity.  

 Second, the Companies‟ characterization of GCI and Staff objections to Rider 

VBA as little more than an unwillingness to retreat from the status quo implies that the 

ratemaking principles included in the Public Utilities Act (and  Illinois courts‟ 

interpretation of them) are little more than quaint antiquities that can be tossed aside at a 

utility‟s behest.  As noted in both the AG and Staff Initial Briefs, Rider VBA violates the 

Act‟s prohibition against single-issue and retroactive ratemaking by permitting monthly 

adjustments to rates between rate cases on a component of the Companies‟ revenue 

requirement – operating income (revenues) – that will have been already established in 
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this case when the Commission establishes the Company‟s revenue requirements and 

rates.  See AG Initial Brief at 35, 47-48; 36-37, 50-51 and Staff Initial Brief at 166-170.  

That pheonomenon fits within the classic definitions of single-issue and retroactive 

ratemaking.   

 In addition, Peoples and North Shore seek to maintain a designated level of 

revenues per customer on a monthly basis after rates are set in this docket for the Rate 1 

residential and Rate 2 commercial classes, but not for the other rate classes served by the 

Companies.  In justifying this decoupling mechanism, the Companies argue that “(t)he 

business challenges that primarily gave rise to Peoples Gas‟ Rider VBA proposal 

included weather variability, declining use per customer, and the ongoing energy 

efficiency and conservation efforts of its customers, all of which have impacted Peoples 

Gas‟ financial performance and its customers‟ bills.”  PGL Ex. RAF-1.0 at 13; NS Ex. 

RAF-1.0 at 12.  As noted at pages 52 and 53 of the AG Initial Brief, however, nowhere in 

Mr. Feingold‟s testimony or any other North Shore or PGL witness‟ testimony, however, 

is evidence that these weather, declining use per customer and conservation phenomena 

are all unique to residential and small commercial customers and should not be applicable 

also to larger gas consumers.  There is no evidence, for example, that Large Volume 

Demand Service customers‟ usage, and therefore some element of their fixed cost 

contribution, are not also impacted by the reductions in usage associated with weather 

and conservation efforts.  Nevertheless, Rider VBA, and the monthly rate adjustments 

arising from variations in usage per customer baseline calculation, would not apply to this 

customer class. 
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 As such, Rider VBA constitutes unreasonable discrimination against residential 

and small commercial customers.  Adjusting the monthly charges to these customer 

classes, based on changes in future gas usage (and the revenues produced), from the 

baseline level of revenues per customer established in this case, but not for the 

Companies‟ other customer classes, contradicts the prohibition in Section 9-241 against 

unreasonable discrimination between customer classes.  

 Finally, even if the alleged financial difficulties did exist or could not be 

addressed by traditional regulation, Intervenors and Staff were under no obligation in this 

case to offer suggestions as to how to address the so-called “business challenges”.  In 

People ex rel. Hartigan v. Illinois Commerce Commn’n, 117 Ill.2d 120, 510 N.E.2d 865 

(1987), the Illinois Supreme Court made clear that intervening parties are under no 

obligation to provide evidence to counter a utility‟s arguments.  That lack of obligation 

presumably includes the need to “offer affirmative recommendations”: 

 Nothing in the Public Utilities Act requires any party other than the Commission 

 and the utility seeking a rate increase to participate in a ratemaking proceeding. 

 Thus, any participation by persons or groups opposing an increase is voluntary 

 and purely fortuitous. It is possible that no person or entity will seek to intervene 

 when a rate increase is sought; in other cases, those who intervene may lack the 

 financial resources or the incentive to launch a vigorous challenge to all aspects of 

 the increase. (See Calvert Cliffs' Coordinating Committee, Inc. v. Atomic Energy 

 Com. (D.C.Cir.1971), 449 F.2d 1109, 1118.) Requiring intervenors to establish 

 unreasonableness is therefore no substitute for requiring proof of reasonableness.  

 

Hartigan, 117 Ill.2d at 135-136.  The bottom line is that the Companies have failed to 

show that declines in usage per customer are a business challenge that has not been met 

by traditional ratemaking, and that a Rider VBA is needed.  The Companies‟ arguments 

in support of Rider VBA should be rejected.   

 C. The Companies’ Arguments In Support of Rider WNA Fail For the  

  Same Reasons The Rationale Supporting Rider VBA Fails. 
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 The Companies offer several arguments in support of Rider WNA – none of 

which should persuade the Commission to adopt what the People and Staff agree is 

nothing more than an unnecessary, revenue enhancing tool. 

  1.  The Complaint That The Companies Will be Unable To  

   Recover Their Fixed Costs Absent Rider WNA Is Simply False.   

 

 Absent the approval of Rider VBA, the Companies proposed adoption of a Rider 

WNA (“Weather Normalization Adjustment) mechanism to address the impact of 

weather on customer usage, and accordingly the amount of revenues received. The 

Companies assert at page 118 of their Brief that because gas rates are designed on the 

basis of the expected volume of gas to be sold for these services under normal weather 

conditions, “the Companies will recover their annual fixed costs of providing delivery 

service only if the level of sales volumes upon which their rate designs are predicated is 

achieved.”  PGL/NS Brief at 118.  The Company opines that Rider WNA “will ensure 

that the level of sales volumes established to recover their fixed costs is always reflected 

in the monthly billings to their customers.”  Id. 

 The notion that sales volumes levels must be ensured in the ratemaking process is 

belied by nearly a century of state and federal regulatory law.  The Companies proposed 

ratemaking remedies – Rider VBA or Rider WNA – are premised on the incorrect notion 

that a “normalized gas use per customer” is explicitly established and becomes an 

entitlement for the utility when the Commission sets rates in a rate case.  As noted in the 

AG Initial Brief, landmark U.S. Supreme Court rulings and Illinois courts‟ adoption of 

those precedential rulings in their interpretation of the Public Utilities Act, contradict the 

notion inherent in these rider proposals that the Companies must be assured receipt of 



 42 

their margin revenue level or their “normalized gas use per customer” for the Rate 1 

(residential Heating and Non-heating) and Rate 2 (General Service) classes.  See AG 

Initial Brief at 41-45.  Likewise, as thoroughly discussed at pages 53-58 of the AG Initial 

Brief, the notion that “margin revenues” or “revenues per customer” is an entitlement for 

the utility and must be guaranteed by the Commission in the ratemaking process has no 

basis in fact, precedent or law.    

 Likewise, as the record evidence and regulatory history reveal, the Companies 

suggestion that, absent Rider WNA, they will not be permitted “to recover their fixed 

costs” is untenable.   PGL/NS Brief at 118.  First, the traditional ratemaking process 

incorporates a normalization of weather variations in its calculation of heating degree 

days and the resulting calculation of test year revenues.  See AG Brief at 19-20; Tr. 869- 

870.  The test year process is designed to reflect a normalized level of revenues and 

expenses that is then built into customer rates.  Accordingly, traditional ratemaking 

already accounts for weather variations in customer rates.   

 Second, every utility in this State runs the risk of collecting fewer revenues than 

anticipated at the time rates are set.  This kind of risk is accounted for both in the 

“normalization” of revenues through a calculation of heating or cooling degree days, and 

a utility‟s rate of return.  Third, the notion that warmer-than-normal revenue 

automatically leads to a failure to recover a company‟s fixed costs is grossly inaccurate.  

As noted previously and in the AG Initial Brief, all of the phenomena that Riders VBA 

and WNA are designed to address – warmer than normal weather, declining usage 

associated with conservation, purchase and installation of more energy efficient 

appliances, decreased usage associated with customer response to high gas prices --  were 
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occurring while the Companies met or exceeded their allowed returns on equity.  

Productivity, declines in certain operating expense, additional revenues from new 

customers and new technology all combine to offset declines in usage associated with 

weather and other variables.  In the Companies‟ cases – despite any alleged warming 

trends – they were able to avoid filing a rate case for some 12 years.    

 Finally, as noted at page 72 of the AG Initial Brief, record evidence revealed that 

the Companies already have a mechanism in place to help ensure weather-related 

revenues:  weather insurance policies.  CUB/City Ex. 1.0 at 65; CUB/City Ex. 1.04; Tr. 

1599.  PGL/NS witness James Schott confirmed that the purpose of this policy was to 

“help make up the difference” in the form of a payout to the parent company if the 

Companies were unable to achieve their returns on equity due to weather variables.  Tr. 

1598-1599.  The availability of such a mechanism, coupled with the normalization of 

weather that occurs under traditional regulation, helps protect the Companies from 

warmer-than-normal weather.   

 Accordingly, the notion that Rider WNA is needed to recover fixed costs is a red 

herring that should be rejected. 

  2. There Has Been No Showing That The Financial Community  

   Requires Approval of Rider WNA To Provide Capital. 

 

 Asserting that the lack of a Rider WNA will produce “erratic financial results”, 

the Companies further argue that failure to approve Rider WNA “would cause the 

financial community not to look as favorably at a utility‟s financial position relative to 

the financial positions of other utilities with weather normalization clauses, all other 

things being equal.”  PGL/NS Brief at 118.  This argument, too, is abstract, flawed and 

lacking in any evidentiary support. 
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 The evidence the Companies cite to support this assertion is PGL/NS witness 

Russell Feingold‟s testimony, the decoupling salesman who appears in jurisdictions all 

over the country promoting various rider mechanisms as a means of ensuring “margin 

revenue” recovery.  PGL/NS Brief at 118, citing PGL/NS Ex. RJF-2.0 at 60.  Cross-

examination of Mr. Feingold‟s testimony revealed that this witness has little Company-

specific knowledge serving as a foundation for his generic rider proposals. See, e.g. Tr. 

1312.  In fact, the record evidence belies his implication that the Companies‟ cost of 

capital will be affected in particular if Rider WNA is rejected.  First, the Companies cost 

of capital witness, Paul Moul, made no upward adjustment to his recommended cost of 

capital figures should Rider WNA be rejected.  Second, Peoples/North Shore COO 

Lawrence Borgard specifically noted in his Direct testimony that, since the last rate case 

in 1995, “partially offsetting the revenue increase generated by lost volumes and 

increased investment and operating expenses is a decrease in Peoples Gas‟ overall 

average cost of capital.”  PGL Ex. LTB-1.0 at 15.  Of course, no Rider WNA was in 

place when Mr. Borgard made this admission.  In short, at no time have the Companies 

specifically stated that without Rider WNA, a higher return on equity is justified.  

 For all of these reasons, this alleged basis for adoption of Rider WNA is little 

more than abstract rhetoric, and should be rejected. 

  3.  Contrary To The Companies’ Assertions, Rider WNA Will  

   Increase Customer Confusion And Bill Volatility. 

 

 The Companies also posit in support of their proposed Rider WNA that this rate 

tracker will “provide more stable annual bill amounts and mitigate volatility in 

customers‟ monthly gas bills.”  PGL/NS Brief at 118.  Again, citing Mr. Feingold‟s 

testimony, Peoples and North Shore further suggest that Rider WNA “can send more 
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accurate price signals” to customers “because it will stabilize the portion of a customer‟s 

bill related to the recovery of fixed costs, while still recovering the variable gas costs on a 

volumetric basis.”  Id. at 118, 119.   

 These arguments are specious and should be rejected, too.  Rider WNA would 

create “a slight reduction to the bill” when weather is colder than normal and customers 

are paying more in the gas commodity per therm charges portion of the bill.  According 

to PGL/NS witness Feingold, a sample bill provided assuming implementation of Rider 

WNA and 10% colder than normal weather, produced monthly adjustments ranging from 

$(0.10) and $(1.84).  PGL/NS Ex. RAF-2.0 at 64.  It is important to remember, however, 

that the colder than normal weather also means customers are incurring considerably 

higher gas commodity charges for the additional gas being used to stay warm in the 

extreme weather.  Given the considerably larger portion of the bill that gas commodity 

charges represent, customers will unlikely consider the small downward adjustments 

attributable to Rider WNA as having any sort of “stabilizing” effect, as the Companies 

suggest.  PGL/NS Brief at 119.  The price signals being sent in that scenario are nothing 

short of confusing.   

What is evident from the record is the Company‟s desire to ensure recovery of 

their cost of service.  Like Rider VBA, Rider WNA, with its focus on ensuring the receipt 

of revenues based on the Company‟s definition of normalized weather, amounts to a 

“revenue enhancing tool”, as noted by Staff witness Peter Lazare.  ICC Ex. 20.0 at 31.  

As noted in the AG Initial Brief, pp. 71-72, Mr. Lazare explained that Rider WNA will 

adjust revenues according to the relationship of temperatures in future years to 

temperatures for the months of October 2005 through May 2006.  Id.  The Companies 
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also presented testimony that an expected general warming trend in Chicago-area weather 

justifies switching from a 30-year heating degree day average to a 10-year average.  Id.   

Given this testimony, the Companies cannot dispute that they expect Rider WNA to 

trigger surcharges rather than downward rate adjustments.   Accordingly, the notion that 

Rider VBA should be viewed as a bill stabilizing tool is simply not credible. 

     4.  Rider WNA Is Illegal. 

At pages 120 and 121, the Companies again fall back on the notion that the 

Commission should climb aboard the decoupling train – this time on the more modified 

Rider WNA convoy -- and approve their proposed Rider WNA.  They include an 

amorphous U.S. map that purportedly depicts all of the states that have adopted 

“Decoupling, Weather Normalization or Straight Fixed Variable Clause”.  PGL/NS Brief 

at 120.
10

  The Companies‟ invitation to the Commission should be declined because it is 

nothing more than a call to commit reversible error.   

As noted by PGL/NS witnesses Feingold and Grace, the WNA calculations  

incorporate the computational process used by the Companies to normalize sales volumes 

for weather in base rate cases.  PGL/NS Ex. RAF-3.0 at 12; PGL/NS Ex. VG-2.0 at 56.    

The concept of producing weather normalized rates is already built into the ratemaking 

process.  Rider WNA takes the computation involving billing determinants and heating 

degree days a leap forward by guaranteeing the recovery of weather-normalized 

revenues. 

                                                 
10

 The People move to strike this visual as it shades states, including Illinois, Wisconsin, Michigan, 

Nevada, Arizona, Massachusetts, New Hampshire, and Delaware as having approved one of these three 

ratemaking proposals.  In fact, these proposals were or are pending in those states as of July 2007.  As such, 

the map is flawed, misleading and should be stricken.    
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 As noted in the AG Initial Brief, Rider WNA would trigger monthly rate 

adjustments, up or down, between rate cases based upon weather variations from a base 

case scenario established in this docket for rate classes 1 (Residential) Non-heating, 

Heating and 2 (General Service) after operating revenues are established in this rate 

case.  NS/PGL Ex. VG-2.0 at 56.  Rider WNA‟s singular focus on ameliorating any 

reductions in revenues associated with warmer than normal weather through monthly rate 

adjustments between rate cases, like Rider VBA, violates the Act‟s prohibition against 

single-issue and retroactive ratemaking.  See AG Initial Brief at 35, 47-48, 73; 36-37, 50-

51.  Moreover, the proposed Rider WNA violates the Commission‟s and Illinois law‟s 

test-year principles by selecting only one component of the revenue requirement -- in this 

case a portion of overall revenues affected by weather variations not matching the 

“normal” weather assumptions established in this case -- tracking changes in that revenue 

requirement component and then assessing rate adjustments to recognize this change.  

Staff concurred in its Brief that Rider WNA violated the single-issue and retroactive 

ratemaking principles.  Staff Brief at 185.  Moreover, the substantial evidence of the 

record reveals that the Companies‟ rates will not be least-cost if Rider WNA is approved.   

As noted above, the Companies firmly believe that weather will be trending warmer than 

normal in the years to come.  Rider WNA would ensure that customers pay monthly 

surcharges associated with abnormal weather despite the fact that a normalized level of 

revenues was built into rates.   

 Rider WNA should be rejected for these reasons as well.   

 D. Rider ICR 

  1.  Peoples Has Not Sustained Its Burden Of Proving That Rider  

   ICR Is Needed. 
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 In support of its proposed Rider ICR, Peoples Gas describes this tracker 

mechanism as a means of recovering the recurring capital-related costs of its proposed 

acceleration of cast iron/ductile iron (“CI/DI”) main replacement on its distribution 

system.  PGL/NS Brief at 122. The Company cites three benefits associated with the 

Rider:  (1) more expeditious replacement and modernization of PGL‟s distribution 

system, and (2) financial benefits associated with expending current dollars “for a major 

monetary undertaking”; and (3) benefits afforded by the opportunity to respond to the 

dynamic development in the City of Chicago.  PGL/NS Brief at 123.   

 Conspicuously absent from these arguments is any assertion that Rider ICR (and 

the accelerated main replacement program) are needed for the provision of safe, reliable 

utility service.  Moreover, as for the alleged financial difficulties that accompany waiting 

until a next rate case for the recovery of and on increased accelerated investment, Mr. 

Schott confirmed that no attempt to quantify the alleged financial detriment was ever 

made by Peoples officials.  Tr. 1621.  As such, it is imperative that the Commission 

understand that Rider ICR is not based on any professed need to replace CI/DI main 

because of safety or reliability issues or some inherent inability to recover costs 

associated with capital investment through traditional ratemaking. 

As thoroughly discussed in the AG Initial Brief, Peoples‟ own witnesses 

confirmed that the existing main replacement program has worked well and is expected 

to continue to work efficiently at identifying the cast iron main that is in need of 

replacement from a safety, reliability and cost-efficiency perspective.  See AG Brief at 

75-80.  Both the Company and an independent engineering firm concur that the 

scheduled 2050 completion date plan (under the existing CI/DI main replacement 
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program) has less uncertainty than the other completion date scenarios.  PGL Ex. ED-1.0 

at 14; Tr. 176.  Moreover, Mr. Doerk confirmed that leak repair data compiled over the 

last 10 years under the existing main replacement program validate that “there has been a 

steady decline in the number of leaks per mile of cast iron main …confirming that the 

Company‟s program is targeting the correct mains for replacement.”  PGL Ex. ED-1.0 at 

17.  A more recently commissioned third-party study ordered by the Commission as a 

result of the Docket No. 06-0540 merger Order affirmed that “the Existing Replacement 

Program has been conducted in a prudent and reasonable manner and reflects an analysis 

that validates that the time horizon and replacement criteria incorporated in the Existing 

Replacement Program continues to support a reasonable, measured and safe approach to 

CI/DI replacement.”  PGL Ex. JFS-1.0 at 5.    

 Accordingly, Rider ICR and the accelerated main replacement program have 

nothing to do with ensuring safety or reliability of the Peoples Gas distribution system, 

and accordingly, is not needed to provide safe, reliable, least-cost utility service. 

  2. There Are No “Financial Benefits” Associated With Monthly  

   Infrastructure Surcharges.   

 

 With safety and reliability out of the equation, the Company is reduced to 

supporting its Rider ICR proposal by virtue of vague and unquantified assessments about 

savings that will inure to ratepayers, as well as opportunities for construction 

coordination with the City of Chicago that will inure to the Company, if Rider ICR is 

implemented.  PGL/NS Brief at 123.  A closer look at these claims as well as the record 

evidence, however, reveals nothing more than feeble underpinnings for this unorthodox 

ratemaking mechanism that would dramatically alter the way plant additions are 

accounted for in customer rates. 
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 The Company‟s “financial benefits” arguments amount to two points.  The first 

argument alleges that ratepayers will be spared expense in the long run if money is spent 

now because of the time value of money.  The Company notes that the total cost of 

replacing the CI/DI main on its system “could be expected to be over $1 billion”, and if 

that $1 billion is spent over a shorter period of time, “considerably greater economies of 

scale would result.”  Id.  The second argument relates to the alleged cost savings that 

occur associated with replacing the Company‟s low pressure gas delivery system.  

PGL/NS Brief at 123.  

 These “financial benefits” justifications for Rider ICR should be rejected for 

several reasons. The Company‟s vague assertion that accelerating main replacement will 

save consumers dollars in the long run was supported by no specific dollar amount or 

cost benefit analysis.   Given all of the legal and logistical flaws of Rider ICR, discussed 

below and in the AG Initial Brief, the Company‟s promise of “greater economies of 

scale” is hardly a basis for essentially handing the Company a blank check and complete 

discretion in choosing when and where to install new mains, regulators and other 

ancillary equipment, and then charging ratepayers for those additions each month.   

 PGL‟s second argument in support of Rider ICR – that a myriad of operations and 

maintenance savings could result from accelerating infrastructure investment, such as 

leak avoidance, repair coordination with the City of Chicago and removal of meters and 

the associated meter inspections – is hardly a justification for Rider ICR implementation,  

given the fact that these identified savings would not be recognized in the ICR 

surcharges.    As noted in the AG Initial Brief, neither the PGL Rider ICR or Rider QIP 

proposals would reflect these savings in the monthly surcharges assessed to Rates 1,2 and 
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4 ratepayers, a fact confirmed by PGL/NS witness Schott.  Tr. 1551, 1554-1555; See AG 

Brief at 80-82.   

As noted by Mr. Brosch, the only way to accurately reflect all of the expense 

changes associated with the addition of new utility plant is through traditional 

ratemaking.  GCI witness Brosch explained how new investment in utility plant 

contributes to the rate base balances that are allowed a return in rate cases and how plant 

balances are also subject to the accrual of depreciation expense that is recognized for 

ratemaking purposes that reduce future rate base costs.  Test year accounting captures the 

cumulative impact of plant investment additions, plant retirements, accumulated 

depreciation accruals and accumulated deferred tax balances that are impacted by utility 

management capital spending, while maintaining the critically important matching of all 

elements of rate base, operating revenues, expenses and the cost of capital. GCI Ex. 

MLB-1.0 at 50.  Mr. Schott acknowledged during cross-examination that, contrary to 

Rider ICR or Rider QIP, all cumulative savings achieved through cast iron main 

replacement would be embedded within recorded test year operations and maintenance 

amounts under traditional regulation in a subsequent rate case.  Tr. 1552.  As noted by 

GCI witness Brosch, traditional ratemaking does a better job of reflecting in rates O&M 

savings associated with capital additions.  GCI Ex. 1.0 at 50, 56-57.  Rider ICR, however, 

isolates a single element of the revenue requirement, assesses surcharges as plant 

investment occurs, and fails to properly account for growth in depreciation and deferred 

taxes that reduce future rate base costs.   

 In proposing new Rider ICR, Peoples Gas simply has not explained why the 

productivity gains that were achieved historically, which allowed it to: (1) continuously 
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invest in new utility plant; (2) replace its cast iron main distribution system with plastic 

mains at a rate that maintains safe, reliable utility service, and (3) do so while earning 

reasonable returns and avoiding a rate case for more than 10 years, will suddenly 

terminate in the future, thereby justifying a rider to increase rates between rate case for 

any increased capital spending. 

 It should be emphasized, too, that the People of the State of Illinois do not dispute 

that operations and maintenance savings are achieved as Peoples replaces its low pressure 

delivery system.  The problem with Rider ICR (and Rider QIP) is that ratepayers would 

be assessed one-sided charges associated with the new plant investment without receiving 

any of the myriad of financial benefits the Company opines about associated with this 

modernization.   

The Company also notes in its Brief that “(e)limination of the low pressure 

system will also reduce the occurrence of outages due to ground water infiltration 

because low pressure systems are particularly susceptible to outages caused by water 

seepage.”  PGL/NS Brief at 124.  While this may be true, no particular problem with 

outages or main leaks has been identified by Peoples in the record of this case.  Instead, 

as noted above, the record shows that leak repair data compiled over the last 10 years 

under the existing main replacement program validate that “there has been a steady 

decline in the number of leaks per mile of cast iron main …confirming that the 

Company‟s program is targeting the correct mains for replacement.”  PGL Ex. ED-1.0 at 

17.  Accordingly, the benefit of reducing leaks in Peoples‟ main associated with 

replacement of the Company‟s low pressure system when no identified problem exists 

does not constitute a reason for implementing Rider ICR. 
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In addition, the Commission should recognize that approval of Rider ICR is not 

needed for Peoples to accelerate its main replacement if it so desires.  The Company 

could elect to accelerate main replacement using existing traditional rate case procedures 

to recover such costs if the new plant additions contributed to a demonstrable increase in 

the Company‟s overall revenue requirement.  GCI Ex. MLB-1.0 at 55, 61. The 

Company‟s request to assess ratepayers a monthly surcharge associated with new 

investment is nothing less than a request to dramatically alter the way this Commission 

sets utility rates that should be rejected. 

3. The Record Shows That Coordination With The City of 

Chicago Regarding Main Replacement Is Already Occurring. 

  

 The Company‟s third reason listed for approval of Rider ICR is that 

“(a)cceleration of the CI/DI main replacement is simply a means by which Peoples Gas 

can avail itself of greater opportunities to cooperate with the City of Chicago, as well as 

other entities, who are undertaking projects that might permit greater CI/DI main 

replacement opportunities at lower costs than would otherwise occur.”  PGL/NS Brief at 

125.   This argument, too, is specious and should be rejected.   

 As thoroughly detailed at pages 79-80 in the AG Initial Brief, both Company 

witnesses Schott and Doerk made clear during cross-examination that Peoples currently 

works hand-in-hand with the City and other entities to coordinate construction and public 

works projects to ensure efficient and timely main replacement.  The words “constant 

communication” and “standard operating procedure” were used to describe the 

relationship between Peoples Gas and the City of Chicago when it comes to coordinating 

City projects with main replacement.  Tr. 183, 1653-1657.  References to future 
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opportunities for coordination with the City through such projects as the 2016 Olympics 

and the proposed Crosstown Expressway (neither of which is a certain occurrence) 

cannot form the basis for approval of Rider ICR.  Neither Rider ICR or QIP is needed to 

continue or even increase coordination of main replacement and construction projects 

with the City and other entities.   

4. The Company’s Proposed Modifications To Rider ICR (QIP) 

 Are Not Enough To Cure The Many Flaws In The Proposal.   
 

At page 126 of their Brief, Peoples notes that they have accepted several 

modifications proposed by Staff witness Dianna Hathhorn
11

 to Rider ICR should the 

Commission approve the Company‟s accelerated infrastructure recovery proposal.  The 

accepted modifications include (1) a criterion that only the costs of CI/DI main 

replacement program are recovered through the mechanism in four plant accounts; (2) 

creation of a separate revenue sub-account; (3) a cap of 5% of base rate revenues; and  

(4) an annual reconciliation of prudently incurred costs.  PGL/NS Brief at 126. The 

Company rejected Ms. Hathhorn‟s proposal to include a rate of return credit in the annual 

true-up.  Id.  The implication in the Company‟s Brief that Peoples has gone a long way 

toward ameliorating the inherent flaws of Rider ICR should be dismissed because, even 

with these modifications, the many defects of Rider ICR/QIP remain.   

As discussed in the AG Initial Brief, neither proposed tariff provides for any 

recognition of the operations and maintenance savings that occur with the replacement of 

cast iron/ductile iron (“CI/DI”) with plastic main.  Tr. 1551, 1554-1555.  Thus, under 

                                                 
11

 Staff witness Dianna Hathhorn made it clear in both her pre-filed direct testimony and during cross-

examination that Staff‟s primary position in this case is for the Commission to reject Rider ICR and Rider 

QIP.  ICC Ex. 1.0 at 21; Staff Ex. 13.0 at 19.  Staff proposed Rider QIP, according to Ms. Hathhorn, 

because “my experience has been that the Commission does not appreciate being placed in a box, and has 

expressed a lot of frustration when it has no options, 100 or 0 and has nothing I know between.  So in my 

world, we can‟t just go down one path and put the Commission in a box.”  Tr. 1131.    
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either Rider ICR or Rider QIP, the Company would reap what Peoples indicates are 

significant O&M benefits associated with the change-over from cast iron to plastic mains, 

while passing on to ratepayers only the increased costs (return and depreciation) 

associated with the investment.   

 As noted at page 84 of the AG Initial Brief, even if the Company included the 

$3,000 per mile leak maintenance savings
12

 in the calculation of a Rider ICR or Rider 

QIP surcharge, the total dollar effect on an annual basis only would amount to between 

$180,000 and $300,000.  Id. As noted by GCI witness Brosch, traditional ratemaking 

does a better job of reflecting in rates O&M savings associated with capital additions.  

GCI Ex. 1.0 at 50, 56-57. 

In addition, Mr. Schott confirmed that under either Rider QIP or ICR, the 

Company could recover additional revenues associated with the accelerated capital 

additions costs even while earning in excess of its authorized return.  Tr. 1614.  While the 

Company asserts in its Brief that a rate of return credit is inappropriate (PGL/NS Brief at 

129), the reasons against including such a credit are weak at best.  PGL witness Schott 

asserted that “Rider ICR was intended to be an uncomplicated recovery mechanism”.  Id.  

Moreover, the Company asserts the credit inappropriate because “it could have the 

perverse effect of eliminating recovery of the very costs Rider ICR is designed to 

recover.”  PGL/NS Brief at 129.  Rate of return credit or no credit, what would be 

perverse is allowing a Company with a questionable track record in the area of rider 

                                                 
12

 Mr. Schott indicated that the Company calculated a potential $3,000 per mile in cast iron main leak 

savings that “might ensue from the Accelerated Program.”  JFS-3.0 at 8.  In addition, he indicated that the 

effect of Rider ICR costs on deferred taxes could be “a straightforward, though very complicated 

calculation.”  Id. at 8, 9.  However, again, the Company is not proposing that either of these reflections of 

cost savings be included in the tariff.  Tr. 1551; 1595.   
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recovery virtually unlimited discretion as to (1) when and where plant additions would be 

made, and (2) how much to charge ratepayers each month.  

Under either Rider ICR or QIP, no budget yet exists for the accelerated main 

additions.  Mr. Schott acknowledged this fact when he claimed that the opportunities 

presented by such events “cannot be known in advance and therefore cannot be 

budgeted.”  PGL Ex. JFS-1.0 at 12.  Further, the Company has never explained how the 

capital budget process will proceed under a Rider ICR or Rider QIP scenario.  Under the 

Existing Replacement program, however, the capital budget process as described by Mr. 

Doerk “is scrutinized at many levels and ultimately submitted to the Board of Directors 

for its approval” 
13

  Mr. Doerk testified, for example, that aggregate capital expenditures 

are tracked monthly and reconciled with the PGL capital budget, with forecasts for 

expenditures adjusted as needed to ensure compliance with budget targets.  PGL Ex. ED-

1.0 at 7; 174-176.  What kind of check and balances would remain or be disposed of 

aside under Rider ICR or Rider QIP remains unclear.  The only certainty in the process is 

ratepayers will be handed the bill each month for any new capital additions relating to 

distribution mains and the ancillary equipment. 

 In addition, the accepted modifications to Rider ICR still would leave the legal 

and logistical problems of (1) ratepayers being charged for plant investment before a 

prudency determination has been made, and (2) reconciling amounts charged with actual 

expenditures months after being assessed the charges.  Such a scenario would leave 

ratepayers confused because of the “long delay between payment … and reconciliation”. 

Staff Ex. 1.0 at 25.  Moreover, Staff witness Hathhorn also noted that it fails to provide 

for interest on any required refund or adjustment.  Id.  Ms. Hathhorn agreed that even 

                                                 
13

 PGL Ex. ED-1.0 at 7. 
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with the attempt to limit qualifying infrastructure investment to (1) non-revenue 

producing, (2) replacement, (3) CI/DI main replacement, and (4) ancillary infrastructure, 

Rider QIP investment would necessarily require considerable subjective judgment on the 

Company‟s part.  As noted in the AG Initial Brief, Ms. Hathhorn stated during cross-

examination, “Seeing as they‟ve never had a rider like this before, I can imagine we 

could get into disagreements about that.”  Tr. 1132.  AG Initial Brief at 85.   

In addition, as thoroughly discussed in the AG Initial Brief, the Company‟s 

willingness to accept the proposed five percent cap incorporated in a modified Rider QIP 

is relatively meaningless.  While the cap would limit the amount of infrastructure 

investment spending that could translate into revenue increases, this cap would be so 

large as to have little impact upon rider recoveries unless the Company chose to not file 

another rate case for several years.  See AG Initial Brief at 85-87.  The likelihood of 

reaching what turns out to be a $123 million cap in capital spending in any given year – 

given annual spending of up to $65 million annually ($32.5 million in current annual 

capital spending times two) – is quite unlikely in the near term.  Thus, the five percent 

cap does nothing to remedy the fundamental piecemeal ratemaking problem and other 

mechanical flaws in the proposed Rider, and amounts to nothing more than a meaningless 

limitation on Rider ICR/QIP spending.  See AG Initial Brief at 85-87. 

 Finally, as noted in the AG Initial Brief, Rider ICR is also bad policy because it 

shifts costs and risks to customers between rate case test years, while removing any 

management incentive to carefully manage and optimize capital expenditure levels.  GCI 

Ex. MLB 1.0 at 55.  Implementation of either Rider ICR or Rider QIP would amount to 

handing the Company a blank check and nearly complete discretion over when and where 
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to add new plant.  Rider QIP‟s prudence assessment would offer little comfort to 

ratepayers.  Challenging the prudence of capital additions that have already been installed 

and are providing service to customers would be no easy feat.  The Rider is also 

mechanically flawed in its failure to properly account for deferred income taxes (Id. at 

62) and its failure to account for O&M expense savings expected to arise from main 

replacement expenditures.  Id. at 57. 

Under Peoples‟ proposed Rider ICR, customers will pay a monthly surcharge for 

the utility‟s plant investments – which the Company has admitted have nothing to do with 

improving the safety of the gas distribution system --  but will not receive the benefit of 

the utility‟s reduced investment in depreciated or retired plant.  Under traditional 

ratemaking, in a base rate case, both increases in plant and decreases in plant are reflected 

in rates simultaneously.  Both Rider QIP and Rider ICR are mechanisms to ensure 

piecemeal rate increases between rate cases for capital additions that may or may not 

have been prudently incurred and used and useful for utility service.  Tweaking Rider 

ICR to create Rider QIP does not cure the significant deficiencies from a ratemaking 

perspective in the original proposal.  Rider QIP, accordingly, should be rejected as well. 

5. Riders ICR and QIP Do Not Pass Legal Muster. 

In defense of Rider ICR and Rider QIP, the Company asserts that it “does not 

agree that there are rigid prescriptions for employing riders.”  PGL/NS Brief at 127.  The 

Company is simply wrong in this regard.    

As noted above, based on the case law issued to date, Illinois courts have 

approved Commission implementation of riders for recovery of certain expenses if those 

cost components are (1) unexpected, volatile or fluctuating, pursuant to Finkl and the 
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1958 City of Chicago case, or (2) imposed on the utility by law, including federal and 

state law (such as environmental clean-up expenses) and  municipal ordinance for a 

unique purpose (such as franchise fees), pursuant to the Citizens Utility Board and City of 

Chicago cases.  The investment category proposed by the Companies for rider recovery -- 

accelerated infrastructure outlays – are capital additions investments traditionally built 

into a utility‟s revenue requirement and base rates through the test-year ratemaking 

process.  Accordingly, they do not qualify as the kind of  

state/federal/municipal/governmental body unique purpose fees or expenses that might be 

recovered under either the Citizens Utility Board or recent City of Chicago holdings.  

Likewise, accelerated infrastructure investment amounts are not sufficiently volatile, 

unexpected or fluctuating to satisfy the Finkl criteria, as discussed throughout the AG 

Initial Brief.  See AG Initial Brief at 88-90.  Moreover, recovery of capital additions 

definitely impacts the Companies‟ overall rate of return – the phenomenon that the 

Citizens Utility Board court specifically held should not occur for expenses to be 

permitted rider treatment.  City of Chicago, 281 Ill.App.3d at 628-629; Citizens Utility 

Board, 166 Ill. 2d at 1102-1103.    

 In addition to not satisfying any of the aforementioned criteria for rider recovery, 

PGL‟s proposed Rider ICR and Rider QIP violate the prohibition in the Public Utilities 

Act against single-issue and retroactive ratemaking.  As noted in the AG Initial Brief, 

instead of considering costs and earnings in the aggregate, where potential changes in one 

or more items of expense or revenue may be offset by increases or decreases in other 

such items, PGL‟s Rider ICR and the alternative Rider QIP consider changes in 

infrastructure investment in isolation, ignoring the totality of circumstances and thereby 
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constituting illegal single-issue ratemaking. The riders ICR and QIP ignore the traditional 

ratemaking process, which employs a balanced review of jurisdictional expenses, rate 

base investment, the cost of capital and revenues at present rates during the test year.  If 

enacted, both Rider ICR and Rider QIP would violate the Act‟s prohibition against 

single-issue ratemaking by imposing a surcharge each month on customers‟ bills based 

on infrastructure investment above the level established in this case, without examining 

whether the Company‟s overall cost of service and revenue requirement have increased.   

 In addition, as noted in the AG Initial Brief, Section 9-201 of the Public Utilities 

Act ensures that rates for utility service are set prospectively.  220 ILCS 5/ 9-201.  Once 

the Commission establishes rates, the Act does not permit refunds if the established rates 

are too high, or surcharges if the rates are too low. BPI I, 136 Ill.2d at 209; Citizens 

Utilities Co. v. Illinois Commerce Comm’n, 124 Ill. 2d 195, 207; 529 N.E.2d 510 (1988).     

The proposed rider ICR and QIP violate the prohibition in the Act against retroactive 

ratemaking by generating monthly surcharges determined by either (1) computing the 

difference between the average, baseline level of capital additions and Peoples‟ actual 

capital expenditures (Rider ICR) or (2) charging ratepayers for new distribution main and 

ancillary equipment additions incurred after test year plant addition levels are established 

in this case (Rider QIP).  GCI Ex. MLB-1.8, p. 13 of 13; PGL Ex. JFS-1.0 at 4; ICC Ex.    

A1.0 at 21; Tr. 1132.   

 As noted above, the Company agreed to incorporate an annual reconciliation and 

prudency review within Rider ICR/QIP.  NS/PGL Ex. JFS-2.0 at 5.  This retroactive 

adjustment of rates is not unlike the review ruled illegal in the aforementioned Finkl 

decision, wherein the Illinois Appellate Court specifically rejected Rider 22‟s adjustment 
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of rates based on a prudency review, calling it a violation of the rule against retroactive 

ratemaking.  Finkl, 250 Ill.App.3d 317 at 329. 

 Given both the absence of both specific statutory authority authorizing the 

adjustment of customer rates to reflect accelerated replacement of cast iron main for gas 

distribution utilities on a monthly basis, the proposed annual reconciliation of Rider ICR 

revenues reflecting actual expenditures prudently incurred, as well as the rule prohibiting 

retroactive ratemaking, it is clear the Commission lacks the authority to approve Rider 

ICR.   

 Rider ICR and Rider QIP also would provide expedited, piecemeal rate increases 

for incremental capital investment between rate case test years, in violation of the 

Commission‟s test year rules.  See AG Initial Brief at 92-93.  Both violate the 

Commission‟s and Illinois law‟s test-year principles by selecting only one component of 

the revenue requirement, in this case accelerated plastic main and ancillary infrastructure 

investment, tracking changes in that revenue requirement component and then assessing 

rate adjustments to recognize this change. Accordingly, approval of either Rider ICR or 

QIP is illegal under the Commission‟s test year rules.     

 Moreover, the Public Utilities Act requires that the Commission make several 

critical findings regarding a utility's plant investments before the costs of new plant are 

included in the utility's rate base.  Initially, the Commission must determine that a plant 

investment is prudent as well as used and useful in providing utility service to the utility's 

customers. 220 ILCS 5/9-212.  Further, the Commission must determine that the costs of 

the new plant, or significant additions to an existing plant, are reasonable. 220 ILCS 5/9-

213; BPI II, 146 Ill.2d 175 at 196; BPI I, 136 Ill.2d at 201-02.  Throughout the rate 
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proceedings, the utility has the burden of proving that its investments meet these 

requirements.  BPI II, 146 Ill.2d at 195.  Peoples‟ proposed Rider ICR and Rider QIP 

violate these utility ratemaking precepts.   

As noted at pages93-94 of the AG Initial Brief, the Company‟s preferred Rider 

ICR permits monthly surcharges on customer bills to cover accelerated investment in four 

plant accounts:  distribution mains, services, meters and meter installations, and house 

regulators.  Tr. 1547.  These piecemeal rate increases would occur on a monthly basis 

without any Commission review of the prudency of the Rider ICR investments.   

 The alternative Rider QIP permits surcharges for investment in these same four 

plant accounts, with the added caveat that the additions “must be non-revenue producing” 

and “installed to replace cast iron and ductile steel main and ancillary infrastructure”.  

PGL Response to ALJ request 3.01 at 3.  While Rider QIP would include a prudency 

review as part of the annual reconciliation of the preceding calendar year QIP surcharges, 

customer rates would have already increased, reflecting QIP investment prior to any 

prudency assessment.  Accordingly, both the Company-preferred Rider ICR and modified 

Rider QIP violate the prohibitions contained in Sections 9-212 and 9-213 against 

including plant in utility rates before a Commission finding that the costs are reasonable 

and  prudently incurred and that the plant is used and useful in the provision of utility 

service. 

 Peoples has provided no extraordinary basis for deviation from the legal precepts 

that guide the Commission‟s required review and approval of plant in rate base.   

Accordingly, the terms and content of these rider proposals are contrary to the Act and 

Illinois case law, and should be rejected as illegal ratemaking devices.    
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 Finally, the Public Utilities Act makes multiple references to the mandate that 

utility rates be least-cost.  See 220 ILCS 5/1-102, 1-102(a), 8-401.  Implementation of 

Rider ICR and QIP will permit piecemeal rate increases that are not necessary for the 

provision of “adequate, efficient, reliable, environmentally safe and least-cost public 

utility services at prices which accurately reflect the long-term cost of such services and 

are equitable to all citizens.”  220 ILCS 5/9-102.   As noted above, under Peoples‟ 

proposed Rider ICR, as well as Rider QIP, the Company expects to double its annual 

level of investment -- now running around $32.5 million per year --  in distribution 

mains, regulators, meters and services on an annual basis.  Even if the proposed five 

percent cap is implemented, Peoples stands to collect an additional $18.5 million from 

Rates 1, 2 and 4 customers.   

The Commission should reject the Rider ICR/QIP proposals for this reason as 

well.  

 

 E.  Rider EEP 

 

 As noted in the AG Initial Brief, only the Commission Staff objected to ratepayer 

funding of the Companies‟ proposed energy efficiency program.  As noted in the AG 

Initial Brief, this case presents the Commission with the ideal opportunity to foster the 

goals of energy efficiency and least-cost public utility service contained in the Public 

Utilities Act by approving the specific Peoples/North Shore proposal in this docket. 

1. The Commission Should Reject Staff’s Largely Philosophical 

Arguments Against Both Energy Efficiency Programs In 

General And Ratepayer Funding Of Them In Particular.  

 

 As noted in the AG Initial Brief, the Commission Staff was the only party to 

oppose ratepayer funding of energy efficiency programs (“EEPs”).  AG Initial Brief at 

106.  In their Brief, Staff offers several complaints regarding the Peoples/North Shore-
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proposed EEPs, many of which are largely theoretical in nature.  A point-by-point 

analysis of Staff‟s arguments against the proposed EEP and its aversion to any ratepayer 

funding of the program, however, renders the arguments unpersuasive. 

First, Staff complains that no specific initiatives have been proposed, and the 

Companies cannot guarantee that the program will translate into prudent expenditures.  

Staff Brief at 203.  However, utility ratemaking is by nature and law, a prospective 

process (see, e.g. Business and Professional People for the Public Interest v. Illinois 

Commerce Comm’n, 136 Ill.2d 192, 209, 555 N.E.2d 693 (1989) (“BPI I”); Citizens 

Utilities Co. v. Illinois Commerce Comm’n, 124 Ill. 2d 195, 207; 529 N.E.2d 510 (1988)) 

that precludes the kind of before-the-fact micromanagement Staff seems to be 

demanding.  The Commission‟s analysis of operating expenses, given the prospective 

nature of ratemaking, evaluates the kind and dollar amount of the expense being 

proposed, but for the most part rarely delves into the details of how the dollars are 

actually spent.  For example, when the Commission evaluates a test year amount of office 

supplies, it typically does not investigate exactly how the budgeted amount is spent. 

Rather, the typical accounting analysis examines whether the expense itself is necessary 

for the provision of least-cost utility service and whether the amount requested is a 

reasonable, “normal” level based on historical experience.  In doing so, the Commission 

intuitively recognizes that all businesses, gas utilities included, for example, require 

office supplies in order to provide utility service.   

A similar analysis should be applied to the proposed EEPs, especially given the 

fact that no such programs existed in the past for either People or North Shore. The issues 

involved in the merits and whether to permit ratepayer funding of the proposed $7.5 
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million EEP are:  (1) does the Commission believe EEPs are a necessary component of 

utility service, and (2) is the amount requested reasonable?  The Commission should 

answer both of these questions in the affirmative. 

 As noted in the AG Initial Brief, the Commission has made clear in the recent 

Nicor case its conviction that EEPs are a necessary component of utility service.  See AG 

Initial Brief at 99, citing ICC Docket No. 04-0779, Nicor – Proposed Increase in Rates, 

Order of September 20, 2005 at 193.  The General Assembly, too, has made clear its 

belief that energy efficiency is an essential ingredient to the provision of utility service.  

See 220 ILCS 5/1-102(a) and (b). 

 Moreover, by the program‟s very nature, it was impossible for the Companies to 

detail the exact programs that would be provided under their proposal, given the fact that 

the Governance Board oversight structure requires Board approval of specific programs.  

As noted in the AG Initial Brief, the merger agreement that required the Companies to 

propose the $7.5 million EEP proposal in this case, also mandated that the Companies 

work with interested signatories to the settlement agreement for discussions on 

implementation of the programs prior to the filing of this rate case.  See AG Initial Brief 

at 95-99. In an effort to ensure that the energy efficiency programs are developed and 

marketed by individuals and entities with experience in the implementation of EEPs, the 

Companies and the aforementioned stakeholders agreed that a third-party Governance 

Board structure would provide an efficient foundation for program creation and 

implementation.  This structure provides that the Governance Board will oversee the 

development and approval of specific programs tailored to the needs of the Peoples Gas 

and North Shore customer bases.   
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PGL/NS witness Ilze Rukis testified that one of the first things that the 

Governance Board should accomplish is a market potential study that would further 

ensure the best and wisest use of available resources by identifying the opportunities to 

use the funds.  Tr. 97.  She then listed several types of programs, including technology 

rebate, door-to-door direct install of free or low cost energy efficiency measures for 

homes and apartments, low income programs that target selected customer groups to 

provide assistance to replace inefficient furnaces and water heaters, weatherization 

measures for both homes and apartments, and shared savings financing, among others, 

that would likely be a part of the Peoples/North Shore EEP.  See AG Initial Brief at 95-

99.  Moreover, given the many layers of oversight built into the proposed Governance 

Board structure, as well as proposed reporting requirements that would keep the 

Commission informed as dollars are spent, the substantial evidence of the record supports 

approval of the $7.5 million EEP. 

Staff also argues that the program is funded by all ratepayers, but not all 

ratepayers benefit.  Staff Brief at 203.  Accordingly, Staff concludes, the program is 

“arguably inequitable.”  Id.  This complaint is not persuasive for several reasons.  First, 

as noted in the AG Initial Brief, there are a myriad of examples of expenses that are 

approved for base rate inclusion that arguably do not benefit the entire customer 

population of various utilities.
14

   

Second, according to the Companies‟ EEP proposal, only ratepayers who are 

eligible for the $7.5 million initiative -- customers in rate classes 1 and 2 -- would pay for 

                                                 
14

 For example, when Peoples Gas replaces a main on Michigan Avenue, customers who live on Austin 

Boulevard do not directly benefit from that expenditure.  Nevertheless, the capital costs associated with that 

replacement are included in all customer rates.  Similarly, with electric utilities, tree-trimming expenditures 

do not benefit customers who live in an area with underground distribution lines.  Nevertheless, the costs 

associated with tree-trimming expenses are included in all customers‟ rates for that particular utility.   
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the program.  See PGL Ex. VG-1.0 at 40; NS Ex. VG-1.0 at 35.  Moreover, Staff witness 

David Rearden, who presented the Staff arguments in opposition to the proposed EEP, 

acknowledged during cross-examination that all customers within these classes will be 

free to participate in the program.  Tr. 732.  The Staff inequity argument is defective for 

another reason:  it presumes that customer desire and need for EEPs is a static 

phenomenon.  The fact is that customers move in and out of apartments and houses, and 

their need for energy efficiency assistance and initiatives is ever-changing.    Indeed, 

given the voluntary nature of participation in all EEPs, it is difficult to imagine any EEP 

that would pass Mr. Rearden‟s equity test.  For all of these reasons, Staff‟s arguments, 

miss the mark. 

Staff also alleges that the Companies‟ proposed EEP is inefficient “because it 

taxes customers to fund the program, and it may fund uneconomic programs.”  Staff Brief 

at 203.  This criticism, launched by Staff witness Rearden, amounts to little more than a 

philosophical dispute about what is the best way to fund EEPs.  As noted in the AG 

Initial Brief, Staff witness Rearden made clear that he is opposed to funding EEPs 

through utility rates on both a theoretical and practical basis.  Tr. 726.  He explained that 

he believes that energy efficiency programs should be financed through an income or 

property tax.  Tr. 727; ICC Ex. 12.0 at 35.    He confirmed that, in his view, EEPs should 

not be provided in either Peoples‟ or North Shore‟s service territory until state or federal 

government officials require that EEPs be implemented statewide.  Tr. 727-728.  

This shortsighted view of EEP funding should be rejected because it is 

inconsistent with this Commission‟s view of the “critical necessity of using energy 

efficiency plans as strategic tools to protect Illinois consumers and reduce their energy 
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costs.”  ICC Docket No. 04-0779, Order at 192. Moreover, as noted by ELPC witness 

Charles Kubert, because of the large customer base and the relatively small size of the 

EEP, a ratepayer funded program has essentially the same impact as a taxpayer funded 

program.  ELPC Ex. 2.0 at 6. 

Staff further alleges in its Brief that the Companies‟ proposed EEP is inefficient, 

“because the conditions that are most likely to lead to demand for EEP services are those 

that provide the best incentive to invest in conservation without an EEP.”  Staff Brief at 

204.  Here, Staff points to the high cost of natural gas as the primary incentive for energy 

efficiency investment.  Id.   This argument against approval of the proposed EEP also is 

unpersuasive. 

First, it should be noted that this argument is based upon Mr. Rearden‟s 

discussion of inefficiencies, which was not specifically targeted at the PGL/NS EEP 

proposal, but rather all EEPs in general.  Again, this view of the relative efficiencies of 

EEPs is not shared by the Commission.  Second, his view that customers do not need 

additional incentive to engage in conservation beyond high natural gas prices was shown 

to be wrong.  For example, Mr. Rearden acknowledged that not all ratepayers possess the 

knowledge necessary to make rational decisions about energy efficiency investment.  Tr. 

722.  While he asserted that high gas prices are an important incentive that households 

react to when they make decisions about how to conserve gas (Tr. 722), he also agreed 

that information supplied by third parties about what constitutes a rational energy 

efficiency investment is another source of information for ratepayers.  Tr. 722.  He 

further concurred that there is a subset of Peoples/North Shore ratepayers who could use 
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some information and financial assistance in making energy efficiency investments.  Tr. 

723, 724.   

As noted in the AG Initial Brief, PGL/NS witness Rukis concurred that 

“(c)ustomers do not always act in an economically rational manner, nor do they always 

have all the right information.”  PGL/NS Ex. IR-3.0 at 2.  Mr. Rearden further agreed that 

there are ratepayers who may not have the financial means to make a large initial outlay 

for a capital improvement.  Tr. 734.  He also admitted that he conducted no study 

analyzing how much customers invest in energy efficiency without a utility program.  Tr. 

737.  Moreover, Mr. Rearden‟s discussion and visual depiction of the comparison of net 

costs and benefits at pages 34 and 35 of his testimony did not take into account societal 

benefits derived from EEPs.  Tr. 740.  He further acknowledged that EEPs could provide 

benefits such as a reduction in peak day capacity and investment in in-state products and 

services.  Tr. 740, 744.   

Staff further complains in its Brief that “(e)ven if the EEP has net benefits as a 

whole, an efficient outcome is not guaranteed.”  The fact is the dynamic nature of utility 

costs and revenues can never provide a utility or its ratepayers any guarantee that 

approved expenses, rate base additions or the rates themselves will always be efficient, 

prudent and reasonable.  Again, this is largely the kind of theoretical test that no EEP 

could pass. The Staff admits as much, when it proclaims in its Brief that “Staff does not 

support using utility rates to fund conservation programs.”  This argument should be 

rejected as well.  

Finally, Staff avers that the design of the proposed EEP is flawed.  Staff argues 

that “the lines of command are not clear.”  Staff Brief at 206.  Staff asserts that it is not 
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clear from the Companies‟ proposal as to whom the Administrators report, and adds that 

“there does not appear to be any way for the Board to limit administrative costs.”  Id.  

Both of these concerns, however, were dispelled in the Rebuttal testimony of Mr. Kubert.  

 As noted in the AG Initial Brief, the Staff criticism that the Program 

Administrator(s) are not accountable to anyone simply is not true.  As explained by Mr. 

Kubert, the parties agreed during the collaborative process that took place after the 

merger settlement that both the Contract Administrator and the Program Administrator(s) 

would report to the Governance Board.  ELPC Ex. 2.0 at 6.   In addition, the Program 

Evaluator would perform periodic audits on the performance of the programs against 

established performance criteria and also prepare annual reports for the Governance 

Board.  Id.  Again, the Program Evaluator would be independent of the gas companies, 

the Contract Administrator and the Program Administrator(s).  Id.  Moreover, the Staff 

liaison would be a non-voting member of the Board, thereby keeping the Commission 

apprised of all matters occurring with the Governance Board and its subcontractors.  Id. 

at 6-7.  

Moreover, Mr. Kubert, who personally participated in the post-merger 

collaborative process, said the Board would solicit proposals by third-party contractors to 

implement all or select elements of the EEP, with contractors selected largely based on 

conclusions as to which bidder can deliver the maximum energy savings relative to 

available funds.  Id. at 8.  This process would, of course, contribute to the efficiency of 

the programs.  In addition, Mr. Kubert testified that Staff witness David Rearden‟s 

proposal to limit administrative costs to 5% is a viable amount.  Tr. 1432.  The 
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Companies likewise raised no objections to the Commission establishing a cap on 

administrative costs in any order issued in this proceeding. 

 Staff closes its discussion of the merits of the proposed EEP with specific 

criticisms of some of ELPC witness Kubert‟s conclusions.  Staff notes that ELPC does 

not provide testimony that defines the “right” customer investment level in energy 

efficiency nor the current level of investment, and asserts, “(t)herefore, ELPC cannot 

logically conclude that there is underinvestment (in energy efficiency).”  Staff Brief at 

207.  Staff further states that Mr. Kubert did not consider “other ways to correct market 

failure that may make ratepayers better off than the EEP.”  Id.  Finally, Staff states that 

Mr. Kubert “does not acknowledge the powerful incentive that higher prices themselves 

provide to induce more efficiency investment.”  Id. 

 These arguments, in the Peoples opinion, raise the bar of proving the need for and 

efficiency of EEPs so high as to be absurd.  First, no party denies that high natural gas 

prices can be an incentive for conservation.  However, as noted above, even Mr. Rearden 

acknowledged that utility customers may need and benefit from the extra help an EEP 

provides.  Tr. 722-724, 734.  Second, Mr. Kubert did provide evidence that there is an 

underinvestment in energy efficiency as a whole in Illinois.  Mr. Kubert noted that when 

a comparison is made of the level of investment in energy efficiency in other states with 

similar climate zones with what is (or is not) occurring in Illinois, the level of 

investments relative to the opportunities are much lower here than in other states.  Tr. 

1421; ELPC Ex. 2.0 at 9-10.  He further testified that Illinois‟ market penetration rate for 

high efficiency furnaces is around 30 percent.  Tr. 1421.   But in Wisconsin, which has 
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had gas (and electric) EEPs for many years, the market penetration for these furnaces is 

well in excess of 70 percent.  Tr. 1421-1422.  

 Staff further disputes Mr. Rearden‟s analysis of the benefits of the proposed EEP 

by noting that “(e)conomic theory generally holds that households are better off when 

they decide for themselves how to spend their money.”  Staff Brief at 208.  Again, this 

argument falls into the realm of economic philosophy that hardly adds to the debate of 

whether the specific EEP being proposed is worthy of Commission approval.   Moreover, 

it appears that both the Commission and the General Assembly have moved beyond this 

level of discourse in their specific recognition of the value of energy efficiency programs.    

As noted by PGL/NS witness Rukis, an energy efficiency program can be an 

energy policy tool of the Commission to achieve any overarching energy goals it deems 

desirable to advance the wise use of natural gas and address environmental concerns.  

PGL/NS Ex. IR-3.0 at 3.  Moreover, with the $7.5 million expense spread across the Rate 

1H and 2 classes, the potential to provide least-cost utility service through EEP programs 

justifies Commission approval of the expense amount.  Staff‟s theoretical and specific 

objections to the proposed PGL/NS EEP are not persuasive and should be rejected by the 

Commission.  

  

2. The Companies’ Arguments In Support Of Rider Recovery of 

Energy Efficiency Expenses Should Be Rejected. 

 

 In their Brief, the Companies offer two bases for rider recovery of prudently 

incurred energy efficiency expenses.  First, they state that Peoples previously offered 

energy efficiency programs as part of a statewide least cost planning initiative and 

recovered such expenses through a rider.  PGL/NS Brief at 133.  Second, they assert that 
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“legislation has been offered that may lead to a statewide energy initiative”, and “the 

Utilities would not want to burden its customers with the cost of multiple programs.”  Id. 

These straw man arguments should be rejected out of hand.  First, the rider 

Peoples is presumably referring to is the very kind of rider that the Finkl court ruled 

illegal.  Again, in that case, the First District Appellate Court reviewed an Illinois 

Commerce Commission order that allowed Commonwealth Edison to recover costs 

associated with demand-side management programs specifically linked to a statewide 

least cost planning initiative through a rider, designated Rider 22.  In reversing the 

Commission‟s decision, the Court noted that the costs for which the Company sought 

recovery were ordinary expenses that revealed no greater potential for unexpected, 

volatile or fluctuating expenses out of the Company‟s control than costs incurred in 

estimating base ratemaking.  The Court noted that, in contrast, costs not within the 

control of a utility, such as fuel costs, are permitted rider recovery.  In addition, the First 

District panel noted that the amount of costs to be recovered through the Rider 22 was not 

significant, and were recoverable through the usual base rate (case) mechanism.  Finkl, 

250 Ill.App.3d at 327.   

As noted in the AG Initial Brief at pages 110-113, the $7.5 million in EEP costs 

do not satisfy the legal criteria for permissible rider treatment listed in the Finkl case and 

the 1958 City of Chicago case.  Staff concurs that base rate treatment is appropriate if the 

Commission approves the $7.5 million program.  Staff Brief at 210-212.  GCI witness 

Brosch pointed out that the EEP funding obligation is a fixed $7.5 million annual amount 

across both utilities, an amount that is not expected to change in the foreseeable future.  

GCI Ex. MLB-1.0 at 72.  He stated that such a fixed expense can and should be included 
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in the basic revenue requirement in these consolidated dockets to “ensure that the defined 

level of funding is made available on an ongoing basis,” as suggested by Mr. Feingold.  

Id. 

As noted in the AG Initial Brief, Rider EEP suffers from the same legal 

infirmities as the other expense and revenue tracker riders.  Rider EEP would trigger 

monthly rate adjustments to track expenditures associated with the Companies‟ proposed 

EEP.  This singular focus on reflecting what is albeit a relatively minor expense item 

through monthly rate adjustments between rate cases violates the Act‟s prohibition 

against single-issue and retroactive ratemaking.   Moreover, the proposed Rider EEP 

violates the Commission‟s and Illinois law‟s test-year principles by selecting only one 

component of the revenue requirement, EEP expenditures, tracking changes in that 

revenue requirement component and then assessing rate adjustments to recognize those 

changes. 

 The uncertainty surrounding the rollout, timing and content of the EEPs discussed 

by the Companies at page 134 of their Brief does not justify rider approval.  As noted by 

Mr. Brosch, differences in actual disbursements for conservation programs relative to the 

$7.5 million of committed funding need not be addressed with a tariff rider.  He stated 

that if the Commission is concerned with differences between recoveries from customers 

and actual expenditures by the utilities, a deferral accounting mechanism should be 

employed to track and reconcile differences between recovery (through base rates) and 

disbursements made by each utility for conservation programs.  GCI Ex. MLB-1.0 at 72.  

Then, in future rate case proceedings, any unspent balance in the deferral account could 
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be evaluated and recognized in the establishment of a revised ongoing recovery level 

within new base rates.  Id.   

 In its Brief, the Commission Staff argued that deferral accounting of test year 

expenses is illegal under the BPI II decision.  Staff Brief at 221.  If the Commission 

agrees with Staff, then such a conclusion supports base rate treatment of the expense, 

given the certain nature of the expense amount of the program. 

As noted in the AG Initial Brief, base rate recovery also provides administrative 

cost savings to the utilities and the Commission Staff by avoiding the creation of an 

additional tariff rider with periodic filings to review and reconciliation adjustments to 

calculate and apply.  The Commission could still keep apprised of the relative success of 

the EEP through the filings provided by the Program Evaluator and through the Staff 

liaison who would sit as a non-voting member of the Governance Board.  Of course, a 

full review of program activities and costs would also occur in periodic general rates 

cases where all parties with an interest in such matters can readily participate.    

The Companies‟ assertion in their Brief that ELPC witness Kubert “agrees to the 

uncertainty regarding the varying levels of expenditure in an EEP program”, citing his 

testimony that expenditures would be $8.7 million on the low end up to $36.5 on the high 

end” disingenuously distorts Mr. Kubert‟s point.  In fact, Mr. Kubert cited these dollar 

figures to put the level of ratepayer-funded annual utility spending in energy efficiency 

programs in other Midwest states in context.  Mr. Kubert noted that the funding levels 

ranged from 0.5% of annual revenues in Minnesota to 2.1% in Iowa.  He then applied 

those numbers to Peoples and North Shore revenues to produce the dollar figures cited in 

the Companies‟ Brief.  He concluded that the $7.5 million proposed to be spent by 
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Peoples and North Shore “is a conservative amount with which to begin a program.”  In 

no way, as the Companies assert, did Mr. Kubert suggest that the amount of ratepayer-

supplied funds would fluctuate between the $8.7 million and $36.5 million extremes.   

The Companies further argue that the size of the expenditures to be recovered 

under a rider should have no bearing on whether the rider should be employed if the costs 

are otherwise suitable for rider treatment.  PGL/NS Brief at 135.  This assertion directly 

contradicts the testimony of PGL/NS witness Feingold, who concurred with GCI witness 

Brosch on the issue of which costs are appropriately recovered through a rider.
15

  As 

noted in the AG Initial Brief at page 34, the Companies acknowledged the validity of Mr. 

Brosch‟s evaluative criteria in response to an AG data request, wherein the Company 

stated, “Mr. (Russell) Feingold (the Companies‟ chief rider witness) believes that a 

ratemaking mechanism that provides for periodic rate adjustments to recover certain base 

rate components should be considered as an appropriate regulatory method when it 

addresses costs that are: (1) uncontrollable by the utility; (2) variable and unpredictable; 

and (3) material in nature.”  GCI Ex. MLB-1.0 at 17.    

The Companies propose to account for the EEP expenses through deferral 

accounting treatment “so long as the deferred account process was annual, as opposed to 

                                                 
15

 GCI witness Brosch testified at length about the circumstances that the Commission should consider 

when deciding whether to adopt any of the proposed riders in this case.  He stated that costs or revenue 

changes to be tracked through a rider should generally have all of the following characteristics to merit the 

exceptional and preferential treatment inherent in riders: 

1. Substantial enough to have a material impact upon revenue requirements and the financial 

performance of the business between rate cases. 

2. Beyond the control of management, where utility management has little influence over 

experienced revenue or cost levels. 

3. Volatile and unpredictable in amount, causing significant swings in income and cash flows if not 

tracked. 

 

GCI Ex. MLB-1.0 at 16. 
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between rate cases.”  PGL/NS Brief at 135.  This approach should be rejected as 

unnecessarily complex and time-consuming.    

The Companies vague reference to legislation that “has been offered that may 

lead to a statewide energy initiative” and their unwillingness “to burden its customers 

with the cost of multiple programs” is another strawman argument that should be 

rejected.  First and foremost no pending legislation requiring statewide energy efficiency 

programs exists as of the close of the record and the writing of this Brief.  Second, 

justifying implementation of a rider based on something that might occur would virtually 

guarantee a Court‟s reversal of such a Commission decision.  These arguments, 

accordingly, ring hollow.  

Finally, the Companies assert that the Commission should approve Rider EEP 

because other states, such as Idaho, Massachusetts, Minnesota, Vermont and Washington 

“have received regulatory approval to recover the direct costs of their energy efficiency 

and conservation program through tariff provisions such as adjustment riders.”   PGL/NS 

Brief at 136. The Companies assert rider approval “would be in step with the evolving 

policy making trends across the country.”  Id.  It is unclear what is meant by “tariff 

provisions such as adjustment riders.”  The Companies cite to no evidence that these 

“tariff provisions” mirror the proposed Rider EEP.  Moreover, at least some of these 

states have statewide legislation in place that permits line-item recovery of energy 

efficiency expenditures.  That is not the case here in Illinois.  Accordingly, this argument 

in support of rider recovery should be rejected as well. 
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In sum, for all of the reasons detailed above and the AG Initial Brief, the 

Commission should reject the proposed EEP Rider and provide for full recovery of the 

$7.5 million in energy efficiency program funding through base rates. 

F. Rider UBA 

1. The Companies’ Assertions To The Contrary, Uncollectibles 

Expense Does Not Satisfy the Legal Requirements for Rider 

Recovery. 

 

In their Brief, the Companies opine that bad debt is “one of the major business 

challenges facing the Utilities”, and largely attributable to rising purchased gas costs, and 

that base rate recovery of uncollectible expense has resulted in under-recovery of actual 

bad debt expenses.  PGL/NS Brief at 137.  Peoples and North Shore argue that the 

Utilities have aggressively pursued debt collection, little more can be done, and that the 

order, magnitude and volatility of the gas cost portion of the expense item makes it 

appropriate for rider recovery.  Id. at 137-138.      

As noted in the AG Initial Brief, the request to recover the larger, allocated gas-

cost portion of its uncollectible expense through Rider UBA should be rejected for 

several reasons.  First, given its status as a traditional test year operating expense, as 

opposed to a government-mandated requirement, tax or fee, application of the Finkl 

criteria is required when evaluating whether rider recovery is legal.  While uncollectible 

expense generally is more volatile in nature than some other expenses, both GCI witness 

Brosch and Staff witness Lazare agree that the magnitude and volatility of these expenses 

do not rise to the level or degree of purchased gas costs, for example.  Rider UBA is not 

obviously consistent with the first evaluative criterion Mr. Brosch described for 

piecemeal rate tracking – that the cost changes it tracks be substantial enough to have a 



 79 

material impact upon revenue requirements and the financial performance of the business 

between rate cases.  GCI Ex. MLB-1.0 at 67.  According to Mr. Borgard‟s Exhibit LTB-5 

for PGL and LTB-4 for NSG, the largest historical year swing in bad debts in total was in 

2001, when such expenses more than doubled from less than $20 million for PGL in 2000 

to nearly $40 million in 2001, with smaller but still significant percentage increases 

experienced by North Shore in that year.   For PGL, a change in annual expense of $20 

million represents less than four percent of annual margin revenues at proposed rate 

levels.
16

  In the years other than 2001, the fluctuation in historical bad debt expenses was 

much smaller than $20 million, according to Mr. Brosch.  Id. 

  Thus, only limited volatility has been experienced in certain prior years, as 

evidenced by the aforementioned Peoples Gas Ex. LTB-1.5 and North Shore Ex. LTB-

1.4, particularly in 2001 when gas commodity prices increased significantly and 

customers experienced difficulties in paying much higher utility bills.  However, since 

that time, bad debt fluctuations have moderated.  GCI Ex. MLB-1.0 at 67.  Mr. Brosch 

concluded that assuming the Commission incorporates a normal, ongoing level of bad 

debt expense within the revenue requirement, fluctuations in future bad debt expenses 

around such newly-allowed levels set in this case should not be large enough to 

jeopardize the financial integrity of the utility.   

  Staff witness Lazare likewise concluded that both before and after 2001, total bad 

debt has been relatively stable for both Companies. ICC Ex. 8.0 at 23.  Excluding bad 

debt costs from 2000 to 2001, PGL‟s total bad debt has been relatively flat or declined 

over the last 10 years.  Id. at 24.  Mr. Lazare concluded that Mr. Borgard‟s Exhibit LTB-

                                                 
16

  GCI Ex. MLB-1.0 at 67, referencing PGL Schedule C-1, total Operating Revenues at proposed 

rates of $1,609 million, less Cost of Gas of $1,084 million yields proposed margin revenues of 

$525 million. 
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1.4 does not indicate that bad debt for North Shore has been volatile over the 10-year 

period.  Id.  Moreover, in comparing the Companies‟ uncollectible expenses against their 

other operating expenses, Mr. Lazare observed that the Companies‟ uncollectible 

expenses are not significant and fluctuate much less than other operating expenses.  Id. at 

26.  Mr. Lazare made the same observation upon analyzing specifically the change in 

uncollectible expenses from year-to-year versus the change in operating expenses, 

excluding gas costs.  Id. at 26-28. In contrast, the Companies‟ purchased gas costs are 

volatile and fluctuating in comparison to their total operating expenses, as shown in Mr. 

Lazare‟s Figure 5 at page 28 of his Direct testimony.  These conclusions undermine the 

Companies‟ assertion in their Brief at pages 137-140 that the Companies‟ bad debt has 

been volatile and unpredictable, and that rider treatment is needed. 

 The Companies counter in their Brief, citing Mr. Feingold‟s testimony, that bad 

debt expenses are far more volatile than other operating expenses excluding gas costs.  

PGL/NS Brief at 140.   This point, too, is not persuasive.  In his Rebuttal testimony, Mr. 

Brosch confirmed the relative stability of the Companies‟ uncollectible expense as 

compared to overall operating expenses.  Mr. Brosch noted that uncollectible expenses 

represent a relatively small proportion of total operating expenses, so it is not surprising 

that on a percentage basis uncollectibles change more than total expenses.  However, just 

the opposite is true if total dollars are considered.  Mr. Brosch pointed out that while Mr. 

Feingold chose to present annual expense changes on a percentage basis in Exhibit RAF-

2.2, the absolute dollar changes were also graphed in his workpapers that support this 

exhibit, and support the opposite conclusion when viewed in dollar (instead of 

percentage) values. 
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 Table 8:  

 

Figure 3

Peoples Gas Change  in Uncollectibles Compared to Change  in All Other Expenses 

(Excluding Gas Costs) 
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 In absolute dollar terms, Peoples Gas‟ expenses other than uncollectibles are much 

more variable than uncollectible expenses in most years, except for the large increase in 

uncollectibles that was experienced in 2001 and 2002 after the large increase in gas costs 

at that time.  GCI Ex. MLB-4.0 at 22.  Mr. Brosch pointed out that similar historical 

change patterns with even less uncollectible expense fluctuation are observable for North 

Shore, as shown in Mr. Feingold‟s‟ workpapers supporting his Exhibit RAF-2.2: 

 Table 9:   
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Figure 4

North Shore Change  in Uncollectibles Compared to Change  in All Other Expenses 

(Excluding Gas Costs) 
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 Contrary to the assertions in the Companies‟ Brief and Mr. Feingold‟s Rebuttal 

testimony, changes in annual uncollectible expense for Peoples and for North Shore, 

when viewed as dollars rather than percentages, are not large and volatile enough to merit 

extraordinary rate rider tracking.   GCI Ex. MLB-4.0 at 23. 

  Likewise, both Mr. Brosch and Lazare concurred that the Companies‟ 

management maintains a significant degree of control over their uncollectible expense 

levels, another criteria widely used to evaluate utility cost tracking tariffs.  Management 

clearly exerts a degree of control over its collection policies, within the constraints of the 

Commission‟s rules regarding debt collection.  GCI Ex. MLB-1.0 at 68.  On this point, 

PGL/NS witness Linda Kallas testified that Peoples Gas has been able to control and 

reduce the bad debt write-off rate through a number of enhanced credit and collection 
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procedures.
17

  Moreover, Mr. Brosch agreed that traditional regulation of bad debt 

expense preserves a strong regulatory lag incentive for utility management to carefully 

manage credit risks and collection policies.  GCI Ex. MLB-1.0 at 68. 

 2. The Companies Alleged “Business Challenge” With 

Uncollectible Expense Does Not Threaten Peoples’ and North 

Shore’s Financial Integrity and Does Not Justify Rider 

Treatment.  

   

 The Companies remark in a footnote at page 139 of their Brief that the fact that 

the Peoples and North Shore earned their approved rate of return while experiencing high 

bad debt levels “is irrelevant” to the question of whether rider recovery is appropriate.  

PGL/NS Brief at 139.  That sentiment, however, is wrong.  The record evidence shows 

that the utilities have failed to show that including a normalized level of test year 

uncollectible expense in the Companies‟ base rates would somehow threaten the financial 

integrity of the utilities.   A comparison of the aforementioned Borgard tables with the 

Companies‟ reported return on equity showed that Peoples and North Shore were able to 

earn at or above its authorized return on equity in the three years when uncollectibles 

expense was at its highest.   Compare PGL Ex. LTB-1.5, NS Ex. LTB-1.4 with AG Cross 

(Borgard) Ex. 3.    As noted by Staff witness Lazare, when uncollectible expense rose in 

2001 and 2002, respectively, Peoples Gas earned returns on common equity of 11.14% 

and 12.30%.  ICC Ex. 20.0 at 7.  When North Shore‟s uncollectibles expense rose by 

$660,000 in 2002, the Company still earned a return on equity of 12.72%.  Id.   

 Moreover, as pointed out by Mr. Brosch, since 2001 when gas prices increased 

significantly, bad debt fluctuations have moderated.  Assuming the Commission 

incorporates a normal, ongoing level of bad debt expense within the revenue requirement, 
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  Peoples Gas Ex. LK-1.0, page 17, 
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fluctuations in future bad debt expenses around such newly-allowed levels set in this case 

should not be large enough to jeopardize the financial integrity of the utility.  GCI Ex. 

MLB-1.0 at 67-68.  

 Like its other rider sections of their Brief, the Companies point to decisions in 

other states approving uncollectible expense tracking mechanisms as support for their 

proposed Rider UBA.  PGL/NS Brief at 140.  They noted that 10 states have employed 

them for various utilities.  Id.  First, the regulatory actions in 10 states hardly constitute a 

trend.  Nevertheless, numbers aside, perceived trends in utility ratemaking are hardly a 

reliable basis for adopting rider mechanisms for utility expense recovery.  Moreover, as 

noted by Mr. Brosch, any opportunity to shift cost responsibility and operational risks 

associated with bad debt expenses to customers, if approved for these Companies, would 

likely elicit similar proposals for such piecemeal ratemaking by other gas utilities, adding 

additional tariff and administrative complexity and costs for the utilities and the 

Commission Staff.  GCI Ex. MLB-1.0 at 69. 

  3. Rider UBA Violates Several Ratemaking Precepts That The    

   Companies Dismiss As “Rigid Philosophical Grounds.” 

 

  Like its arguments in support of the other rider proposals, the Companies invite 

the Commission to ignore objections to Rider UBA, characterizing them as “the same 

rigid philosophical grounds” raised by Staff and Intervenors against the other riders.  

PGL/NS Brief at 140.  The Companies‟ head-in-the-sand view of traditional utility 

ratemaking precepts should be rejected by the Commission.  The fact is Rider UBA is 

illegal in several respects.   
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  The Companies‟ proposed Rider UBA permits monthly increases in customer 

rates for the designated customer classes based on the Companies‟ allowable 

uncollectible expense percentage applied to forecasted gas costs.  If enacted, Rider UBA 

would violate the Act‟s prohibition against single-issue ratemaking by imposing a 

surcharge or a credit each month on customers‟ bills based on uncollectible expense, 

without examining whether the Company‟s cost of service and revenue requirement have 

increased.     

  In addition, The Companies‟ proposed Rider UBA violates the prohibition in the 

Act against retroactive ratemaking.  Rider UBA would compute a monthly adjustment to 

reflect changes in the purchased gas cost portion of uncollectible expense.  PGL Ex. 

RAF-1.0 at 40; NS Ex. RAF-1.0 at 38.  Any difference between billed revenues and 

uncollectible expenses under the rider would be reconciled annually and amortized over a 

10-month period beginning the following March, with any resulting adjustment, positive 

or negative, added to customer bills during that period.  PGL Ex. VG-1.0 at 44; NS Ex. 

VG-1.0 at 39-40.  As discussed at pages 36-37 and 118-119 of the AG Initial Brief, these 

retroactive bill adjustments are illegal under the aforementioned Illinois Supreme Court 

rulings that prohibit retroactive ratemaking.  

  Given both the absence of any specific statutory authority authorizing the 

adjustment of customer rates to reflect adjustment of rates based upon the gas cost 

portion of uncollectible expense on a monthly basis, the proposed annual reconciliation 

of Rider UBA, as well as the rule prohibiting retroactive ratemaking, it is clear the 

Commission lacks the authority to approve Rider UBA.    
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In addition, the establishment of test year rate operating expenses traditionally 

includes a normalized level of uncollectible expense, and accordingly is a component of 

the calculation of each Company‟s revenue requirement.  See PGL Ex. SF-1, Schedule C-

2; NS Ex. SF-1.0, Schedule C-2.  The calculation of Peoples‟ and North Shore‟s level of 

uncollectible expense for purposes of setting rates, therefore, is subject to test-year 

principles.    

 As noted in the AG Initial Brief at pages 119-120, Rider UBA would deviate from 

the test-year ratemaking process and provide piecemeal rate increases or decreases for 

uncollectible expense fluctuations related to the cost of gas between rate case test years, 

in violation of the Commission‟s test year rules  As such, Rider UBA violates the 

Commission‟s and Illinois law‟s test-year principles by selecting only one component of 

the revenue requirement, in this case uncollectible expense, tracking changes in that 

revenue requirement component and then assessing rate adjustments to recognize this 

change on a single-issue basis. 

Finally, Rider UBA would violate the Public Utilities Act‟s least-cost rate 

provisions.  220 ILCS 5/1-102, 1-102(a), 8-401.  Peoples and North Shore would have 

collected significantly more revenues had Rider UBA been in place during the last five 

years.  As noted in the AG Initial Brief at page 121, Peoples Gas would have collected an 

additional $93.3 million in revenues, and North Shore an additional $5.4 million, had 

Rider UBA in effect during the 2002 through 2006 time period.  AG Cross (Feingold) Ex. 

6, p. 2, line 9, p. 3, line 9.  During 2002 and 2003, these revenue boosts would have come 

at a time when both companies were earning above their authorized returns on equity.  

See AG Cross (Borgard) Ex. 3.  
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Accordingly, had Rider UBA been in effect at the time, both utilities would have 

revenue boosts despite earning at or above their authorized returns.  Permitting piecemeal 

rate adjustments between rate cases when there is no demonstrated need for rate relief 

violates the Act‟s requirement that utility rates be least-cost.    

 In sum, Peoples‟ and North Shore‟s gas cost portion of its uncollectible expense 

fails the test established by Illinois courts for permissible rider treatment.  There simply is 

no justification to apply the extraordinary ratemaking treatment riders engender to the 

Companies‟ uncollectible expense.  

 

VIII. COST OF SERVICE 

A. Contested Issues 

 1. Coincident Peak Versus Average and Peak Allocation Methods 

In its Brief, the Companies argue that the Coincident Peak methodology, which 

assigns costs based on peak demand-day requirements, best allocates costs in the 

Companies‟ embedded cost of service studies (“ECOSS”).  PGL/NS Brief at 143.   

By sizing an investment for peak demands, the Companies are ensured the ability to meet 

the service obligations throughout the year.  Id.  Coincident Peak methodology is the best 

approach, the Companies argue, because “it is related to the actual system as it was built 

to serve customers‟ needs.”  Id. at 144. 

 As noted in the AG Initial Brief, CUB/City witness Christopher Thomas, testified 

that this methodology results in an over-allocation of costs to residential heating 

customers and should be rejected by the Commission.   CUB/City Ex. 1.0 at 72.  Staff 

witness Michael Luth concurred.  Staff Ex. 7.0 at 12-17. 
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 As explained by Mr. Thomas, allocating demand costs based solely on CP 

demand ignores the impact that average demand has on the system.  CUB/City Ex. 1.0 at 

72.  Because residential customers tend to use considerably more natural gas on peak 

days than on average days, their share of total system demand is considerably greater 

during peak times than it is on average.  Id.  Mr. Thomas noted, however, that peak usage 

occurs only one day out of the year, while customers actually use and benefit from the 

system every day of the year.  Id. at 72, 73.  Accordingly, “by allocating solely on the 

basis of peak demand, the Companies attribute more costs to residential space-heating 

customers, and fewer costs to large volume customers than those customers actually 

cause.”  Id. at 73.   

 As noted in the AG Initial Brief, while there is a relationship between CP demand 

on the system and the cost of service, Mr. Thomas stated that there is an equally 

important relationship between average demand and the cost of the system: 

Allocating costs based on CP demand assumes that Peoples and North Shore‟s 

distribution systems were designed only to meet CP demands.  This methodology 

further assumes that each customer class would only use the system during a 

single day of the entire year – the day that demand is the highest.  This is clearly 

not how customers use the distribution system.  Customers depend on the 

distribution system to meet their demands every day, not just when they are using 

the most natural gas.  

 

Id.   This Commission has previously endorsed this viewpoint in several dockets, 

including ICC Docket Nos. 04-0779, 04-0476, 03-0008, 03-0009, 95-0219 and 94-0040. 

ICC Staff Ex. 7.0 at 13.  Moreover, the Commission has consistently adopted an average 

and peak (“A&P”) methodology for allocating distribution costs.  Id. at 74.  This 

methodology recognizes that while the system is sized primarily to address peak 

demands, customers use the system throughout the entire year.  Id.   
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 The Companies criticize this viewpoint, noting that “(n)either Mr. Luth nor Mr. 

Thomas explains how the A&P method, particularly its use of average usage, relates to 

how the utility systems were built.”  PGL/NS Brief at 144.  However, the Companies‟ 

own witness, Mr. Doerk, testified during cross-examination that the Companies do not 

immediately construct new facilities to meet increased customer demand that exceeds 

existing capacity.  Tr. at 210-211.  As noted in the CUB/City Brief, increased demand 

from customers can be met by installing equipment on the customer‟s premises to permit 

increased throughput at higher pressure.  CUB/City Brief at 95, citing Tr. at 213-214.   

 The Company further argues that neither Mr. Luth nor Mr. Thomas addressed 

how a utility‟s system sized only to accommodate average gas demands would be able to 

meet peak system demands and why giving recognition to system utilization addresses 

the principle of cost causation.  PGL/NS Brief at 144.  Yet, Mr. Thomas testified that the 

cost of distribution facilities are also a function of usage.  CUB/City Ex. 2.0 at 28.  

Because customers rely on the distribution system to be available every time they desire 

gas (not just at peak demand), this requirement also drives costs.  Mr. Thomas explained 

that “it is much more accurate to say that the system is designed and installed to meet 

year-round demand, but should be sized to meet peak demand.”  Id.   

 The clear precedent established in prior Commission orders adopting the A&P 

cost allocation methodology, as well as the record evidence supplied by Mssrs. Thomas 

and Luth in favor of that cost allocation technique do not amount to “conclusory 

assertions”, as the Companies charge in their Brief.  PGL/NS Brief at 144.  The 

Commission should continue its tradition of selecting the A&P methodology as the more 

appropriate way to allocate distribution system costs.      
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   2.  Allocation of Costs to S.C. No. 1H and S.C. No. 1N 

The Companies proposed to bifurcate their Rate 1 Residential Service into 

Heating and Non-heating classifications.  Peoples and North Shore argue that doing so 

will allow better alignment of costs and revenue recovery by setting rates closer to the 

costs of service.  PGL/NS Brief at 146.  The Companies assert that the current rate 

structure allows an intra-class subsidy to flow from heating customers to non-heating 

customers, and that fixed costs for heating customers are twice as high as those for non-

heating customers.  Id.  The bifurcation appropriately recognizes heating and non-heating 

customers‟ respective load characteristics by reflecting the single largest component of 

distribution plant – the cost of mains, the Companies opine.  Id. at 148. 

The effect of the Companies‟ bifurcation proposal can only be put in context 

when the rate design proposals for residential heating and non-heating customers are 

considered.  For PGL heating customers, the monthly customer charge would more than 

double, from $9 to $19. PGL Ex. VG-1.4; NS Ex.VG-1.3.  For North Shore heating 

customers, the monthly customer charge would increase by 88 percent, from $8.50 to 

$16.00.  The Companies also propose increasing the non-heating monthly customer 

charges by 25 percent for Peoples customers and 23 percent for North Shore customers.  

PGL‟s monthly non-heating customer charge would be increased from $9 to $11.25 a 

month, a 25 percent increase.   Id.   North Shore‟s monthly non-heating customer charge 

would be increased from $8.50 to $10.50, a nearly 24 percent increase.  Id.    

   Mr. Glahn testified that the proposed bifurcation results in significantly higher 

rate increases for heating customers.  GCI Ex. 3.0 at 17.  As noted in the AG Initial Brief, 

this means that the larger increase is imposed on customers with less flexibility in peak 
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winter consumption and, because their usage is not limited to cooking appliances, less 

ability to substitute energy sources. The proposed bifurcation also shifts the cost 

allocation subsidy, so that under the Companies‟ proposal, heating customers will be 

subsidizing non-heating customers.  Id. at 22.  Moreover, despite the Companies‟ claims 

that the bifurcation will set rates closer to cost of service, the Companies‟ proposed rate 

changes would only narrow the gap in terms of cost allocation by less than a percentage 

point.  Id. at 22-23.  As noted by Mr. Glahn, low income and fixed income customers fall 

disproportionately into the Heating subcategory.  GCI Ex. 3.0 at 19-21.  Mr. Glahn 

further noted that the proposed $19 fixed customer charge for heating customers imposes 

a significant burden upon low-income households in the Chicago area, representing more 

than four percent of their monthly income.  Id. at 14.  And, unlike distribution charges, 

customer charges cannot be mitigated by reducing usage.  According to the American 

Gas Association, “(s)ocial ratemaking goals involve rate designs that advance the welfare 

of a particular group in society.”  Id. at 21.  For persons on fixed incomes, “higher utility 

prices may mean a significant decrease in well-being,” according to the AGA. 

 The Companies challenge Mr. Glahn‟s conclusion that the bifurcation and 

associated customer charge mark-ups will particularly impact low-income customers, 

noting that Ms. Grace showed in her Rebuttal testimony that resulting rates will be lower 

than those proposed by Mr. Glahn, particularly in the winter.  PGL/NS Brief at 148.  This 

allegation is simply false.  Ms. Grace‟s testimony on this point assumes that the company 

receives its full requested revenue requirement, and the corresponding reduced 

distribution charges, as shown in her PGL/NS Ex. VG-2.9.  At a lower, more reasonable 

revenue requirement, with the Peoples customers charge set at a maximum of $10.50 and 
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distribution charges increased in accordance with Mr. Glahn‟s proposed rate design, the 

results would be likely reversed.  Customers can control how much heat they use.  

However, inflated, customer charges that more than double existing rates cannot be 

avoided. The Commission should look at the rate design dilemma in its entirety, 

incorporating distribution charges that send heating customers the right price signals, and 

not be swayed by the Companies‟ efforts to cherry pick a few months to distort reality. 

 While the Companies claim that fixed costs for heating customers are twice as 

high as those for non-heating, this claim ignores the fact that the Companies‟ ECOSS CP 

demand allocation methodology, which allocates costs solely on the basis of peak 

demand, attributes more costs to residential space-heating customers, and fewer costs to 

large volume customers than those customers actually cause.”  CUB/City Ex. 1.0 at 73.     

 Ultimately, Mr. Glahn testified that the cost-causation information supplied by 

PGL/NS witness Amen that 97 percent of PGL non-heating residential customers share a 

gas service line while almost half (47%) of the residential heating customers are served 

by a separate, dedicated line (PGL/NS Ex. RJA-2.0 at 15) is largely lost in the 

Companies‟ artificial distinction between “heating” and “non-heating”.  Id.  Accordingly, 

he concluded that the heating/non-heating bifurcation should still be rejected in this case, 

and after the Companies “have properly accounted for the multi-family phenomenon that 

actually drives the cost of service differences of S.C.1 subgroups”, the Companies should 

propose a new cost of service study in a future rate case that supports a more appropriate 

bifurcation. Id.   

 As noted in the AG Initial Brief, the distinction between heating and non-heating 

residential customers, coupled with the proposed exorbitant increases in customer 
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charges, leaves residential heating customers especially vulnerable to rate shock.  The 

Companies‟ proposed bifurcation of the residential class should be rejected. 

3. Allocation of Distribution Plant Account No. 385 

 As noted in the AG Initial Brief, Account No. 385 equipment is described by the 

Federal Energy Regulatory Commission (“FERC”) as industrial measuring and regulating 

station equipment serving large industrial customers.  GCI Ex. 3.0 at 24, AG Initial Brief 

at 129.  In their Brief, the Companies argue that GCI witness Glahn‟s recommendation to 

directly assign to Rates 2 and 4 customers the Companies‟ Account No. 385 costs as a 

facilities or metering surcharge would be impractical.  PGL/NS Brief at 150.  Yet,   

Rebuttal testimony filed by PGL/NS witness Amen indicated that the Companies can 

track these costs to individual customers, including an electric power plant that represents 

one-third of the cost amount recorded in Account No. 385.  The small number of 

customers that trigger these costs may move from one rate classification to another.  

PGL/NS Ex. RJA at 17.  Despite these facts, however, the Companies‟ ECOSS assigns 

Account No. 385 costs to all customers within S.C. 2 and 4.  PGL Ex. RJA-1.0 a 28, 29.  

 As Mr. Glahn noted: “It makes no sense for a dry cleaner, a small restaurant, or 

another small business in S.C. No. 2 to pay for the special, industrial-grade equipment 

needed for an electric power plant or a similar customer, just because that customer 

decided to switch from S.C. No. 7 to S.C. No. 2.”  GCI Ex. 6.0 at 5.  As an example, Mr. 

Glahn noted if the electric power plant causing one-third of the account‟s costs moves 

back into S.C. No. 7, small business in S.C. No. 2 may be paying for these costs for years 

“even though the customer causing those costs is not even a member of the class and may 

be paying for the same costs again in its new rates.”  Id. at 6.   
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 The Companies also argue that their methodology of assigning Account No. 385 

costs results in de minimis price changes to S.C. No. 2 customers.  PGL/NS Brief at 150.  

This is not a persuasive argument given the Companies admission that (1) the number of 

customers who trigger the cost is small and (2) the costs can be traced to individual 

customers.  Mr. Glahn‟s common sense approach to assigning Account No. 385 costs 

should be adopted by the Commission.  Such a cost assignment would promote the goals 

of equity and fairness in the allocation of the Companies‟ costs.   

 4.  Allocation of Rate Increase 

 In its Brief, the Company offers no specific arguments in response to the 

criticisms generated by GCI witness Glahn and CUB/City witness Thomas to the 

Company‟s flawed allocation of the proposed rate increase.  The Companies simply 

assert, vaguely, that their equal percentage of embedded cost (“EPEC”) allocation 

method “provides a gradual movement toward cost recovery.”  PGL/NS Brief at 159.  

The Companies call the allocation proposals for Peoples Gas by other parties “arbitrarily 

derived” and lacking bill impact analysis.  Id. at 159-160.   

 These arguments should be rejected.  As noted in the AG Initial Brief, the 

proposed rate design in this case, which includes a doubling of the customer charge for 

PGL‟s residential customers and an 88 percent increase for North Shore‟s residential 

customers, belies any notion that gradualism played a role in the Company‟s rate design.   

The Company‟s proposed EPEC method moves rate classes 4, 6 and 8 to cost, and then 

apportions a whopping % of the proposed rate increase (assuming no Rider VBA) to the 

residential Rate 1N and 1H classes and Rate 2 General Service class.  See PGL Ex. VG-

1.3.  In addition, no real explanation is given for combining the Rate 2 class, which 
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serves commercial and some industrial customers, with residential customers in Rates 1 

Non-heating and Heating classes.    

 Rather than equalize rates across all Service Classifications (“S.C.”), the 

Companies chose to equalize rates across arbitrary subgroups, and in doing so, propose 

disparate increases among various customer classes that do not meet sound rate design 

criteria.  GCI Ex. 1.0 at 12.  The proposed allocated revenue increase raises the cost 

recovery percentage of most classes.  Id.  However, the business classifications “are not 

treated remotely the same”, violating the principle of horizontal equity, i.e. that equals be 

treated equally.  Id.  Mr. Glahn noted that S.C. 2 gets an increase of almost 22 percent, 

but S.C. 3 gets an increase of only 14 percent and S.C. 4 receives an increase of less than 

one-tenth the size of S.C.2‟s, at 2.12  percent.  Id. at  12-13.   As shown in VG-1.3, page 

2, S.C. 4 would continue to pay less than its assumed cost of service, while S.C.2 would 

go from slightly below cost to more than 21 percent above cost.  Id. 

 Moreover, despite being grouped with S.C.6 and 8, S.C. 7 is allocated none of the 

increase because, according to Ms. Grace, the revenues from S.C.7 are based on 

negotiated, contract rates.  Id. at 13, citing PGL Ex. VG-1.0 at 8.  As noted in the AG 

Initial Brief, Mr. Glahn correctly noted that regardless of how prices are determined for 

members of S.C. 7, there is a cost to serve these customers.  These customers use the 

same system facilities and services as all of the other S.C. customers.  GCI Ex. 6.0 at 8.  

Some of the increases in costs that the Company alleges has occurred should be imputed 

to S.C. 7 customers.  Whether the Companies elect to recover these additional costs from 

S.C.7 customers is up to the Companies.  Id. at 9. 
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   Again, instead of the Companies‟ arbitrary groupings, the Commission should 

adopt Mr. Glahn‟s modified version of the utilities‟ methodology that is more akin to an 

equal percentage of revenue increase, as detailed in GCI Ex. WLG-3.1, Schedule 2.  Mr. 

Glahn‟s methodology still moves the residential rate classes closer to cost of service, 

without unnecessarily punishing the G.S. No. 2 class, as the Companies‟ allocation does, 

and apportions more costs to rate classes 3, 4 and 7.  Mr. Glahn‟s would be applied across 

all service classifications, without regard to the PGL/NS sub-groupings.  GCI Ex. 3.0 at 

14.  In order to achieve more fairness and equity across the rate classes, Mr. Glahn set 

S.C. Nos. 6 and 8 at their assumed cost of service, as the Companies did.  However, Mr. 

Glahn recommended imputing an increase of 26.6 percent (the average system increase) 

to S.C.7, to reflect the increase in the cost to serve these customers.  Id.   

 To achieve horizontal equity, Mr. Glahn then assigned the three business rate 

classes, Nos. 2, 3 and 4, the same percentage increase of 21 percent, which is far less than 

the average 26.6 percent increase for all rate classes.  Id.  Mr. Glahn noted that having all 

three receive the same percentage increase in revenues preserves the horizontal equity of 

these groups, but setting their increases at less than the Companies‟ average moves two 

of these classes toward their cost of service.  Id.  Mr. Glahn noted that this approach still 

leaves S.C. 2 paying 121 percent of assumed costs, while having S.C.3 pay only 107 

percent and S.C.4 pay 116 percent.  Id.  As Mr. Glahn explained, this result appears much 

more equitable than having the business customers in S.C.2 paying 121 percent of cost, 

while business customers in S.C.4 paying only 98 percent.  Id. 

 For the two S.C.1 designations, Mr. Glahn recommended that Non-heating 

customers be allocated the same dollar amount as allocated by PGL/NS witness Grace in 
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her Exhibit VG-1.2, page 2, with slight reductions in cost allocation to the heating 

customers that were re-assigned to rate classes 3 and 4.  Id.  Mr. Glahn testified that this 

allocation improves horizontal equity by moving the two subgroups closer together.  Id. 

at 14-15.  This re-allocation is depicted as WLG-1.0, Schedule 2, attached to this Brief as 

Appendix A.     

 PGL/NS witness Grace argued that Rate 4 customers must “be set at cost.”  

PGL/NS Ex. VG-2.0 at 16.  However, Mr. Glahn correctly noted that Mr. Amen‟s 

rebuttal testimony made clear that S.C. 2 includes “many relatively large customers”, 

including one large industrial customer that was formerly a member of S.C.7 (Contract 

Rates for Bypass Service).  GCI Ex. 6.0 at 9.  So, Mr. Glahn noted, S.C.2 includes at least 

one large customer that has an “economically feasible and practical” ability to bypass the 

system.  Id.  Yet, Mr. Glahn pointed out, Peoples Gas sees fit to impose upon that 

customer and others in S.C.2 rates equal to 124 percent of their cost of service.  Id.   

 Mr. Glahn‟s proposed revenue increase allocation for these classes is less 

arbitrary than the Company‟s, comports with principles of fairness and equity, and should 

be adopted. 

IX. RATE DESIGN 

 A. Overview 

 The Companies submit in their general discussion of the their rate design 

objectives that their proposed rate design – in particular, the significant increases to 

residential customer charges – furthers their goal of recovering more fixed costs in the 

fixed charge.  PGL/NS Brief at 155.  Peoples and North Shore suggest that these 

proposals could have been worse for ratepayers, had they proposed a Straight Fixed 
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Variable rate design, as was done by the Atlanta Gas Light Company.  Id.  Instead, the 

Companies opine, they are proposing “only to recover a greater portion of fixed cost 

through increased customer charges.”  Id.   

 While purportedly embracing the rate design objective of gradualism (PGL/NS 

Brief at 153), the Company admits that their rate design proposals would increase the 

recovery of fixed costs from 30% to 45% for Peoples, and from 30% to 50% for North 

Shore.  PGL/NS Brief at 163.  This jump in fixed cost recovery through the significant 

increases in customer charges can hardly be said to tracks notions of gradualism.   

 Moreover, the  Companies assertion that higher customer charges stabilizes “the 

variability in earnings related variations in customer consumption caused by weather and 

other conditions outside the Utilities‟ control” (PGL/NS Brief at 155) reveals the 

continuation of the Companies‟ quest for guaranteed “margin revenue” recovery.  As 

noted in the Riders section above and in the AG Initial Brief, there simply is no basis in 

fact or law to ensure a utility‟s recovery of margin revenues or cost of service.   Rates set 

in this proceeding shall be based on an overall revenue requirement.  The Commission is 

under no obligation to guarantee that those revenues reflecting the revenue requirement 

are always achieved, and should not reassess its traditional rate design objectives to 

achieve such a goal.  While cost causation is a central rate design goal to be followed in 

the establishment of rates, it must be coupled with notions of fairness and gradualism, 

and balance social goals of maintaining connectivity to the public utility network.  See 

GCI Ex. 1.0 at 5-10.   Having reviewed PGL/NS witness Grace‟s proposed rate design, 

Mr. Glahn concluded that missing from the Companies‟ stated objectives is any 
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acknowledgement of fairness, conservation of resources and social goals, among others.  

Id. at 8.   

 The record evidence reveals that the Companies‟ ECOSS, which inappropriately 

apportions costs based on peak demand requirements, along with the Utilities‟ request to 

ensure margin revenue recovery, are the driving forces behind the significant increases to 

customer charges requested.  The Commission should reject the Companies‟ proposed 

rate design, as discussed below and in the AG Initial Brief.   

 B. General Rate Design 

 

  1. Allocation of Rate Increase  (See Allocation of Revenue   

   Requirement, above) 

    

  2. Gas Cost Related Uncollectible Expense 

 

 Uncollectibles are a cost of doing business, just like other costs, and arguably 

should be spread to all rate classes in proportion to their overall percentage of the cost.   

The Companies‟ proposal, described at pages 160-162 of their Brief, to allocate (1) 

78.7% of the uncollectible expense to Rate 1 Heating customers, and (2) then allocate 

67% of the rate 1 Heating customers allocated share to the first block volumetric charge, 

triggering a nickel increase to this per therm charge solely for gas cost uncollectible 

expense, is inequitable for several reasons, and should be rejected. 

 First, the proposal fails to recognize the Companies agreement to reduce the test 

year level of uncollectibles associated with gas costs by $3.3 million in accordance with 

Mr. Effron‟s proposed adjustment.  See PGL/NS Ex. 2.3.  Second, the proposed rate 

design exacerbates the inequities of bifurcating Rate 1 customers into separate rate 

categories, contributing to the rate shock Residential Heating customers stand to bear if 

the Companies rate design proposals are approved.  Thus, the Companies‟ proposal in 
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this regard deviates from the rate design goals of stability and gradualism, and highlights 

yet another reason to not bifurcate the residential rate class.  

 Third, the allocation of 67% of the residential allocation of uncollectible expense 

in the first per therm volumetric block is completely arbitrary.  There is no support in 

either the ECOSS or the supporting workpapers for this arbitrary, first-block allocation.  

Moreover, the allocation is counter-intuitive to the notion that as usage increases, 

uncollectibles increase.  Simply put, the higher the gas bill, the more likely bad debt 

increases.  Thus, the Companies proposal to allocate 67% of the residential heating 

customers‟ allocated cost to this first volumetric block violates cost causation principles 

as well.   

 Fourth, allocating the lion‟s share of the cost to this first volumetric block sends 

customers the wrong price signals regarding usage of natural gas, a nonrenewable energy 

source.  This violates the rate design goal of conservation of resources.  See GCI Ex. 1.0 

at 7. 

 Instead of punishing residential heating customers with higher first block, per 

therm rates, and ironically possibly contribute to increased, future uncollectible expense, 

the Commission should examine analyze this expense for rate design purposes in relation 

to revenues, consistent with the source of this expense.  Schedule E-5, Section A, p. 1 

provides a breakdown of revenues by customer rate class and could form the basis for 

allocation of the uncollectibles account expense related to purchased gas costs.  (The 

Companies‟ Rider UBA proposal trumpets the fact that the lion‟s share of uncollectibles 

costs rises as gas costs (and usage and revenues) rise.)  This would have the effect of 

spreading the uncollectible expense associated with purchased gas costs across the 
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customer rate classes.  Second, the expense should be allocated on an equal percentage 

basis to the number of blocks within each rate class.  This alternative to the Companies‟ 

gas cost related uncollectible expense allocation satisfies the goals of gradualism, equity 

and fairness, conservation of resources.   

  3. Other Rate Design Considerations 

 In this section of their Brief, the Companies put forth two general criticisms of the 

alternative rate design proposals of GCI witness Glahn.  First, they argue that Mr. 

Glahn‟s proposals fail to increase fixed cost recovery.  PGL/NS Brief at 163.  Second, 

they complain that neither Mr. Glahn nor Staff witness Michael Luth offered bill impact 

analyses of their rate design proposals.   

 These arguments are unavailing and should be dismissed.  While Mr. Glahn‟s 

proposals recover less fixed costs than the Companies‟ or Staff‟s punishing customer 

charge increases, the GCI proposal satisfies other important rate design criteria that both 

the Companies and the Staff ignore.  As noted in the AG Initial Brief, missing from either 

the Companies‟ or Staff‟s stated objectives is any acknowledgement of economic 

efficiency, fairness, simplicity and administrative ease, conservation of resources, social 

goals, environmental protection, employment or balance of payments.  GCI Ex. 1.0 at 8.  

Given the fact that both Staff and the GCI parties have proposed revenue requirements 

that would increase Peoples‟ revenues by some $46 million at the least, the notion of 

gradualism and social goals take on heightened importance.  The fact is, with fixed cost 

recovery in the 30% range for both Companies under current rates, both Peoples and 

North Shore were able to (1) avoid a rate case for some 12 years, and (2) earn within a 

return on equity range from 10.16 to 14.52 percent throughout the nine-year period 1995-
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2003.  GCI Ex. 1.0 (Brosch) at 18.  North Shore likewise has consistently earned stable 

returns, with ROEs ranging from 10.43 to 14.13 percent in all years 1995 through 2005.
18

  

The evidence shows that the Companies have had little to complain about in the area of 

fixed cost recovery.   

 Second, the Companies representations of Mr. Glahn‟s fixed cost recovery 

percentages assume approval of the Companies‟ inflated revenue requirement requests.  

Given the fact that both Staff and GCI recommend a rate decrease for North Shore 

customers, Mr. Glahn‟s proposal to retain the existing North Shore customer charges, in 

fact, recovers more of the Company‟s fixed costs than North Shore alleges.  

  The Companies‟ other general complaint that neither Staff nor GCI provided bill 

impacts with their proposals is likewise less than compelling.  Any bill impacts provided 

in this case regarding per therm charges are inconclusive, given the significant portion of 

a customer‟s bill that gas costs comprise – a component not at issue in this delivery 

service rate case.       

 C. Service Classification Rate Design 

  1. Uncontested Issues 

   a. North Shore Service Classification No. 4 

   b. North Shore Service Classification No. 5 

   c. Peoples Gas Service Classification No. 5 

   d. North Shore Service Classification No. 6 

   e. Peoples Gas Service Classification No. 6 

   f. Peoples Gas Service Classification No. 8 

  2. Contested Issues 

                                                 
18

 The exception for North Shore was the year 2000, when its ROE was 5.38 percent.  GCI Ex. 1.0 at 19. 
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   a. Peoples Gas Service Classification Nos. 1N and 1H 

   b. North Shore Service Classification Nos. 1N and 1H 

 In its Brief, the Companies assert that the proposed customer charges for both 

companies‟ Rate 1 Non-heating and Heating customers are significantly below embedded 

and embedded fixed costs, and that the proposals to increase these customer charge 

categories are made “in the interest of gradualism.”  PGL/NS Brief at 167.  The 

Companies criticize Mr. Glahn‟s more reasonable proposed customer charge levels, again 

highlighting their belief that the GCI proposals do not go far enough in recovering fixed 

costs.   

 The Companies‟ proposal to increase PGL Rate 1 Heating customer charges for 

PGL and North Shore customers by 111% and 88% should cause the Commission to keep 

a number of points in mind.  First, any increase in a rate element of more than 100 

percent constitutes rate shock and, consequently, fails all tests for “gradualism,” 

notwithstanding the Companies‟ assurances to the contrary.  GCI Ex. 3.0 at 30.  Second, 

the Companies are proposing no mitigation measures, but rather suggest that these 

proposals satisfy notions of gradualism and rate design continuity.  PGL/NS Brief at 163, 

167.  This assertion simply cannot be taken seriously. 

 As noted in the AG Initial Brief, Mr. Glahn testified that sharply higher fixed 

costs “fall disproportionately on those least able to pay,” thereby failing the “social 

goals” test.  Id.  Moreover, a proposal that has some elements increase dramatically, 

while other rate elements fall dramatically, fails the “stability” test.  Id. at 31.  In 

addition, having volumetric rate elements decrease sends the wrong price signal, given 
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the Companies‟ claims that overall costs for Peoples and North Shore have increased by 

more than $100 million and more than $6 million, respectively.  Id.  In addition, lowering 

distribution charges discourages conservation efforts, failing the “conservation of 

resources” test, another rate design objective referenced by Mr. Glahn.  Id.   Lowering 

volume charges fails the “environmental protection test” as well, given the fact that the 

actual burning of natural gas produces negative environmental impacts.  Id.   

 The concept of “social goals” in rate design is an important precept completely 

ignored by both the Companies and Staff witness Luth, who supports the $19.00 

proposed customer charge for Peoples, and even recommends increasing the Rate 1Non-

heating customer charge 75 cents higher than the Companies‟ proposed $10.50 level.  

Staff Ex. 7.0 at 25.   For North Shore, Mr. Luth endorsed the customer charge proposals 

proposed by the Company for both Heating and Non-heating customers.  Id.  at 20.  Mr. 

Luth‟s rationale for supporting (and increasing) the customer charges proposed by the 

Companies amounts to a concern that “customer costs are under-recovered by the 

proposed customer charges.”  Id. at 25.  Despite his acknowledgement during cross-

examination that gradualism is one of the goals of rate design (Tr. at 1464, 1465), 

nowhere are the rate design concepts of gradualism or social goals mentioned within his 

singular focus on recovering fixed residential costs.  In fact, he recognized that “a $10 

increase might impact some people hard, yes.”  Tr. At 1469.  Moreover, conspicuously 

absent from Staff‟s rate design proposals for North Shore is any explanation of why these 

rates should be increased when Staff accounting witnesses have recommended that North 

Shore ratepayers receive a $1.4 million rate decrease. 
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 As noted in the AG Initial Brief, low income and fixed income customers fall 

disproportionately into the Heating subcategory.  GCI Ex. 3.0 at 19-21; AG Initial Brief 

at 138.   The proposed $19 fixed customer charge imposes a significant burden upon low-

income households in the Chicago area, representing more than four percent of their 

monthly income.  Id. at 14.  And, unlike distribution charges, customer charges cannot be 

mitigated by reducing usage.   

 The People urge the Commission to look beyond claims of a need for strict, fixed 

cost recovery when designing rates, especially since the record shows that the Companies 

have recovered their fixed costs in the past when rates supposedly recovered only 30% of 

fixed costs through fixed charges.  PGL/NS Brief at 163.  The Companies proposed 

customer charges are excessive, and not aligned with legitimate principles of rate design.   

 In order to correct the inequities and satisfy the aforementioned rate design goals, 

Mr. Glahn proposed that the monthly customer charge for all Peoples Gas customers be 

set at no more than $10.50.  Id.  The $10.50 amount represents a $1.50 or 16.7 percent 

increase over the current level.  Id.   In conjunction with that rate, he proposed that the 

volumetric charge would then be adjusted to achieve the needed revenue requirement, 

based on the level of revenue increase ultimately awarded to Peoples Gas.  Id. at 32.  Mr. 

Glahn clarified that his proposal would maintain the current distribution charge design.   

This includes retaining the current two-block rate design distribution charge for non-

heating customers.  Id.   

 For North Shore‟s residential customers, Mr. Glahn recommended that the 

monthly customer charge for both heating and non-heating customers be retained at the 
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current $8.50 level, based on GCI witness Effron‟s conclusion that the Company‟s 

overall revenues should be reduced.  Id. at 34.  He noted that keeping this rate element 

the same, while reducing overall revenues, increases the amount of fixed costs collected 

through fixed charges.  Id.  Mr. Glahn‟s recommended customer charges, after adjusting 

the corresponding volumetric charges appropriately, would allow both Companies to 

fully recover their revenue requirements.  Id. at 10.   

 As a point of comparison, Mr. Glahn examined the customer charges for similar 

rate classes found at Illinois‟ other investor-owned natural gas utilities.  His Exhibit WLG 

3.1, Schedule 6, is attached to this Brief as Appendix B, and contains a comparison 

between the fixed monthly charges and volumetric charges for residential and small 

commercial customers for these various utilities.   Mr. Glahn‟s proposed PGL customer 

charge falls in the middle of the charges listed, and would exceed the level charged by 

Illinois Power Company and NICOR Gas Company.  Id. at 33.   

 As noted in the AG Initial Brief, Mr. Glahn‟s common-sense approach to 

designing rates is superior to the Companies‟ proposals, which are guided solely by their 

continuing quest to ensure margin revenue and fixed cost recovery.  AG Initial Brief at 

141.  A customer charge of no more than $10.50 satisfies the goal of gradualism, while 

still contributing to increasing the portion of fixed costs recovered in the customer 

charge.  Moreover, it satisfies the social goals that have guided this Commission‟s rate-

setting practices in the past, which includes some subsidization for the residential class 

and avoidance of rate shock.  Finally, increasing the distribution charges sends customers 

the correct price signals, which include a recognition that increased usage can result in 
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the need for system expansions and defeat the goal of conserving resources.  Id.  Mr. 

Glahn‟s proposed rate design for the residential class should be adopted.   

c. Peoples Gas Service Classification No. 2 

d. North Shore Service Classification No. 2 

 

  

 As noted in their Brief, the Companies‟ propose significant increases to both the 

Peoples Gas and North Shore Gas Rate 2, Meter Class 2 customer charges of 173 percent.  

PGL Ex. VG-1.4, NS Ex. VG-1.3.   Again, this amounts to rate shock and violates any 

notion of gradualism.  Peoples Gas and North Shore propose increases to their Rate 2, 

Meter Class 1 customer charges from $15 to $21 and from $15 to $17, respectively.  Mr. 

Glahn proposed that any approved increase in the Companies‟ revenue requirement 

should be allocated by increasing the customer charge for Peoples‟ Meter Class 1 General 

Service customers to no more than $19.00, an increase of $4.00 or 26.6 percent from 

current levels.  GCI Ex. 3.0 at 32.  For meter class 2, Mr. Glahn recommended limiting 

the customer charge increase to $5.00, which would produce a $27 monthly charge, or a 

22.7 percent increase from the current level.  Id.  He proposed retaining the current Meter 

Class 1 and customer charges for North Shore‟s Rate 2 customers, given the North Shore 

rate decrease proposal of Mr. Effron.  Like his recommendations for residential 

distribution charges, the volumetric charge would then be adjusted to achieve the needed 

revenue requirement, based on the level of revenue increase or decrease ultimately 

awarded to the Companies.  Id. 

 Mr. Glahn‟s proposed Rate 2 customer charges satisfy the goal of gradualism, 

while still contributing to increasing the portion of fixed costs recovered in the customer 

charge.  The Companies criticize these proposals as arbitrary because Mr. Glahn 
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observed that they “fall in the midst” of certain other utilities‟ Rate 2 customer charges.  

This argument, selectively applied by the Companies when it suits their needs, should be 

rejected.  Indeed, comparison of other utilities‟ rates was considered legitimate, as 

discussed below, for the Companies‟ proposed Dishonored Check fee.  Mr. Glahn‟s 

proposal should be adopted by the Commission. 

e. North Shore Service Classification No. 3 

f. Peoples Gas Service Classification No. 4 

g. Peoples Gas Service Classification No. 7 

 The Companies criticize Mr. Glahn‟s proposal to allocate costs to S.C. No.7, the 

service classification formerly known as Contract Service
19

, arguing that he doesn‟t 

explain “how any rate increase he might impute into rate design could be factored into 

the binding contracts that are currently in effect” and may expire after the effective date 

of the PGL rate increase.  PGL/NS Brief at 176.   

 The Companies‟ argument in this regard ignores the fact that Mr. Glahn is not 

suggesting that Peoples has to charge S.C.7 a certain rate based on the allocation.  

Whether the Companies elect to recover these additional costs from S.C.7 customers is 

up to the Companies.  GCI Ex. 6.0 at 9. The fact is, despite being grouped with S.C.6 and 

8, S.C. 7 is allocated none of the increase because, according to Ms. Grace, the revenues 

from S.C.7 are based on negotiated, contract rates.  Id. at 13, citing PGL Ex. VG-1.0 at 8.  

 Mr. Glahn correctly noted that regardless of how prices are determined for 

members of S.C. 7, there is a cost to serve these customers.  These customers use the 

                                                 
19

 The People of the State of Illinois discussed this proposal in Section VIII.B.2.f  (Allocation of Revenue 

Requirement) of their Initial Brief. 
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same system facilities and services as all of the other S.C. customers.  GCI Ex. 6.0 at 8.  

Peoples provided no evidence that there is no cost to serve these customers.  Some of the 

increases in costs that the Company alleges has occurred should be imputed to S.C. 7 

customers.  Such imputation corresponds with the other allocations to customer classes 

proposed by Mr. Glahn.  His recommendation in this regard should be adopted.   

D. Tariffs – Other Tariff Issues 

1. Rider 2, Factor TS 

2. Charge for Dishonored Checks and/or Incomplete Electronic 

Withdrawal 

 

 In support of their proposal to increase the fee for dishonored checks from the 

current $10.00 to $25.00, the Companies reference a similar charge in a MidAmerican 

Energy Company case (Docket No. 99-0534) as support for the fee increase.  PGL/NS 

Brief at 178.  Moreover, the Companies maintain that the new fee would serve to 

discourage payment with checks that are not valid.  Id. at 177, citing PGL Ex. VG-1.0 at 

32; NS Ex. VG-1.0 at 28, 29.  The Companies also assert that the increased charge will 

“offset the increase in base rates in this proceeding.”  Id. at 178.   

 Mr. Glahn testified that this significant increase is without cost support, which 

serves as a useful starting point and is an indispensable reasonableness check on rates.  

GCI Ex. 3.0 at 35.  In response to an AG data request seeking support for the proposed 

fee, the Companies indicated that they performed no analyses, research or other studies 

with respect to the $25 fee, and stated there were no workpapers to support it.  See GCI 

Ex. 3.1, Schedule 7.  They further indicated that they have not conducted an analysis to 

identify the actual costs associated with dishonored checks or electronic payments.  Id.  
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Accordingly, Mr. Glahn recommended that the Commission retain these charges at 

current levels until they provide a reasonable cost basis to support them.  Id.  

 As noted in the AG Initial Brief, it is ironic, not to mention inconsistent, that the 

Company objected to Mr. Glahn‟s comparison of customer charge rates with other 

utilities in the State, but relies upon another Company rate as the only support for their 

dishonored check charge proposal.  GCI Ex. 6.0 at 15.    The Companies‟ data request 

response detailed in Schedule 7 of Mr. Glahn‟s direct testimony, reveals that typical 

returned check fees “fall well below the $25 level proposed by the Companies and, in 

some instances, well below the $10 fee currently charged.”  Id. at 15, citing GCI Ex. 3.1, 

Schedule 7.   

 The record evidence does not support the Companies request to increase this fee 

by more than 66 percent.  The Commission should retain the Companies $10 fee for 

dishonored checks, as recommended by Mr. Glahn. 

X. TRANSPORTATION ISSUES 

XI. UNION PROPOSALS 

 In ICC Docket No. 06-0540, which produced the recent merger between Peoples 

Energy Corporation and WPS Resources, the Companies committed, pursuant to the 

Settlement Agreement entered in that case, to refrain from engaging in merger-related 

layoffs or position reductions among the Utility Workers Union of America, AFL-CIO, 

Local 18007 (“local 18007”or “Union”) workforce, and to undertake a “limited and 

specific hiring plan to replenish the dwindling ranks of Local 18007-represented 

employees.”  Union Brief at 2.  In addition, the Companies were required to “work in 

good faith with UWUA Local 18007 to reach agreement on identifying and implementing 
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improvements to existing programs for the training and advancement of Peoples Gas‟ 

union employees that will build the skills of the Union workforce and seek to ensure that 

the supply of skilled union employees is adequate as of now, and is replenished as 

required with appropriately trained, skilled and qualified employees.”  ICC Docket No. 

06-0540, Order of February 7, 2007, Appendix A (Conditions of Approval), Condition 

No. 32.  The Union notes in its Brief that the Settlement Agreement entered in the merger 

case did not require that the parties reach agreement, and no agreement on training or 

attrition issues was achieved.  Accordingly, within the context of Peoples‟ request for 

more than a $94 million rate increase, no Company-specific commitments to staffing and 

training are included.   

 The Union presented the testimony of James Gennett, President of Local 18007, 

who testified while the Company is responsible for acquiring, training and maintaining an 

adequate workforce, Peoples Gas currently is not meeting these obligations.  For 

example, Mr. Gennett presented testimony detailing the Company‟s common practice of 

using “temporary repairs” to remedy gas leaks on the Peoples system.  UWUA Ex. 1.0 at 

10, 12-13; UWUA Ex. 2.0 at 13.  The Union notes in its Brief that the Company 

presented no data on the frequency or average duration of temporary  repairs for each of 

the past five years.  Union Brief at 14.  He also detailed the regular practice of hiring 

outside contractors to perform work commonly done by Peoples employees at certain 

times of the year.  UWUA 2.0 at 8-9.   

 Mr. Gennett testified that roughly 51% of the Union workforce will be eligible to 

retire and expected to retire within 10 years.  Union Brief at 8, citing UWUA Ex. 1.02, 

Slide 5.  More importantly, the Union notes, 190 of 254 top employee positions in the 
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Distribution and Service departments will be lost to retirement within 10 years.  Union 

Brief at 8, citing UWUA Ex. 1.02, Slides 6, 8.  No specific actions have been planned or 

prepared by the Company to for these inevitable workforce reductions.   

 To address these concerns, the Union proposes that in conjunction with the 

approval of any rate increase awarded to Peoples, the Commission should: 

 (1) direct the undertaking of an independent, two-tiered audit of (a) work response 

 times and backlogs and (b) staffing levels among the utility workforce at 

 Peoples; and  

 2) direct the Company to adopt the Union‟s “One-for-One” workforce 

 replenishment plan, which requires Peoples to commit to promptly filling a top-

 tier workforce vacancy with a qualified internal Local 18007 candidate.     

 

Union Brief at 5. 

 To be clear, Local 18007 made clear that implementation of the One-for-One 

proposal would not be expected to apply in those instances where a job is rendered 

obsolete through technological change or operational efficiencies.  UWUA Ex. 2.0 at 16.  

Moreover, the Union pointed out that the point of the proposal is “not to hire new people 

off the street” but rather “promote people into senior skilled safety sensitive positions to 

do the work.”  Union Brief at 20, citing Tr. 793.   

 In its Brief, the Company argues primarily that the One-for-One proposal will 

“circumscribe and invade the role of management.”  PGL/NS Brief at 223.  The 

Company further suggests that characterizes the Union‟s requests as “labor relations”, 

which are outside the typical purview of the Commission, and would be appropriately 

addressed by a federal agency or federal court.  Id. at 224-225.     

 The People observe that, contrary to the Company‟s claims about the Union‟s 

proposals being in the nature of a collective bargaining dispute, the testimony supplied by 

Mr. Gennett provides substantial evidence that current Company staffing, training and 
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advancement practices may compromise the Company‟s ability to provide “adequate, 

efficient, reliable, environmentally safe and least-cost public utility services.”  220 ILCS 

5/1-102.  Mr. Gennett‟s testimony that the Company rarely meets the requirement in the 

Company‟s “Field Service  Manual” that temporary repairs be made permanent by 

“typically no more than 5 business days” because top-tier staffing deficiencies leave the 

Company lacking people “on the field” is compelling.  UWUA Ex. 2.0 at 11.  Moreover, 

the impending retirement of so many skilled employees, with no specific plan in place to 

replace these workers, may lead to inefficiencies in operations as well as inadequate 

service.  The Union‟s clarification that the One-for-One proposal would not prevent the 

Company from reducing employee numbers when technological changes or infrastructure 

improvements obviate the need to fill a vacancy provides assurance that the proposal 

would not affect Peoples‟ ability to achieve operations and maintenance efficiencies. 

 The People urge the Commission to adopt the Union‟s common-sense proposals 

in its Final Order.  

  

XII. CONCLUSION 

 

 WHEREFORE, for all of the reasons discussed above and in the AG Initial Brief, 

the People of the State of Illinois urge the Commission to (1) reject the Companies‟ 

unorthodox rider proposals, which would generate piecemeal rate increases in customer 

bills between rate cases; (2) establish residential customer charges that are no higher than 

$10.50 for Peoples and retained at the $8.50 level for North Shore customers; (3) cut 

Peoples‟ inflated rate increase request by, at a minimum, one-half, given the evidence  
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justifying no more than a $46,068,000 revenue increase; (4) reduce rates for North Shore 

customers by $2,981,000; and (4) adopt all other recommendations set forth in this Brief. 
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