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ROCKWELL UTILITIES, LLC )  
 )  
Petition for a Certificate of Public Convenience and ) Docket Nos. 06-0522 and 06-0523 
Necessity to provide water and sanitary sewer  )  
service to parcels in Lake County, pursuant to )  
Section 8-406 of the Public Utilities Act. )  

 
THE NORTHERN MORAINE WASTEWATER RECLAMATION DISTRICT’S 

APPLICATION FOR REHEARING 
 
 Intervenor, The Northern Moraine Wastewater Reclamation District (“District”), by its 

attorneys and pursuant to 220 ILCS 5/10-113 and 83 Ill. Admin. Code §200.880, requests 

rehearing and reconsideration of the Illinois Commerce Commission’s (“Commission”) August 

15, 2007 Order effectively denying the District’s request for reformation of the July 5, 2007 

Proposed Order of Administrative Law Judges Terrence Hilliard and Leslie Haynes (“ALJs”) 

pursuant to the arguments put forth in the District’s Brief on Exceptions.  The ALJs’ July 5, 2007 

Proposed Order (“Proposed Order”), adopted by the Commission on August 15, 2007 with minor 

changes (“Order”), contains numerous errors of fact, omissions and misapplications of law.  For 

the reasons set forth below, the District respectfully requests that the Commission grant the 

District’s request for rehearing so that the Commission may reconsider and correct its erroneous 

Order and deny Rockwell’s request for a Certificate of Public Convenience and Necessity.  The 

District also incorporates by reference, and reasserts herein, each of the arguments set forth in its 

briefs to the ALJs. 
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INTRODUCTION 

The Northern Moraine Wastewater Reclamation District (the “District”), a municipal 

corporation organized pursuant to the Sanitary District Act of 19171, is located in McHenry 

County and employs 11 full time employees and one summer employee.  The District has been 

the provider of wastewater treatment services for McHenry and Lake County for approximately 

31 years.  Throughout this time, the District was named Designated Management Agency 

(“DMA”) for sewage treatment services for the entire Island Lake/Northern Moraine Facilities 

Planning Area (“FPA”) comprising portions of McHenry and Lake Counties.  As DMA, the 

District has planned and operated its budget and expansion timelines around the actual and 

projected service needs for the area included in its FPA.  In fact, pursuant to its approved 

Facilities Plan Amendment, the District is currently undertaking a construction project that will 

provide major sewer interceptors and treatment facilities that will substantially enhance service 

already provided in the Village of Lakemoor, including land immediately adjacent to the parcels 

Rockwell Utilities, LLC (“Rockwell”) proposes to serve, at an estimated cost to the District in 

excess of $19 million.  (See District’s Am. Verified Application for Reh’g filed September 20, 

2006 at ¶ 28). 

 Upon learning of Rockwell’s building plans, District President Kenneth A. Michaels, Jr. 

contacted John Carroll, President and CEO of Rockwell’s sole member, Kirk Corporation, to 

discuss Rockwell’s desire and ability to provide sanitary sewer service to parcels located in the 

District’s FPA.  (Id. at ¶ 3.)  Mr. Carroll was also made aware that the District vehemently 

opposed Rockwell’s plans to provide sanitary sewer service to the parcels located within the 

District’s FPA.  (Id.) 

                                                 
1 70 ILCS 2405/1 et seq. 
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 Notwithstanding this warning, Rockwell proceeded with its plans to usurp the District’s 

DMA authority and petition the Illinois Commerce Commission (the “Commission”) for a 

Certificate of Public Convenience and Necessity to serve parcels located within the District’s 

FPA.  On July 17, 2006 and July 24, 2006, Rockwell filed Petitions requesting a Permanent and 

Temporary, respectively, Certificate of Public Convenience and Necessity to provide water and 

sanitary sewer service to various parcels located within the District’s FPA.  Upon hearing of 

Rockwell’s Petitions through the “grapevine” as opposed to legal service, the District filed, and 

was granted, leave to intervene in this matter. 

 The District has been steadfast and unwavering in its opposition to Rockwell receiving a 

green light to effectively ignore federal and state laws designed to ensure that the treatment of 

water and wastewater is carefully managed to avoid contamination and to safe guard the health 

and safety of the citizens served.  To be sure, the federal Clean Water Act, the federal 

Environmental Protection Act, the Illinois Environmental Protection Act and the Illinois Water 

Quality Management Plan were promulgated with the health and safety of citizens in mind.  The 

District has, on several occasions, instructed Rockwell on the procedures it must follow to 

change the District’s DMA status so that it can “legally” serve the parcels identified in its 

Petitions.  As the District has continuously maintained, and as explained in detail below, the 

Commission does not have the authority to grant Rockwell’s requested relief.   

ARGUMENT 

I. THE COMMISSION ERRED IN FINDING THAT IT HAD JURISDICTION TO GRANT 
ROCKWELL A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY.  THE 
COMMISSION’S AUTHORITY IS PREEMPTED BY FEDERAL LAW AND THUS THE 
COMMISSION DOES NOT HAVE THE AUTHORITY OR JURISDICTION TO ISSUE A 
CERTIFICATE TO ROCKWELL.    

  
 The Commission rejected the District’s argument that its jurisdiction and authority to 

grant Rockwell a Certificate of Public Convenience and Necessity are preempted by the Clean 
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Water Act (“CWA”), 33 U.S.C. §1251 et seq.  Like the ALJs’ Proposed Order, the Order 

provides little or no reasoning or independent analysis for its conclusion that the Commission’s 

grant of a Certificate to Rockwell is not preempted by the CWA.  The “Commission’s 

Conclusions” regarding the District’s position state:   

“The District argues that the CWA preempts the Commission’s ability to act in this 
situation.  We reject this argument.  Where Congress is regulating in a field which the 
States have traditionally occupied, courts start with the assumption that the State’s 
authority was not to be superseded by the Federal Act unless that was the clear and 
manifest purpose of Congress.  Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) 
(internal quotations omitted).  Our obligation is to rule on matters properly brought 
before us under PUA, unless our jurisdiction is clearly divested by court order or 
statute.  The requisite intent of Congress is not evident to us in this instance.”   
 
 “The District also disagrees with the IEPA’s issuance of permits to Rockwell, arguing 
that the permits are in direct conflict with the CWA and that the Commission should 
refuse to act on the Petition for this reason.  This is the wrong forum for that argument.  
We have no authority to reevaluate the decisions of the IEPA in its area of expertise.  
We are charged only with the enforcement of the PUA and its regulations.  The record 
indicates that Rockwell has met the standards established under the PUA for the 
issuance of a Certificate of Public Convenience and necessity.  That is our only 
concern.”   
 

(Order at 24). The Order summarily discounts the District’s position and fails to address the 

federal Clean Water Act regulations or the case law cited by the District.  The Commission’s 

Order places the Commission above all law except the Illinois Public Utility Act (“PUA”).  The 

Commission should reconsider its Order and dismiss Rockwell’s request for a Certificate of 

Public Convenience and Necessity. 

A. THE COMMISSION’S JURISDICTION AND AUTHORITY ARE PREEMPTED 
UNDER PRINCIPLES OF CONFLICT PREEMPTION.   

 
The Commission’s conclusion that it is obliged “to rule on matters properly brought 

before it under the PUA, unless jurisdiction is clearly divested by court order or statute” and that 

“the requisite intent of Congress is not evident to us in this instance” violates well-established 

principles of federal conflict preemption.  (Id.)  The Commission incorrectly treats the 
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preemption issue as one of “express” or “field” preemption, not “conflict” preemption.  

Principles of conflict preemption – not express preemption - apply here.  Significantly, the Order 

does not even address this conflict or explain how Rockwell can provide sewer service to the 

parcels identified in Rockwell’s Petition for a Certificate of Public Convenience and Necessity 

(“Subject Area”) while the District is the Designated Management Agency to provide wastewater 

treatment service for the same area pursuant to the CWA.  The fact is both entities cannot 

provide wastewater treatment service to the Subject Area.  The Order is in direct conflict with 

federal law.   

 Preemption is a doctrine grounded in the United States Constitution.  The Supremacy 

Clause of the Constitution provides that “the Laws of the United States . . . shall be the supreme 

Law of the Land; and the Judges in every State shall be bound thereby, anything in the 

Constitution or Laws of any state to the Contrary notwithstanding.”  (U.S. Const. Art. VI, cl.2;  

See, e.g., Bath Petroleum Storage, Inc. v. Sovas, 309 F. Supp.2d 357 (N.D.N.Y. 2004).)  Under 

this clause, federal law preempts state laws or actions in three ways:  (1) where the law states in 

express terms that it preempts state law, there is “express” preemption; (2) where the scheme of 

federal regulation is sufficiently comprehensive to make a reasonable inference that Congress 

left no room for supplementary state regulation, there is “field” preemption; and (3) where 

Congress has not completely displaced state regulation in an area, state regulation may 

nonetheless be preempted to the extent that it actually conflicts with federal law, creating 

“conflict” preemption.  (Id. at 366 (citing cases); Valstad v. Cipriano, 357 Ill. App.3d 905, 922, 

828 N.E.2d 854, 872 (4th Dist. 2005) (recognizing express, implied and conflict preemption)).  

 Here, principles of conflict preemption apply because there is a direct conflict between 

granting a Certificate of Public Convenience and Necessity to Rockwell allowing it to provide 

wastewater treatment service for the Subject Area while at the same time the CWA provides that 
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the District is the Designated Management Agency (“DMA”) for the Island Lake/Northern 

Moraine Facilities Planning Area (“FPA”) that includes the Subject Area.  Adherence to both the 

Certificate and the designation of the District as the DMA for an FPA that includes the Subject 

Area is physically impossible – Rockwell and the District cannot both provide wastewater 

treatment service to the Subject Area.  (Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 

132, 142-43 (1963) (conflict preemption arises where “compliance with both federal and state 

regulations is a physical impossibility”); Hines v. Davidowitz, 312 U.S. 52 (1941) (an actual 

conflict exists when a state law “stands as an obstacle to the accomplishment and execution of 

the full purposes and objectives of Congress in enacting federal legislation”); see also Islander 

East Pipeline Co., L.L.C. v. Blumenthal, 478 F. Supp.2d 289, 295 (2007) (where a conflict arises 

between the requirements of a state or local agency and Federal Energy Regulatory 

Commission’s for certificate of public convenience and necessity to construct and operate natural 

gas pipeline, the principles of preemption will apply and the federal law will preempt state or 

local requirements)). 

 The Commission’s reliance on Medtronic Inc. v. Lohr, shows its erroneous approach 

regarding the preemption issue presented here.  (Medtronic, Inc., 518 U.S. 470 (1996).)  In 

Medtronic, the Supreme Court held that the Medical Device Amendments Act of 1976 (“MDA”) 

did not preempt state law product liability claims.  (Id.)  The MDA had an express preemption 

clause which provided that no state could continue or establish any “requirement” with respect to 

a medical device that is different from or in addition to any requirement applicable to the device 

under the MDA.  Looking to this express language, the court found that the domain preempted 

had to be identified.  (Id. at 471, 482.)  The court held that it would take language much plainer 

than the text of the MDA’s preemption clause to conclude that Congress had intended to bar 

most, if not all relief for persons injured by defective medical devices.  (Id. at 487). 
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 Here, unlike the situation in Medtronic, the CWA has no express preemption clause and 

for the Commission to characterize the issue as one of express preemption is factually and 

legally incorrect.  The issue is whether the State’s action, here the Commission’s issuance of a 

Certificate of Public Convenience and Necessity, conflicts with the requirements of the CWA.  

There can be no doubt that it does.  Both the District and Rockwell cannot provide wastewater 

treatment service to the Subject Area because a Certificate is an exclusive permit to serve a 

designated area.  (See 220 ILCS 5/8-406(a)).   

Further, granting a Certificate to Rockwell impedes the purpose of the CWA, a result 

Medtronic condemned:  “[T]he purpose of Congress is the ultimate touchstone in every 

preemption case.”  (Medtronic, 518 U.S. at 485-86.)  The CWA provides a regulatory framework 

for establishing FPAs with DMAs to fulfill the Congressional mandate to establish areawide 

waste treatment.  (33 U.S.C. §1288.)   The Order does not address the Congressional mandate of 

the CWA for areawide waste treatment at issue here:  

 §1251  Congressional declaration of goals and policy 
      
(a)(5)  it is the national policy that areawide waste treatment management planning 
processes be developed and implemented to assure adequate control of sources in each 
state. 
 

Although Rockwell is undisputedly not the DMA for the Subject Area, the Commission has 

awarded it a Certificate which contravenes this express purpose of the CWA and the District’s 

authority thereunder.  Medtronic, which the Commission relies upon, condemned such a result. 

B. THE COMMISSION’S ORDER VIOLATES THE CLEAN WATER ACT’S 
REGULATORY SCHEME FOR WASTEWATER TREATMENT BECAUSE 
ROCKWELL FAILED TO SEEK OR OBTAIN LEGAL AUTHORITY AS THE 
DMA. 

 
 The CWA establishes a regulatory scheme for wastewater treatment.  It provides that, in 

any given state or region, authority to administer the regulatory scheme can be delegated by the 
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United States Environmental Protection Agency (“U.S. EPA”) to a state or regional regulatory 

agency, provided that the applicable state or regional regulatory scheme under which the local 

agency operates satisfies certain criteria.  33 U.S.C. §1342(b); Citizens for a Better Environment, 

861 F. Supp. 889, 894 (N.D. Cal. 1994), aff’d, 83 F.3d 1111 (9th Cir. 1996).  In the State of 

Illinois, the Illinois Environmental Protection Agency (“IEPA”) has the authority to administer 

this regulatory wastewater treatment scheme established by the CWA.  415 ILCS 5/4(l); Inland 

Steel Mortgage Acceptance Corp. v. Carlson, 154 Ill. App.3d 890, 893, 507 N.E.2d 213, 214 (2d 

Dist. 1987).  

 The CWA requires that, in carrying out the CWA’s regulatory scheme, the state 

administering agency, here the IEPA, promulgate a Water Quality Management Plan (“WQMP”) 

establishing boundaries for wastewater treatment systems, including treatment facilities and 

interconnecting sewer systems.  (33 U.S.C. §1288; Inland Steel, 154 Ill. App.3d at 893-897, 507 

N.E.2d at 214-217.)  In administering the WQMP, the IEPA is the designated agency of the State 

for purposes of carrying out the mandates of the CWA.  (415 ILCS 5/4(m).)  The State has 

designated a number of areawide planning agencies for the various regions of Illinois as required 

by Section 208(a) of the CWA, 33 U.S.C. §1288(a).  The areawide planning agency for the area 

Rockwell seeks to serve is the Northeastern Illinois Planning Commission (“NIPC”), now also 

known as the Chicago Metropolitan Agency for Planning (“CMAP”), after its merger in 2006 

with the Chicago Area Transportation Study.  (See §33.5 of the Northeastern Illinois Planning 

Act, 780 ILCS 1705 et seq., and implementing regulations entitled “Fees for Reviewing 

Applications to Change the Boundaries of a Wastewater Facility Planning Area,” 35 Ill. Adm. 

Code Part 399.)   

Pursuant to the CWA authority designated to it, NIPC is responsible for establishing 

smaller regional areas with defined boundaries, referred to as “Facility Planning Areas,” or 
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FPAs, which establish boundaries for regionalized sewage treatment.  Each FPA is managed by a 

Designated Management Agency: 

(d) Designated management agencies (DMA).  In accordance with section 
208(c)(1) of the Act, management agencies shall be designated by the Governor 
in consultation with the designated planning agency.   . . .  Areawide planning 
agencies shall monitor DMA activities in their area and recommend necessary 
plan changes during the WQM update. 
 

(40 C.F.R. § 130.9(d).)  In other words, each FPA is “an area in which a designated 

management authority .  .  .  has the authority to plan, design, construct, own and operate 

sewer facilities, including wastewater treatment facilities.”   (Town of Sugar Loaf v. 

Environmental Protection Agency, 305 Ill. App.3d 483, 484-485, 712 N.E.2d 39,  394-395 (5th 

Dist. 1999) (emphasis added).)  As the Second District noted in Inland Steel, “these [FPA] 

boundaries determine to which treatment facility the sewer system of a newly developed 

property must connect.”  (Inland Steel, 154 Ill. App.3d 890, 507 N.E.2d 213, 214 (emphasis 

added).) 

 IEPA addresses this point in the “Illinois Water Quality Management Plan Amendment 

Package” (Bureau of Water 1992), which states: 

Proposals for new domestic wastewater treatment facilities from public and/or private 
entities are viewed as requests for “designation as a management authority.”  Interim 
standing is provided and amendment proposals are accepted from these groups. 

 
The Order simply ignores the DMA issue, which is critical because under the regulatory scheme 

established by the CWA, Rockwell is required to file a petition with NIPC to replace the District 

as the DMA for the Subject Area and designate Rockwell as the new DMA for the Subject Area.  

It is undisputed that Rockwell failed to follow these procedures as required.  (See Inland Steel, 

154 Ill. App.3d at 893-897, 507 N.E.2d at 214-217).  

 Under this regulatory scheme, if an entity desires to provide wastewater treatment in an 

area within an FPA, it must become the DMA for the FPA.  The CWA, and Illinois law 
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implementing the CWA regulatory framework for wastewater treatment, provide specific, formal 

procedures that must be followed for filing and review of such a request.  (See, e,g., 40 C.F.R. 

§130.9(d); 35 Ill. Adm. Code Part 351; the Illinois Water Quality Management Plan Amendment 

Package” (Bureau of Water 1992); 35 Ill Adm. Code Part 399.)  Without complying with these 

specific and formal procedures and becoming the DMA, an entity cannot provide wastewater 

treatment within the FPA.  Notably, the Illinois EPA recently denied the Village of Caseyville’s 

request to construct a trunk sewer to an area not within its FPA.  (See Letter from Illinois EPA to 

the Village of Caseyville denying its request to construct a trunk sewer because the proposed 

project was not within its FPA, attached to the District’s Initial Brief as Ex. 2.)  In short, there is 

a specific regulatory process an entity must go through to become a DMA and to provide 

wastewater treatment service within an FPA approved pursuant to the regulatory framework of 

the CWA.  Rockwell has not followed this federally mandated process.  To the extent IEPA has 

issued permits to Rockwell or to the plant that will serve the Subject Area, IEPA has not 

followed this federally mandated process.  The Order ignores and violates this entire regulatory 

scheme. 

C. THE SUBJECT AREA IS WITHIN THE DISTRICT’S FPA AND THE DISTRICT IS 
THE DMA WITH AUTHORITY TO PROVIDE WASTEWATER TREATMENT TO 
THE SUBJECT AREA.      

 
 There is no dispute that under the current WQMP, the Subject Area is within the 

District’s FPA and the District is the DMA for its FPA.  (See District’s Initial Brief, Ex. 1 at ¶ 2; 

see also District’s Initial Brief, Ex. 1 at Exs. A and B attached thereto showing that the Subject 

Area is located within the Northern Moraine Wastewater Reclamation District FPA and attaching 

the District’s Verified Petition for Leave to Intervene, respectively.)  Yet the Commission’s 

Order grants Rockwell a Certificate of Public Convenience and Necessity, authorizing Rockwell 

to provide sanitary sewer service to the Subject Area.  Because the District is the designated 
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DMA for the FPA that includes the Subject Area pursuant to the CWA, the Commission’s 

issuance of a  Certificate to Rockwell conflicts with the District’s authority as the DMA for the 

Subject Area “to plan, design, construct, own and operate sewer facilities, including 

wastewater treatment facilities.”  (Town of Sugar Loaf, 305 Ill. App.3d 483, 484-485, 712 

N.E.2d 39,  394-395 (5th Dist. 1999).)  The Commission’s authority to issue a Certificate to 

Rockwell to serve the Subject Area is preempted and the Commission’s grant of a Certificate to 

Rockwell for the Subject Area is void. 

II. THE COMMISSION’S ORDER ERRONEOUSLY CONCLUDES THAT IT HAS NO AUTHORITY 
TO DENY ROCKWELL’S REQUEST FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY BECAUSE THE ILLINOIS EPA HAS ISSUED PERMITS TO ROCKWELL.   

 
 The Commission’s conclusion is that the IEPA has issued permits to Rockwell and that 

“[the Commission] has no authority to reevaluate the decisions of the IEPA in its area of 

expertise.  We are charged only with the enforcement of the PUA [Public Utilities Act] and its 

regulations.”  (Order at 24.)  The Commission cites to no authority for this patently incorrect 

statement.  The Commission is not above federal law and cannot define its duties so narrowly.   

A. THE COMMISSION HAS THE DUTY TO FOLLOW FEDERAL LAW. 

The Commission cannot issue an order that contravenes the CWA and its regulations.  It 

has no authority or jurisdiction to issue such an Order because its authority and jurisdiction have 

been preempted by federal law.  Even the Public Utility Act recognizes this fact and provides 

that Commission orders which contravene federal law or which are issued without jurisdiction 

shall be reversed.  (220 ILCS 5/10-201 (iv).  See also Crain v. Lucent Tech., Inc., 317 Ill.App.3d 

486, 492, 739 N.E.2d 639, 645 (5th Dist. 2000) (even when Congress has not completely 

displaced state regulation of a specific subject or object, state law is preempted to the extent it 

conflicts with federal law); ALJ Eve Moran, Court Review of Orders Entered by the Illinois 

Commerce Commission, March 26-27, 2007, attached as Ex. A to the District’s Reply Br. at 4 
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(noting that the PUA provides that reversal of a Commission order is warranted where the order 

is in violation of the State or federal constitution or laws)).   

The Commission is responsible for following that law, regardless of the fact that the 

IEPA does not follow it.  The District cited several federal cases explaining this very principle – 

cases which the Commission’s Order totally ignores and fails to address.  The Order unfairly and 

incorrectly claims that the District is asking the Commission to “reevaluate decisions of the 

IEPA in its area of expertise.”  (Order at 24.)  The District has never made such a request.  All 

that the District has asked the Commission to do is not grant Rockwell a Certificate because to 

do so violates federal law.  The fact that a different State regulatory agency approves non-

compliance or excuses compliance with the CWA does not override or dispense with the need to 

follow the specific procedures established by federal law.      

Federal cases illustrate this point.  In United States v. City of Toledo, the United States 

EPA sued the City of Toledo for violating the effluent limits in its National Pollution Discharge 

Elimination System (“NPDES”) permit and otherwise failing to comply with the permit’s 

reporting and sampling requirements, all in violation of the CWA.  (City of Toledo, 867 F. Supp. 

603 (N.D. Ohio 1994).)  There was no dispute that the City exceeded the permit’s effluent limits.  

The City contended, however, that the Ohio EPA had excused compliance with the permit in a 

Director’s Final Findings and Orders (“DFFO”).  The court noted that state law provided no 

authority for ignoring the CWA’s regulation and that federal regulations provided specific 

provisions for modification, revocation and reissuance or termination of permits.  The court held 

that given the supremacy of the CWA in the area, the Ohio EPA could not suspend the operation 

of the terms and conditions of the NPDES permit without following appropriate procedures 

under federal law.  (Id. at 606-607; see also United States v. Ohio Edison Co., 725 F. Supp. 928, 

932-933 (N.D. Ohio 1989)).  
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Likewise, in Citizens for a Better Environment – California v. Union Oil Co., the court 

reached the same conclusion.  (Union Oil Co., 861 F. Supp. 889 (N.D. Cal. 1994).)  There 

environmental groups sought to enforce effluent discharge standards and deadlines contained in 

permits issued to Unocal and Exxon pursuant to the CWA.  The suits were brought despite an 

order issued by the state agency charged with enforcing the CWA which purported to grant the 

defendants a five year extension before coming into compliance with the standards set forth in 

their permits.  (Id. at 894.)  The defendant Unocal moved to dismiss, asserting that there was no 

violation of its NPDES permit because the regional authority had extended Unocal’s compliance 

deadline.  (Id. at 899.)  The court rejected the argument, noting that “permits must be 

implemented in accordance with standards and procedures specified in federal agency 

regulations which were not followed here.”  (Id. at 899-900-903 (emphasis added); See also 

People ex rel. Madigan v. PSI Energy, Inc., 364 Ill. App.3d 1041, 847 N.E.2d 514 (5th Dist. 

2006) (action by state to require Indiana power plant to operate under special protocol was 

preempted by the Clean Air Act)).   

The District also cited several additional federal cases explaining that state agencies 

(which includes the Commission) must honor the regulations and procedures of the CWA - cases 

which the Order simply ignores.  (City of Toledo, 867 F. Supp. at 606-607 (Ohio DEP excused 

compliance with CWA permit’s effluent limits and the court held that Ohio EPA could not do so 

without following appropriate procedures under CWA); United States v. Ohio Edison Co., 725 F. 

Supp. 928, 932-933 (N.D. Ohio 1989) (state environmental agency could not suspend 

requirements of CWA and had to follow Act’s procedures); Union Oil Co, 861 F. Supp. 889 

(N.D. Cal. 1994), aff’d, 83 F.3d 1111 (9th Cir. 1996) (finding that defendants could not rely 

upon permits that were not issued in accordance with standards and procedures specified in 

federal agency regulations).)  The Ninth Circuit summed it up succinctly, noting that the 
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procedural and substantive regulations of the CWA “cannot be evaded with the cooperation of 

compliant state regulatory authorities.”  (83 F.3d at 1120.  See also People v. ex rel Madigan v. 

PSI Energy, Inc., 364 Ill.App.3d 1041, 847 N.E.2d 514 (5th Dist. 2006) (action by state of 

Indiana to require power plant to operate under special protocol was preempted by federal Clean 

Air Act).)  The Order ignores all of this authority, without explanation.   

There is no evidence in the record nor do Rockwell or the Staff contend that Rockwell 

has followed the CWA’s specific procedures to become the DMA for the FPA that includes the 

Subject Area.  The record is devoid of evidence on this point and in fact, the only evidence on 

the issue is the testimony of Rockwell witness Jeremy Lin, who agrees that under the CWA, the 

Illinois EPA has the duty to issue a permit “only upon proof that the facility that is the 

subject of permitting will not cause a violation of the Act or the regulations thereunder.”   

(Rebuttal Test. of Jeremy Lin, May 4, 2007, 1:11-12, 2:23-44, 3:45-48.)  However, neither Mr. 

Lin nor any other witness provided any evidence supporting the conclusion that IEPA did so.  

The Order assumes the authority to issue a permit means it was done correctly.  This is classic 

circular reasoning which the ALJ’s Proposed Order adopted by the Commission derides.  Simply 

because an agency issues a permit or sanctions an action in administering the CWA or another 

federal environmental statute – no matter how long or how often -- does not mean the permit 

complies with the CWA or federal statute.  

  The Order does exactly what the United States Constitution and federal cases says a state 

agency cannot do – issue a permit that does not comply with the “standards and procedures 

specified in federal agency regulations.”  Instead, Rockwell and the Staff erroneously rely on 

invalid IEPA permits, none of which override the requirements of the CWA.       

B. THE DISTRICT IS NOT ESTOPPED FROM ASSERTING THAT IT IS THE DMA 
AND MUST SERVE THE SUBJECT AREA. 
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Rockwell and the Staff argued that the District’s failure to oppose the wastewater 

treatment operation for the Jupiter Apartments in approximately 1991 prevents or estops the 

District from providing wastewater treatment services as the DMA for the Subject Area.  The 

Order adopts these arguments as facts and conclusions asserting that they are “supported by the 

record and are hereby adopted as findings of fact and law.”  (Order at 25).  The Order ignores the 

federal case law holding that a government entity is not estopped by a failure to act.  

For example, in City of Toledo, the City argued that the United States EPA was estopped 

from enforcing the terms of NPDES permits because of the EPA’s failure to earlier address the 

lawfulness of the Ohio EPA  excusing compliance with the NPDES permit in a Director’s Final 

Findings and Orders (DFFOs).  (City of Toledo, 867 F. Supp. 603 (N.D. Ohio 1994).) The court 

found that principles of estoppel were not available where a governmental agency has simply 

acted in an indifferent, passive or negligent manner.  The record showed inaction on the part of 

the United States EPA, nor conduct purposefully taken to cause harm or injury to the City.  (Id. 

at 607-608.)  The court held that the City’s good faith reliance on the DFFOs and the 

reasonableness of its belief that it was complying with the law was not a defense to its non-

compliance with the CWA.  (Id. at 608; see also United States v. Ohio Edison Co., 725 F. Supp. 

928 (N.D. Ohio 1989); United States v. Sharon Steel Corp., 30 Env’t Rep. 1778 (N.D. Ohio 

1989)).   

In the same vein, one court recently summed up the long line of established federal cases 

holding that in order to assert an estoppel defense against a governmental entity – here the 

District – there must be affirmative misconduct on the part of the entity: 

The requirement that there must be affirmative misconduct on the part of the 
Government stems from the principle that ‘the Government may not  be estopped on the 
same terms as any other litigant. Heckler v. Community Health Serv. of Crawford  
County, Inc., 467 U.S. 51l 60 (1984).’  [C]ourts invoke the doctrine of estoppel against 
the Government with great reluctance.’  Equibank, 884 F.2d at 88 (quoting United 
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States v. Browning, 630 F.2d 694, 702 (10th Cir. 1980), cert. denied, 451 U.S. 988 
(1981).  Indeed, the Supreme Court has noted it has ‘reversed every finding of estoppel 
that it has reviewed’.”  Office of Personnel Management v. Richmond, 496 U.S. 4114 
(1990). 
 

(U.S. v. Eastern of New Jersey, Inc., 770 F. Supp. 964, 983 (D.N.J. 1991).)  The fact that the 

Illinois EPA issued permits for the wastewater treatment operation for the Jupiter Apartments in 

approximately 1991 does not estop the District from asserting that the Commission and 

Rockwell must follow the regulations and procedures of the CWA.2 

III. THE ORDER IS ARBITRARY AND CAPRICIOUS BECAUSE IT ERRONEOUSLY PROVIDES 
THAT THE COMMISSION IS NOT REQUIRED TO CONSIDER CONTROLLING FEDERAL 
LAW IN DECIDING WHETHER TO ISSUE A CERTIFICATE AND IGNORES, WITHOUT 
EXPLANATION, THE CONTROLLING FEDERAL LAW CITED BY THE DISTRICT. 

 
Contrary to the Commission’s conclusion that it is the “wrong forum” to consider the fact 

that the IEPA did not follow the regulatory requirements of the CWA in issuing a permit to 

provide sewer service to the Subject Area, the Commission is subject to the United States 

Constitution and principles of conflict preemption, which apply here.  (E.g., Bath v. Petroleum 

Storage, Inc. v. Sovas, 309 F.Supp.2d 357, 366 (N.D.N.Y. 2004) (explaining express, implied 

and conflict preemption) citing Volt Info. Sciences, Inc. v. Bd. of Trustees of Leland Stanford 

Junior Univ., 489 U.S. 468 (1989); Valstad v. Cipriano, 357 Ill.App.3d 905, 828 N.E.2d 854, 

872 (4th Dist. 2005) (recognizing express, implied and conflict preemption).)  The Commission 

cannot ignore or insulate itself from the requirements of federal and state laws by claiming it is 

                                                 

2   Lakemoor’s system served one apartment project of 496 apartments, not the multiple subdivisions that 
Kirk identifies in its petition for a Certificate.  (Revised Direct Test. of Jeremy Lin, March 21, 2007, 4:82-5:86.)  
The private owner undisputedly did a poor job of operating the system and ultimately, for other reasons, ended up 
confined in a federal penitentiary in another state.  (Rockwell Initial Br. at 2-3.)  Unlike Lakemoor, Rockwell’s “best 
projection” is that Rockwell Properties expects to increase “the average number of single family homes and town 
homes  . . . to 364 in 2008, 581 in 2009 and 810 in 2010.”  (Revised Direct Test. of Jeremy C. Lin, March 21, 2007, 
4:82-84, 5:85-92).  Rockwell’s proposed wastewater treatment is not the same as Lakemoor’s and the fact that 
Lakemoor operated with permits in the past does not demonstrate that there is no conflict with the federal Clean 
Water Act.  
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the “wrong forum” to address them.  State regulatory agencies cannot ignore controlling federal 

law. 

Tellingly, when an attorney tried to offer testimony regarding the regulatory scheme of 

the CWA, the ALJ prohibited the attorney from testifying.  The ALJ summarily struck the 

“direct rebuttal” (sic) testimony of the District’s President, Kenneth Michaels because Mr. 

Michaels was also an attorney.  (ALJ Order of June 8, 2007.)  Portions of Mr. Michaels’ 

testimony explained the regulatory scheme of the CWA, how the District obtained the right to 

function as the DMA for the FPA that included the parcels Rockwell sought to serve and that, as 

the DMA, the District was the sole planning and wastewater servicing authority for these parcels.  

(Direct Test. of Kenneth A. Michaels, April 20, 2007, 3:7-8; Rebuttal Test. of Kenneth A. 

Michaels, Jr. 1:1-4:9, with attached District’s Resp. to Staff’s Second Data Requests NMTQS 

2.1-2.13.)  The order striking this attorney’s testimony conflicts with the Commission’s view in 

the Order, that only attorneys can consider the effect of laws outside of the PUA.  Yet, when 

attorney Michaels attempted to provide this information, he was barred from doing so.  The order 

striking Mr. Michaels’ testimony, and the Proposed Order adopted by the Commission in its 

Order, take opposing positions on the same issue, further demonstrating that the Order is patently 

arbitrary and capricious and should be rejected.3   In the ALJ’s view, adopted by the Commission, 

the Commission cannot consider controlling laws because its Staff cannot provide information 

about them because they are not attorneys and yet attorneys associated with a party who have 

knowledge of controlling laws cannot provide information about them.  In addition to being 

arbitrary and capricious, such reasoning is, to use the ALJs’ language, “absurd.”   
                                                 
3   The ALJ struck Mr. Michaels’ “direct rebuttal” testimony on motions of the Staff and Rockwell, made two days 
before the June 1, 2007 hearing.  Prior to the hearing Mr. Michaels offered to withdraw his appearance, in accord 
with Illinois cases.  He had appeared at several status hearings although Katten Muchin Rosenman LLP served as 
lead counsel throughout the proceedings.   The ALJ refused, without providing any reasons.  She later struck Mr. 
Michaels’ “direct rebuttal” (sic) testimony without explanation.   
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As further evidence of the totally arbitrary and capricious nature of the Order, the ALJ’s 

Order adopted by the Commission completely overlooks the District’s Response to Staff Data 

Requests NMTQS 2.1 – 2.13, which was an exhibit to Mr. Michaels’ testimony.  The District’s 

Response explains in detail the CWA’s regulatory framework, including the fact that the District 

is the DMA for the area Rockwell seeks to serve and that only the DMA can provide service, 

absent a change in the DMA through the prescribed regulatory process.   

Here, there is no dispute that the District is the DMA for the FPA that includes the 

Subject Area.  Rockwell, in fact, admits that “the property at issue is physically located within 

the Village of Lakemoor. . . .”  (Rockwell’s Objection to Pet. to Intervene ¶1.)  In fact, the 

District attached a map of its FPA to its Verified Amended Petition to Intervene which shows the 

District’s FPA includes the Village of Lakemoor.  (See District’s Verified Am. Pet. to Intervene 

at Exs. A and B.)  Neither Rockwell, Staff or the ALJ dispute this fact.  Yet, the Commission’s 

Order fails to even cursorily explain why the Commission can issue a Certificate for another 

entity to provide wastewater treatment services instead of the District, which is the DMA for the 

FPA where the Village of Lakemoor is located, when the CWA and federal and Illinois cases are 

to the contrary.   

 As the ALJ did with the Staff’s and Rockwell’s arguments, the Commission’s Order 

adopts Rockwell’s argument as fact and law, thereby agreeing that Rockwell’s proposed 

wastewater treatment system is not subject to the CWA’s FPA and DMA requirements.  The 

Commission’s adopts Rockwell’s conclusion without any examination of the statutory provision 

that Rockwell relies upon for this claim.   

The thrust of Rockwell’s argument is that because its wastewater treatment system is a 

spray irrigation system, it does not require an NPDES Permit, and thus the FPA planning 

processes found in the CWA are not at issue.  In other words, Rockwell asserts that it can ignore 
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the fact that the District is the DMA for the FPA which includes the Village of Lakemoor 

because Rockwell’s proposed system does not require an NPDES permit.  The ALJ erroneously 

concludes that “while the facility may be within the boundaries of a sub-FPA or an FPA, or a 

DMA, none of those planning bodies or documents is affected by the continued existence and 

operation of the Rockwell system.”  (Proposed Order at 20). 

 Rockwell and the ALJ supported this claim by citing to a broad provision of the CWA, 

33 U.S.C. §1342 and the original permit date for Lakemoor in 1987.  However, the CWA 

provisions at issue govern wastewater treatment planning under Section 208.  In any event, , 33 

U.S.C § 1342 says nothing about excluding water spray irrigation wastewater treatment systems 

from the provisions of the Act governing wastewater treatment systems, or systems originally 

permitted in 1987.  Rather, 33 U.S.C. §1342, Section 402 of the CWA, governs NPDES permits.  

An examination of its detailed subsections (a) through (q) shows that it does not exclude spray 

water irrigation systems or systems that do not require NPDES permits from compliance with 

Section 208.     

 In the same vein, the CWA’s provision regarding wastewater treatment, Section 208, 33 

U.S.C. §1288, contains broad language applying to all sources of pollution, including the 

lagoons that Rockwell’s proposed system is to use: 

§1288 Areawide waste treatment management 
(b)  Planning process 
(2) Any plan prepared under this process [which identifies areas within each 
state and is described in (a)] shall include, but not be limited to: 
(K) a process to control the disposal of pollutants on land or in subsurface 
excavations within such area to protect ground and surface water quality.  
(emphasis added). 

 
Section 208 plainly provides that Rockwell has to comply with the planning requirements of the 

CWA.  As explained fully in the District’s Verified Petition to Intervene, Initial Brief, Reply 

Brief, Brief on Exceptions, Reply Brief on Exceptions, Mr. Michaels’ stricken testimony, and the 
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District’s Responses to Staff Data Requests NMTQS 2.1 – 2.13, this means that if Rockwell 

wants to serve the Village of Lakemoor, it must become the Designated Management Agency for 

the Facilities Planning Area that includes that Subject Area.  In addition to Section 208 

specifically including the lagoon system that Rockwell intends to use, the plain language of 

Congressional declaration of purpose to the CWA refers to area wide sewage treatment, not 

selective treatment of wastewater systems.  33 U.S.C. §1281 (a) through (f).   

IV. THE ORDER IMPROPERLY STRUCK ALMOST ALL OF THE DISTRICT’S TESTIMONY AND 
ITS BRIEFS ON EXCEPTIONS.  AS A RESULT THE PROPOSED ORDER IS BASED ON AN 
INCOMPLETE RECORD AND IS THEREFORE ARBITRARY AND CAPRICIOUS.   

 
 The District offered the testimony of three witnesses, the District’s President Kenneth A. 

Michaels, an accountant, George Roach, and an engineer, Robert Scott Trotter.  On June 8, 2007, 

the ALJ struck all of Mr. Michaels’ and Mr. Roach’s testimony and the majority of Mr. Trotter’s 

Rebuttal Testimony.  (See ALJ Order of June 8, 2007.)  The Order was the result of two almost 

identical motions to strike filed on May 30, 2007, less than two days before the scheduled 

hearing of June 1, 2007.  The District had no realistic opportunity to file a written response prior 

to hearing. 

At the June 1, 2007 hearing, the ALJ was initially unwilling to allow the District time to 

respond.  The District’s counsel pointed out that the ALJ’s position raised serious due process 

issues and that Mr. Michaels, the District’s President, was the only witness who could present 

information to the Commission as to how the CWA requirements worked and how they were 

implemented at the District: 

There are very serious due process concerns with telling The District late on 
Thursday in the E-mail that we received from the Commission that we could respond by 
either filing a brief early this morning, Friday, or responding with arguments on the 
record at this morning’s hearing.  That is less than one business day to respond to 20 
pages of briefs seeking to strike virtually all of The District’s case and all of its exhibits, 
and that one business day is the day before the hearing when, of course, we were busy 
preparing for the hearing. . . .   (June 1, 2007 Evidentiary Hr’g Tr., 141:15-142:3). 
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Mr. Michaels is the only district witness who can provide the comprehensive 

testimony that The District is presenting, including interaction of the various 
requirements to which The District and utilities are subject and how in practice these 
requirements work together and implemented in a consistent way.  (June 1, 2007 
Evidentiary Hr’g Tr., 143:16-22). 

 
Ultimately, after conferring, the ALJ agreed to give the District  one (1) business day to respond, 

hardly enough time to address a motion to strike almost all of a party’s testimony and exhibits.  

 The Staff and Rockwell’s motions to strike appeared to be coordinated.  They made 

almost identical legal arguments and were filed within four minutes of each other shortly before 

5:00 p.m.  Both motions contended that Mr. Michaels’ testimony should not be allowed because 

he was an attorney who entered an appearance in the case – and therefore could not be a witness.   

The District asked the ALJ to consider two key points:  (1) at the invitation of ALJ 

Haynes and in furtherance of the status hearing, Mr. Michaels entered his appearance after lead 

counsel suffered a computer problem and thereby failed to appear at the status hearing; and (2)  

Mr. Michaels offered to withdraw his appearance so that he could testify, as sanctioned by 

Illinois law.  (District’s Resp. to Mots. to Strike at 2; see, e.g., Lavin v. Civil Serv. Comm’n, 18 

Ill.App.3d 982, 310 N.E.2d 858 (1st Dist. 1974); Will v. Comprehensive Accounting Corp., 776 

F.2d 665, 676 (7th Cir. 1985); U.S. v. Morris, 714 F.2d 669, 671-672 (7th Cir. 1983); June 1, 

2007 Evidentiary Hr’g Tr.,150:22-151:19.)  Moreover, the District noted that the policy behind 

the rule – preventing jury confusion by allowing a person to serve in two roles – was satisfied if 

Mr. Michaels withdrew his appearance.  Mr. Michaels took no part in the Evidentiary Hearing 

other than being called as a witness.  Rockwell’s and Staff’s attorneys were provided an 

opportunity to examine him, but after an hour of recess and deliberation, chose not to ask him 

any questions.  Moreover, there was no risk of confusion about Mr. Michaels’ role before two 

ALJs – the hearing was not a jury trial.  The Staff and Rockwell argued that Mr. Michaels had 
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previously spoken at status hearings, ignoring the issue of how this prejudiced either of them or 

the District in any way.  (Weil, Freiburg & Thomas v. Sara Lee Corp., 218 Ill.App.3d 383, 577 

N.E.2d 1344 (1st Dist. 1991) (“disqualification is regarded as a drastic measure . . . which courts 

should grant only when the movant can show that the lawyer’s testimony is likely to prejudice 

the testifying lawyer’s own clients”) (emphasis added)).    

 The ALJ struck all of Mr. Michaels’ testimony, doing so only a few hours after Staff and 

Rockwell filed almost simultaneous replies on June 8, 2007.  The ALJ’s June 8, 2007 order, like 

the Commission’s Order, says nothing about the authorities provided by the District, nor does it 

offer any reason why all of Mr. Michaels’ testimony was struck.  (ALJ Order of June 8, 2007).  

 Moreover, Mr. Michaels’ testimony offered more than legal conclusions, a claim the 

motions to strike also made.  His rebuttal testimony explained how the District is subject to 

CWA requirements and how it became the DMA for the FPA that includes the area Rockwell 

seeks to serve – which is not a legal conclusion.  (Rebuttal Test. of Kenneth A. Michaels, May 

18, 2007.)  The bulk of his direct testimony explained the District’s wastewater treatment system 

and how it could quickly and fairly provide service to the Subject Area.  (Direct Test. of Kenneth 

A. Michaels, April 20, 2007.)  The ALJ’s Proposed Order adopted by the Commission claims the 

District never provided any such information and relied solely on Thomas Q. Smith’s statement 

that “no other utility was currently capable of providing water and sewer service to Rockwell’s 

customers.”  (Proposed Order at 6.)  The ALJs’ Proposed Order – adopted by the Commission -- 

is disingenuous because the ALJ  struck the information provided on this very subject and then 

claimed that there was no such information.  The Commission’s Order takes the same path 

adopting the facts and conclusions in the ALJ’s Proposed Order its entirety and it is, accordingly, 

arbitrary and capricious.   
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 Similarly, the ALJ struck the entirety of George Roach’s rebuttal testimony which went 

directly to whether Rockwell could financially maintain the wastewater treatment service it 

proposed to provide.  Likewise, the ALJ struck portions of Robert Scott Trotter’s testimony.  Mr. 

Trotter is an engineer who responded to the testimony of Rockwell’s engineer, Jeremy Lin, and 

explained the engineering deficiencies in Rockwell’s proposed system.  Rockwell had argued 

that the Roach and Trotter testimony had somehow been filed out of order, yet Rockwell had 

filed surrebuttal testimony and never explained how it was prejudiced by the testimony, nor did it 

identify any rule or regulation requiring the order of testimony they claimed governed.  Rather, 

the testimony the District submitted was filed in accordance with the ALJ’s scheduling order.  

Yet, the ALJ claimed that Rockwell is the least cost option and its system can adequately serve 

the Subject Area—a conclusion based on the ALJs’ refusal to consider contrary testimony that 

was legitimately offered according to the ALJ’s scheduling order, and to which both the Staff 

and Rockwell had the full opportunity to reply.  The Order, which adopts the ALJs’ Proposed 

Order its entirety, is arbitrary and capricious.   

The Order is unwarranted and unsupported by any statute or case law.  The record before 

an administrative agency must show impartial inquiry into the facts and it should never appear 

that the proceedings are aimed at proving the position of one party.  (E.g., Lavin v. Civil Serv. 

Comm’n, 18 Ill. App.3d 982, 310 N.E.2d 858 (1st Dist. 1974).)  Yet, the record in this case 

reflects a coordinated hostility and the striking of almost all of the District’s testimony, all aimed 

at rushing to provide Rockwell with a Certificate without considering all of the facts.  The Order 

is arbitrary and capricious. 

V. THE COMMISSION’S CONCLUSION THAT ROCKWELL IS THE ONLY ENTITY CAPABLE OF 
PROVIDING SERVICES TO THE SUBJECT AREA IS ERRONEOUS AND UNSUPPORTED BY 
FACT. 
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The District is a well established utility in the McHenry and Lake County area and has 

been the provider of wastewater treatment services for approximately 31 years.  (See District’s 

Post-Hearing Consolidated Reply Br. at 10.)  The District currently has 120,000 Gallons/day of 

capacity (400,000 Gallons/day of capacity with the addition of one pump in the lift station) in the 

lift station that serves the Village of Lakemoor and to which the Rockwell Development would 

be tributary.  (Id.)  The District also has capacity to serve at least an additional 6,000 P.E. 

(population equivalent) within the existing sewer system and 9,000 P.E. in the existing treatment 

facility.  (Id.)  Further, the District has adopted a phased expansion plan to provide additional 

sewer and treatment capacity for the build-out of the entire Facility Planning Area, including the 

Subject Area, up to 100,000 P.E., in addition to possessing the economic wherewithal to own, 

operate, and maintain a potable water supply, as well as equipment to maintain the system.  (Id.)  

The District is ready, willing and able to provide both water and sewer service to the Subject 

Area.     

VI. THE COMMISSION ERRONEOUSLY PLACES THE BURDEN OF INVESTIGATION OF THE 
DISTRICT’S ABILITY TO SERVICE THE SUBJECT AREA ON THE DISTRICT. 

 
The District is not required to investigate itself to determine its ability to service the 

Subject Area.  In fact, long-standing legal precedent mandates that where there is an existing and 

operating utility in an area adjacent to property requiring service, the Commission cannot grant a 

newly organized and non-operating company a certificate for public convenience and necessity 

without proof or a specific finding that the District, as the existing and operating adjacent utility 

and Designated Management Agency for the Facilities Planning Area, is not ready, willing and 

able to provide the needed services.  (Citizens Valley View Co. v. Illinois Commerce Comm’n, 28 

Ill.2d 294, 299-303 (1963) (Order set aside where Commission failed to issue finding of whether 

the existing utility was able to serve the area in question).)   Instead, the Staff, and now the 
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Commission,  shifts the burden to the District to prove that it is the least-cost and best option, 

which is clearly inapposite to long-standing Illinois legal precedent.  (Order at 15) (“Despite the 

District’s protests that Rockwell is not the least cost provider, it provided no evidence that it, or 

any other entity, could provide service to the subject area at less cost to consumers”).   

The Staff failed to investigate whether the District was indeed the least-cost best option.  

In fact, the Staff’s primary expert witness, Mr. Thomas Q. Smith, admitted that he (1) never 

inspected the District’s operating system, (2) never inspected the District’s facilities, (3) never 

interviewed any of the District’s employees or experts regarding the capacity of the District’s 

operating system, (4) never reviewed any of the District’s financial information, and (5) never 

completely read the District’s 2004 Facilities Plan Amendment.  (See Cross-Examination Test. 

of Thomas Q. Smith, Evidentiary Hearing, June 1, 2007, 179:10-180:12.)  Yet, Mr. Smith 

adamantly testified that Rockwell, a new utility that the record shows has no legally binding 

source of capital, was indeed the least-cost and best option. 

VII. THE COMMISSION’S CONCLUSION THAT ROCKWELL HAS SATISFIED THE 
REQUIREMENTS OF SECTION 8-406 OF THE ACT IS ERRONEOUS AND UNSUPPORTED BY 
THE EVIDENCE PRESENTED. 

 
Issuing Rockwell a Certificate pursuant to Section 8-406 of the Act requires the 

Commission’s determination that Rockwell (1) is the least-cost means of satisfying the service 

needs of the customers in the Subject Area, (2) is capable of efficiently managing and 

supervising the process, and (3) is capable of financing without significant adverse financial 

consequences to the customers.  (220 ILCS 5/8-406.)  Even a cursory review of the Record in 

this matter reveals that Rockwell’s proposal cannot logistically represent the least-cost option, 

nor does it show that Rockwell is capable or experienced in supervising the process, or gathering 

the necessary financing.   
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Rockwell is a new utility, having only recently commenced business.  Prior to receiving 

the Commission-issued Temporary Certificate in this consolidated proceeding, Rockwell had 

never managed nor supervised sewer and/or wastewater service to any other area nor was it ever 

authorized to serve any area.  In fact, Rockwell currently has no substantial assets and no utility 

management personnel other than external consultants.  Further, all facilities and infrastructure 

needed to serve the Subject Area, except for the barely functioning existing facility, will have to 

be newly constructed at substantial cost.   

Additionally, despite the considerable amount of capital infusion that Rockwell will 

require to provide service to the Subject Area, the Staff is satisfied that Rockwell’s only source 

of capital is a promise from Kirk Corporation, its sole member, to loan the company money 

when needed.  Several courts have condemned such reasoning and have required more than 

reliance on another party for money.  In short, the law is well settled that sole financial reliance 

on Kirk Corporation does not show financial capability and is an insufficient basis to find that an 

entity is financially able to serve a designated area.  (See Citizens Valley View Co. v. Illinois 

Commerce Comm’n, 28 Ill.2d 294, 303-04 (1963) (where only evidence of financial ability was 

owners’ promise to furnish utility with needed money, Court held that Commission’s finding that 

utility was financial able was not supported by substantial evidence); See also Ramsey 

Emergency Servs., Inc. v. Illinois Commerce Comm’n, 367 Ill.App.3d 351, 359 (1st Dist. 2006) 

(Court upheld Commission’s finding that applicant’s financial capabilities were speculative, 

including promises as to lines of credit)).   

The issue of financial capability is especially important in this case where Rockwell is an 

Illinois limited liability company with a single member, Kirk Corporation.  The reason for using 

such a business structure is well known – members and managers of an Illinois limited liability 

company (“LLC”) are not responsible for the debts and obligations of the LLC.  (805 ILCS 
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180/10-10; Puleo v. Topel,  368 Ill.App.3d 63, (1st Dist. 2006).)  As such, Kirk Corporation can 

walk away at any time without further obligation, leaving Rockwell without funds and Kirk 

Corporation without liability for the debts of the defunct LLC.  Commission approval will put 

the residents in the Subject Area in a precarious position, utterly dependent on the largesse of 

Kirk Corporation, a company without legal culpability for the financial obligations of Rockwell 

and whose business is building residential homes at a time when the homebuilding industry is 

suffering a serious downturn.  If Kirk Corporation cannot or will not give Rockwell the money it 

needs to provide proper service, Rockwell, which unlike the District owes its duties to its owners 

rather than the citizens in the FPA, will be forced to abandon its obligations to the residents in 

the Subject Area, thereby leaving the residents with no choice but to pay the outstanding 

obligations of Rockwell and finance a new provider.  This clearly is not the least-cost means of 

satisfying the service needs of the residents in the Subject Area.  

VIII. THE COMMISSION’S DECISION TO STRIKE THE DISTRICT’S BRIEF ON EXCEPTIONS IS 
ERRONEOUS, PREJUDICIAL AND HARMFUL TO THE DISTRICT. 

 
The lengths the Commission has gone to in order to limit the record it reviewed is shown  

by the Order’s striking of the District’s entire Brief on Exceptions because the District “failed to 

incorporate replacement language,” pursuant to Section 200.830.  (Order at 24.)  It is obvious 

that the District could not offer any replacement language because its position is that the 

Commission’s jurisdiction and authority to issue a Certificate is preempted by federal law.  In the 

same way, the District concluded that the Commission should “hold that Rockwell is not entitled 

to a Certificate of Public Convenience and Necessity.”  (District’s Br. on Exceptions at 25.)  It is 

thereby oxymoronic to require the District to provide replacement language granting Rockwell a 

Certificate when our entire brief argues against such a grant.   Lastly, striking a parties brief in its 

entirety, without allowing an opportunity to amend, is a harsh sanction and should be reserved 
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for the most egregious and repetitive violations of the rules.  (County of Dupage v. Illinois Labor 

Relations Board, No. 2-06-0380, 2007 WL 2428919, *4 (2d Dist. Aug. 24, 2007) (refusing to 

strike petitioners’ reply brief containing formal defects); In re Application of the County 

Treasurer and Ex Officio County Collector, 373 Ill.App.3d 679, 683, 869 N.E.2d 1065, 1073 (2d 

Dist. 2007) (the striking of a brief is a harsh sanction and is appropriate only when the alleged 

violations of procedural rules interfere with or preclude review.)    Here, the District provided the 

Commission with the necessary information for which it could conduct its review.  Therefore, to 

strike the District’s Brief on Exceptions in its entirety is overly harsh, erroneous, prejudicial and 

unduly harmful to the District’s ability to defend its position in this matter. 

CONCLUSION 

This is a classic pre-emption case that Rockwell could have easily avoided by seeking 

DMA status as required by the federal Clean Water Act and the Illinois laws and regulations that 

implement the DMA requirements.  The Commission simply cannot hide behind the failure of 

another state agency – the IEPA – to follow the law.  This case presents very serious legal and 

public policy issues because the Commission is telling Rockwell, and all future developers who 

wish to enhance revenue from their new subdivisions by going into the sewage treatment 

business, that there is no need to follow the federal planning process that clearly requires 

regionalized sewage treatment.  The evidence showing Rockwell’s total financial dependency on 

the developer who created it demonstrates exactly why the CWA mandates regionalized sewage 

treatment – so that public entity DMAs like the District do not have to come in after developer 

entities like Rockwell have realized all of the financial benefits, such as depreciation, hookup 

fees, etc., and go out of business.   As the DMAs, these sanitary districts will be required to pick 

up the pieces and raise their rates in order to pay to connect residents previously served by 

subdivision plants to the Districts’ regionalized wastewater treatment facilities.  The Commission 
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fails to understand that the IEPA’s issuance of a permit to Rockwell is improper complicity in 

this misapplication of the law, and is not an excuse to allow Rockwell to evade the law.   

The Commission’s position is completely at odds with the United States Constitution and 

fundamental principles of democracy which have governed our country since it was founded.  

Our government is a government of laws, not men.  Following regulations and procedures 

prescribed by law is essential for democracy to function.  Yet, both the IEPA and the 

Commission have chosen to ignore these procedures in their decisions to issue permits and 

certificates to Rockwell to serve the Subject Area which is undoubtedly a part of the District’s 

FPA.  The record is replete with evidence that both of these government entities have instead 

turned a blind eye to the laws at issue here, i.e. the Clean Water Act and the regulations and 

procedures established under the Act.  

Further, the Commission’s Order also places the insurmountable burden on the District of 

investigating itself and proving that it is the least-cost and best option for the customers in the 

Subject Area.  Throughout this proceeding, the District has contended that it is ready, willing and 

able to serve the Subject Area.  The District has the necessary equipment and infrastructure to 

provide service to the Subject Area and charge the customers the same rate its current customers 

are paying.  Even more compelling is the fact that the District, for over 30 years, has served the 

area surrounding the Subject Area and has provided the highest level of customer service and 

satisfaction.  Yet, the Staff, the ALJs, and now the Commission, failed to give even a cursory 

consideration to the idea that the District, a long established and historically successful 

wastewater treatment provider, is the least cost and best option to provide water and wastewater 

treatment service to the Subject Area.  In order to ensure that the District would not have any 

meaningful evidence in the record, Rockwell and the Commission Staff sought, and the ALJs’ 

granted, an order striking nearly of the District’s testimony in the case—clearly a drastic and 
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draconian decision that is not supported by either principles of administrative law or any other 

type of Illinois case law.  This is not just arbitrary and capricious, it is a violation of longstanding 

Illinois and federal laws in addition to being just plain wrong.  For all of the reasons set forth 

herein and articulated in its briefs before the ALJs, the District respectfully requests that the 

Commission grant rehearing on the Order.   
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