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RESPONSE OF THE PEOPLES GAS LIGHT AND COKE COMPANY 
AND NORTH SHORE GAS COMPANY TO THE PEOPLE OF THE STATE OF 

ILLINOIS’ MOTION TO STRIKE PORTIONS OF THE SURREBUTTAL TESTIMONY 
OF EUGENE S. TAKLE 

 
The Peoples Gas Light and Coke Company (“Peoples Gas”) and North Shore Gas 

Company (“North Shore”) hereby respond to the Illinois Attorney General’s (“the AG’s”) 

Motion to Strike Portions of the Surrebuttal Testimony of Eugene S. Takle (“Motion”). 

In their Motion, the AG argues that portions of Professor Takle’s surrebuttal testimony 

regarding the use of thirty-year weather normalization periods should be stricken.  Specifically, 

the AG has requested that the judges strike portions of the surrebuttal testimony referring to and 

relying upon a forthcoming article (“the Livezey article” or “article”) co-authored by NOAA 

climatologists questioning the validity of the thirty-year climate normal. 

I. Professor Takle’s Surrebuttal Testimony Is Not Hearsay 

The AG argues that Professor Takle’s surrebuttal testimony regarding the Livezey article 

amounts to “classic hearsay;” however, the AG has misconstrued the nature of Professor Takle’s 

surrebuttal testimony and misapplied the rule on hearsay.  Hearsay in Illinois is defined as 

“testimony of an out of court statement offered to establish the truth of the matter asserted 
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therein . . . .” People v. Armstead, 322 Ill. App. 3d 1, 11 (1st Dist. 2001) (emphasis added); 

cf. Fed. R. Evid. 801(c) (“Hearsay is a statement, other than one made by the declarant … offered in 

evidence to prove the truth of the matter asserted.”)  .   

Although the article is an out-of-court statement, it is not being used to prove the truth of 

the matter asserted in the article.  Professor Takle’s surrebuttal testimony responds to statements 

in Mr. Glahn’s rebuttal testimony to the effect that NOAA “takes the position” that anything but 

a thirty-year normal is invalid.  (E.g., GCI Ex. 6.0, page 18, lines 429-432; page 20, lines 491-

492.)  Professor Takle relies upon the Livezey article to demonstrate that some NOAA 

climatologists have questioned the use of thirty-year normalization periods, not to prove the truth 

of any of the matters actually asserted in the article.  Even if the study were filled with 

mathematical mistakes and factual misstatements, it is appropriately quoted to show what the 

position of the authors is.  What is important here is the fact that NOAA climatologists actually 

took these positions, not the substance or credibility of the statements themselves.1   

Professor Takle’s discussion of the Livezey article in his surrebuttal testimony therefore 

does not constitute hearsay.  In fact, if anything, it is classic non-hearsay.  See, e.g., People v. 

Thomas, 222 Ill. App. 3d 1051 (4th Dist. 1991) (testimony was not hearsay where witness 

relayed conversation to illustrate subjects that were not discussed); People v. Menendez, 84 Ill. 

App. 3d 1140 (1st Dist. 1980) (testimony was not hearsay where witness relayed lies told by 

defendant’s roommates to illustrate circumstances surrounding defendant’s arrest).  Professor 

Takle’s reference to the Livezey article is no more hearsay than the numerous quotes by the 

AG’s witness Mr. Glahn to statements made on the NOAA website. 

                                                 
1 The AG’s motion states that “the authors of said article are not identified specifically.”  

The Livezey article has been produced in discovery, and its front cover does identify the five 
authors, their positions and employers, three of which are NOAA.  There has been no suggestion 
that the authenticity of the article is in question. 
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II. Professor Takle Would Be Entitled to Rely upon a Scholarly Article. 

Even if the Livezey article were hearsay, Professor Takle would be entitled to rely upon it 

as a basis for his expert testimony.  The Livezey article is a scholarly article in Professor Takle’s 

field of expertise.  Illinois courts follow Federal Rule of Evidence 703, which provides as 

follows: 

The facts or data in the particular case upon which an expert bases 
an opinion or inference may be those perceived by or made known 
to him at or before the hearing.  If of a type reasonably relied upon 
by experts in the particular field in forming opinions or inferences 
upon the subject, the facts or data need not be admissible in 
evidence. 

Fed. R. Evid. 703 (emphasis added) (expressly adopted in Illinois in Wilson v. Clark, 84 Ill. 2d 

186 (1981)).  Illinois courts have repeatedly construed this rule to allow experts to base their 

testimony upon otherwise inadmissible hearsay.  See, e.g., People v. Pasch, 152 Ill. 2d 133 

(1992) (expert may disclose facts that form the basis of his opinion, even if those facts constitute 

hearsay); Henry v. Brenner, 138 Ill. App. 3d 609, 615 (3d Dist. 1985) (allowing expert to testify 

as to content of out-of-court statements relied upon by expert); People v. Ward, 61 Ill. 2d 559 

(1975) (allowing expert to rely upon hearsay medical records).  The hearsay need only be of a 

type customarily relied upon by experts in the field and sufficiently trustworthy to warrant 

reliance.  Lovelace v. Four Lakes Dev. Co., 170 Ill. App. 3d 378 (2d Dist. 1988). 

The Livezey article adds to the basis for Professor Takle's surrebuttal testimony regarding 

the questionable validity of thirty-year weather normalization periods.  Although currently 

unpublished, the article has, as discussed in Professor Takle’s surrebuttal testimony, already 

undergone the peer-review process and has been accepted for publication in a scholarly journal.  

It is sufficiently trustworthy and constitutes a type of data customarily relied upon by other 

experts within the field, such as Professor Takle.  Finally, it should be noted that Peoples Gas 
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and North Shore have not moved the article into evidence as substantive evidence; rather, they 

provided the AG with a copy as part of Professor Takle’s workpapers, so the AG would have the 

opportunity to both identify the authors and review the article.  This would be the proper 

procedure if the article were hearsay. 

III. Conclusion 

Professor Takle’s surrebuttal testimony regarding the Livezey article does not constitute 

hearsay because it is not being offered to prove the truth of the matter asserted within the article.  

And, even if the Livezey article itself did constitute hearsay, Professor Takle is entitled to rely 

upon it as an expert because it is a sufficiently trustworthy source of information customarily 

relied upon by other experts in the field.  Accordingly, the AG’s Motion should be denied. 
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