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SUPPLEMENTAL M E M O R A N D U M____________________________________ 

 

TO: The Commission 
 

FROM: Leslie Haynes, Terrance Hilliard Administrative Law Judges 
 

DATE: August 8, 2007 
 

SUBJECT: Rockwell Utilities, LLC 
 
 Petition for a Certificate of Public Convenience and 

Necessity to provide water and sanitary sewer service to 
parcels in Lake County, pursuant to Section 8-406 of the 
Public Utilities Act. 

 

RECOMMENDATION: Enter the attached revised Post Exceptions Order
1
 granting 

the Petition for a Certificate of Public Convenience and 
Necessity and ancillary relief.  Deny the Request for Oral 
Argument. 

 

 

Procedural History 

 
On July 24, 2006, Rockwell Utilities, LLC ("Rockwell" or "Petitioner") filed it 

original Petition requesting a Certificate of Public Convenience and Necessity 
(“Certificate”). On April 16, 2007, Rockwell filed a Revised Amended Petition (“Petition”) 
requesting that the Commission: (1) grant a permanent Certificate authorizing Rockwell 
to provide water and sanitary services to the subject area in the Village of Lakemoor in 
Lake County, Illinois; (2) approve the general terms and conditions for service for the 
subject area; (3) approve the accounting entries related to the acquisition by Rockwell 
of the water and sewer facilities in the subject area; (4) approve certain affiliated 
interest agreements; (5) authorize the Company’s initial equity and debt financing; and 
(6) authorize Rockwell’s refinancing of certain debt. This Order addresses the relief 
requested in that Petition. 
 

Lakemoor Building Corporation provided water and sewer service to the subject 
property from 1987 until 2007, pursuant to permits issued by the Illinois Environmental 

                                                           
1
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Reclamation District’s Request for Oral Argument; and 2) striking its Briefs on Exceptions consistent with the recommendations 
contained in this memorandum.  



06-0522/06-0523 
Consol. 

2 

Protection Agency (“IEPA”). On January 19, 2006 Rockwell agreed to purchase this 
existing system.  The sale was contingent on the issuance of appropriate Commission 
and IEPA certificates.  The IEPA has approved Rockwell’s permit to operate this facility.  
 

On August 16, 2006, the Commission issued an Interim Order in this Docket 
granting Rockwell a Temporary Certificate.  Pursuant to Section 8-406 (e) of the Act, 
that certificate may not remain in force for a period exceeding one year.  Therefore, the 
Temporary Certificate terminates on August 15, 2007.  

  
On September 22, 2006 Northern Moraine Wastewater Reclamation District (the 

“District”) was allowed to intervene in this proceeding.   
 

 The relevant provisions of the PUA for the issuance of a certificate are: 1) 
Section 8-406, which provides the criteria for the Commission to determine when a 
permanent certificate should be granted; 2) Section 7-101 of the Act concerning 
affiliated interest agreements; and 3) Section 6-102 concerning Commission approval 
of debt refinancing for regulated entities.     

 

Hearing 
 
An evidentiary hearing was held on June 1, 2007.  John P. Carroll, Jeremy C. 

Lin, Michael Albach, and David R. Monie testified on behalf of Rockwell.  George O. 
Roach and Robert Scott Trotter testified on behalf of the District.  The testimony of 
Kenneth A. Michael offered by the District was stricken pursuant to pretrial motions filed 
by Rockwell and Staff. Thomas Q. Smith, an Economic Analyst in the Water 
Department of the Financial Analysis Division; Janis Freetly, a Senior Financial Analyst 
in the Finance Department of the Financial Analysis Division; Mike Luth, a Rates 
Analyst in the Rates Department of the Financial Analysis Division; Mary H. Everson, an 
Accountant in the Accounting Department of the Financial Analysis Division; and 
William R. Johnson, an Economic Analyst in the Water Department of the Financial 
Analysis Division, all provided testimony on behalf of Staff.  At the close of the June 1, 
2007 evidentiary hearing, the record was marked "Heard and Taken." 
 
 Commission Staff testified that they reviewed the petition and its supporting 
documentation pursuant to fourteen criteria relevant to the pertinent sections of the Act.  
Subject to certain modifications and conditions, to which Rockwell has agreed, Staff 
has determined that Rockwell has satisfied all of the criteria under the relevant sections 
of the Act for the issuance of the Certificate and the ancillary relief requested from the 
Commission. Staff recommends the Commission issue the Certificate and grant the 
relief requested in the Petition. The attached proposed Order grants the relief requested 
consistent with Staff’s recommendations. 
 

District’s Brief on Exceptions 
 
The District failed to incorporate replacement statements or findings of fact for 

those portions of the Order to which it objects in its Brief on Exceptions (“BOE”).  
Replacement language is mandatory under Section 200.830(b) of the Commission’s 
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Rules of Practice.  It was also advised in writing by the Clerk of the Commission on July 
5, 2007 that: 

 
The parties are reminded that pursuant to 83 Ill. Adm. Code 
200.830 (b), substitute language is required to be included 
with exceptions when exception is taken as to a statement or 
finding of fact in the proposed order. Briefs on exceptions 
not including such language shall be stricken.    
 
    (Emphasis supplied) 

 
 The ALJ’s concur with Staff’s and Rockwell’s recommendations that the District’s 
BOEs should be stricken for failure to comply with this requirement.   
 

Clean Water Act Issues 
 

Notwithstanding this procedural deficiency in the District’s BOEs, the following 
discussion is set forth in the event that the Commission wishes to consider the District’s 
arguments on the merits   

 
The District is opposed to the Petition and objects to the ALJEPO on many 

grounds.  The District argues that the Commission's authority is preempted by federal 
law because the Subject Area falls within the boundaries of a Facility Planning Area 
("FPA") established under the Clean Water Act, 33 U.S.C. §§1251-1387 ("CWA").    

 
The Lakemoor system being acquired by the Petitioner has been in operation for 

twenty years without apparent objection by the District. The District is the designated 
wastewater management agency (“DMA”) for the area in question under the federal 
CWA. Under the CWA, a DMA has an advisory role.  Regulatory power under the CWA 
in Illinois is delegated to the Illinois Environmental Protection Agency (“IEPA”). The 
IEPA approved the permits for Rockwell’s predecessor operator and it has approved 
Rockwell’s permit.  Despite this fact, District now maintains that it has the exclusive right 
to provide wastewater treatment service to the subject area in the Village of Lakemoor 
because the subject property is within the District's Facility Planning Area established 
under the CWA.  The District argues that the Commission's grant of a Certificate to 
Rockwell to serve the same area conflicts with the CWA and is preempted by federal 
law under principles of conflict preemption.  It contends the Certificate will be void.      

 
Simultaneously, the District asserts that the Commission should decline to issue 

a certificate because the IEPA, the federally designated enforcement agency, failed to 
follow the law when it recently granted a permit to Rockwell.  In other words, the District 
wants the Commission to determine that the IEPA was wrong in granting a permit under 
the law that the IEPA is authorized to enforce.   There is no indication in the record that 
the District has contested anywhere but with this Commission, the IEPA decision 
granting Rockwell a permit to operate this facility. 

 
Staff strongly disagrees with the District on these issues. Staff maintains that 

there is no indication in the CWA of federal preemption of the traditional state functions 
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such as the Commission’s role in this case.  Moreover, the Illinois Environmental 
Protection Agency (“IEPA”) has been delegated the authority to carry out the 
wastewater scheme of the CWA.  The IEPA issued permits to Rockwell’s predecessor, 
Lakemoor Building Corporation (wastewater treatment operation for the Jupiter 
apartments), from 1987 to January 2007. It recently approved Rockwell’s permit to 
operate the facilities.  Thus, Rockwell has satisfied the agency that reviews compliance 
with the CWA that it has met the requirements of that statute.  In Staff’s opinion, the 
Commission is not the appropriate place to argue non-compliance with the CWA’s 
regulatory scheme.   Rockwell agrees with Staff’s assessment. 

 
The Order concludes that the Commission is not preempted by federal law from 

acting on this Petition. It also concludes that the Commission has no authority to review 
the decisions of the IEPA within that agency’s area of expertise.  

 

Public Utility Act Arguments 
 
The District alleges but provides no evidence that Rockwell is not the least cost 

provider as required under 8-406(b) of the Act.  The District contends that Rockwell’s is 
“dead wrong” in asserting, as noted in the ALJPO at p. 8, that the District could not be 
the least cost provider because it has no facilities in the subject area and that it would 
be expensive to extend them there.  Yet, the District admits in BOE p. 20 that it does 
not have sewers within the planned subdivision and that a construction project that 
would include land adjacent to the Rockwell system would cost the District in excess of 
$19 million.   The District does not provide water service to anyone. The Order finds 
that Rockwell is the least cost provider.  
 

The District asserts that Rockwell’s financial condition is not adequate for the 
certification sought in this proceeding.  Staff disagrees, noting that Rockwell’s affiliate 
corporation Kirk is obligated to provide equity and debt capital sufficient to operate and 
maintain the operation. Rockwell argues that the District’s CWA claim is an attempt to 
reverse decades of proper siting, zoning, permitting and water quality management 
decisions made by local and state regulatory authorities through a legally improper 
collateral attack made to the wrong agency.  The proposed Order rejects the District’s 
arguments alleging non-compliance with the Act.  

 
The District makes a number of allegations contrary to the record. Among these,  

the District argues that the recitation in the proposed Order that the “Village anticipated 
the parcels . . . would obtain water and sewer services from the system, and not the 
Village or any other service provider” (ALJPO, p.5) is unsupported in the record.  On the 
contrary, the record demonstrates that Rockwell was advised by the Village attorney 
that rezoning approval anticipated that the development would obtain water and sewer 
from Rockwell’s predecessor. Rockwell Ex. 1.OR, JPC-1.4. There is no contrary 
evidence on this issue.      

 

Other Arguments 
 
In addition to the arguments discussed above, the District’s BOE shrilly 

disagrees with the proposed order for a variety of other reasons.  
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Much of the District’s pre-filed testimony was stricken on June 8, 2007 pursuant 

to fully briefed Motions filed by Staff and Rockwell asserting various legal deficiencies in 
the testimony.  The District argues this was error. As a threshold issue, Counsel for the 
District implies that these Motions indicate that Staff conspired with Rockwell against it.  
The District noted in its pre-order Reply Brief and its BOE, that Staff and Rockwell in 
what “appear[s] to be a coordinated effort” (See Dist Reply Br. p. 9; and BOE p.16, 1st 
par.) filed motions with similar arguments directed at this testimony during the last few 
minutes at the end of the business day on May 30, 2007.  May 30 was the day 
designated for filing pretrial motions, pursuant to the case schedule (to which the 
District did not object) set previously by ALJ Haynes.  In my experience, a large 
proportion of briefs on Commission cases are filed shortly before 5 PM on the day they 
are due. Nevertheless, the District finds the late afternoon filings in this case suspicious 
rather than just timely filed.   

 
The District states that at the June 1, hearing “the ALJ (sic) was initially unwilling 

to allow the District time to respond” to the Motions to Strike filed two days earlier on 
May 30.  The District states in its BOE that: 

 
Ultimately, after conferring, the ALJ agreed to give the 
District one (1) business day to respond, hardly enough time 
to address a motion to strike almost all of a party’s testimony 
and exhibits.     (BOE p. 16, 1st sentence.)   

 
The transcript from that hearing demonstrates that these statements are false. 

The District received the Motions on Wednesday, May 30.  The evidentiary hearing 
commenced June1, two business days later.  At that hearing, ALJ Haynes asked if the 
District was ready to respond to the Motions. The District indicated that it was not.  The 
ALJs then gave the District the option to respond to the Motions by Monday or Tuesday, 
June 4

th
 or 5

th
.  Counsel for the District agreed on the record to respond by the 5

th
 of 

June, six calendar days and four business days after the filing of the Motions 
(Transcript of June 1, 2007 hearing, p 148-149).      

 
The District contends in its BOE that the ALJ decision (issued on June 8 after 

reviewing the Motions and briefs) striking substantial parts of the testimony of its 
witnesses was arbitrary and capricious. (Dist. BOE. p. 15). Yet, the District failed to file 
a timely interlocutory appeal of that decision with the Commission.  Now, almost six 
weeks later, at the very end of the administrative process, it wants that ruling reversed 
and a Commission Order based on the stricken testimony. 

 
The District’s BOE also attempts to re-litigate issues resolved against it earlier in 

the case.  It argues that the “ALJ (sic) incorrectly avers (in the proposed Order) that all 
municipalities were provided” with a copy of the petition in accordance with 83 Ill..Adm. 
Code 200.150. (Dist. BOE p. 13) The District did not receive mailed notice. It wants this 
statement in the proposed Order “corrected”.  The District raised this same issue in its 
Motion for Rehearing filed on August 15, 2006, alleging a denial of due process 
because it had not received the notice.  ALJ Haynes determined eleven months ago 
that notice was not required because the statutory definition of municipality did not 
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include the District. (See: August 25, 2006, Memo to the Commission). On September 
27, 2007, the Commission denied the Motion for rehearing premised on this argument.  
Moreover, at this point the notice issue is moot.  The proposed Order addresses relief 
sought by Rockwell in its April 16, 2007 Revised Amended Petition.  The District had 
been a party of record for nine months when that petition was filed and received notice 
of that Petition.      

 
 In general, the Districts arguments are irrelevant to the issues over which the 
Commission has jurisdiction and/or based upon distortion, misstatement and 
misrepresentation.  The attached Order rejects the District’s arguments on the merits, 
strikes the District’s BOEs and adopts Staff’s recommendations in granting the 
requested certificate and ancillary relief.     

 

Request for Oral Argument 
 

The District has requested oral argument pursuant to Section 200.850 of the 
Commission’s Rules of Practice. Section 200.850(a) requires seven days notice from 
the Commission to the parties of the date and time of the argument. Granting or 
denying Oral Argument is within the discretion of the Commission.  Section 200.850(a) 
requires that the request be accompanied by a statement in support of such request in 
the body of the brief.  The District’s BOE does not contain such a statement.  
Furthermore, I agree with the assessment of Staff and Rockwell that there is no issue 
raised by the District that merits oral argument. 
 

Recommendation 
 
 I recommend that the Commission strike the District’s BOEs, enter the attached 
Order and, deny the request for Oral Argument.  
 
 
LH:TH:jt 
 


