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ORDER ON REHEARING 
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I. BACKGROUND 
 

On January 17, 2007, the Illinois Commerce Commission (“Commission”) 
entered an order granting a modified certificate of service authority as requested  by 
Commerce Energy, Inc. (“Applicant”).  On February 16, 2007, Applicant filed an 
Application for Rehearing that was granted by the Commission in conference on March 
6, 2007. 
 

On November 13, 2006, Applicant filed a verified application with the 
Commission requesting a certificate of service authority in order to become an 
alternative retail electric supplier (“ARES”) in Illinois pursuant to Section 16-115 of the 
Public Utilities Act (“Act”) and 83 Ill. Adm. Code 451 (“Part 451”).  On November 22, 
2006, the Administrative Law Judge requested certain clarifications of matters 
contained in the application, as well as the submittal of the certificate of publication.  
Applicant responded to the Administrative Law Judge’s Ruling on December 8, 2006.  
An Administrative Law Judge’s Proposed Order was previously served on the Applicant 
prior to the action of the Commission on January 17, 2007. 
 
 A proposed order on rehearing was served on the parties.  Briefs on exception 
were received and duly considered. 
 

II. AUTHORITY SOUGHT BY APPLICANT 
 
 Applicant requests authority to offer the sale of electricity and power to eligible 
residential and nonresidential retail customers within the territories of Commonwealth 
Edison Company (“ComEd”) and the Ameren companies (Central Illinois Light 
Company (“CILCO”), Central Illinois Public Service Company (“CIPS”), and Illinois 
Power Company (“IP”)). 
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III. REQUIREMENTS FOR ALL APPLICANTS UNDER SECTION 16-115(D) OF 

THE ACT 
 
 As explained in the Commission’s January 17, 2007 Order, Applicant has 
demonstrated compliance with Section 16-115(D) of the Act and it is not necessary to 
recite that compliance.  
 

IV. SUPPLEMENTAL RESPONSE ON REHEARING 
 
 In its Supplemental Response, the Applicant has sought to demonstrate that it 
successfully can meet the Reciprocity provision requirements of the Act by purchasing 
65% of its Illinois electricity supply from utility-affiliated wholesale suppliers in 
competitively open states.  Applicant asserts that the states of California, Connecticut, 
Delaware, Illinois, Maine, Maryland, Massachusetts, Michigan, New Hampshire, New 
Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island, Texas and the District of 
Columbia are “open” states.  Applicant further states that the suppliers listed in its 
Supplemental response would meet the “physical and economic” standards of the 
reciprocity provision of the Act.  Applicant further asserts that power and energy can be 
physically and economically delivered by wholesale suppliers and their utility affiliates 
within the competitively open electric markets and that those utility affiliates offer 
reasonably comparable delivery services to those offered by Illinois utilities. 
 

Applicant believes that an Illinois utility could enter into an agreement with a 
utility-affiliated wholesale supplier in Texas to procure electricity to be delivered, via the 
wholesale supplier’s utility affiliate, to end-users in Texas.  Similarly, Applicant suggests 
the same would be true for a Texas utility entering a comparable transaction involving 
an Illinois wholesale supplier.  Applicant acknowledges that Texas is in the Electric 
Reliability Council of Texas (“ERCOT”) which, unlike other Regional Transmission 
Organizations (“RTO”), has little or no interconnection with other RTOs.  Applicant 
argues that ERCOT’s relative isolation would not prevent an Illinois utility from entering 
into contracts with wholesale suppliers in Texas and making arrangements with ERCOT 
for the dispatch of the generation and transmission of the energy.  Applicant asserts 
that Illinois utilities can physically and economically provide electricity to end-use 
customers in Texas.  Applicant further asserts that the ability to enter a contract with a 
wholesale supplier in another state does not hinge on whether either party has the 
ability to physically transmit electricity between those two states, but rather the 
arrangement merely requires that the wholesale supplier or utility in State A be able to 
procure electricity within State B and then use the transmission and distribution system 
of State B to deliver power to a State B end-use customer. 

 
Commerce has proposed that the Commission review the 20 utility affiliate 

competitive wholesale suppliers included on its Exhibit A to the Response that operate 
in 10 of the competitively open states. 
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V. COMMISSION CONCLUSION AND CERTIFICATE OF SERVICE AUTHORITY 
 
 Except as explained below, Applicant’s supplemental response filed concurrently 
with the application for rehearing concerning reciprocity appears to satisfy the 
requirements laid down in the Appellate Court decisions in Local Union Nos. 15, 51 and 
702, International Brotherhood of Electrical Workers v. Illinois Commerce Commission, 
265 Ill. Dec. 302, 772 N.E.2d 340 (5th Dist. 2002) (“IBEW”), and Strategic Energy, LLC 
v. Illinois Commerce Commission (860 N.E.2d 361, 2006) (“Strategic”), as well as 
providing the additional detail specified in the Commission’s January 17, 2007 order.  
The Appellate Court decision in IBEW held that before the Commission grants a 
certificate of service authority, it must find that the applicant complies with three 
conditions:  (1) the applicant, its corporate affiliates, or the applicant’s principal source 
of electricity (to the extent such source is known at the time of the application) owns or 
controls facilities, for public use, for the transmission or distribution of electricity to end 
users within a defined geographic area to which electric power and energy can be 
physically and economically delivered by the electric utility or utilities in whose service 
area or areas the proposed service will be offered, (2) the applicant, its corporate 
affiliates, or principal source of electricity, as the case may be, provides delivery 
services to the electric utility or utilities in whose service area or areas the proposed 
service will be offered that are reasonably comparable to those offered by the electric 
utility, and (3) the applicant agrees to annually certify that it, its corporate affiliates, or 
applicant’s principal source of electricity is continuing to provide such delivery services 
and that it has not knowingly assisted any person or entity to avoid the requirements of 
Section 16-115 of the Act. 
 

In its supplemental response on rehearing, Commerce indicated that its principal 
sources of electricity as defined in Section 16-115(d)(5) would be 20 suppliers located 
in Illinois, Pennsylvania, Michigan, Maryland, New York, Texas, California, New Jersey, 
Ohio.  The Commission finds that the record does not support a conclusion that power 
can be physically and economically delivered by Illinois utilities to service territories in 
Texas and California.  By its own admission, Applicant indicated that Texas was an 
“island with little or no interconnection.”  The Commission is of the opinion that for the 
statutory phrase “physically and economically” to have any meaning, then there must 
be an actual physical connection present.  This is particularly true in light of the 
Appellate Court’s IBEW decision.  ERCOT operates independently from other RTOs, 
thereby failing to comply with the statutory requirement of physically being able to 
deliver power and electricity. 

 
Additionally, the Commission has not previously concluded that California is a 

competitively “open” state.  In Midwest Generation Energy Services, LLC, Docket No. 
02-0740 (June 26, 2003), the Commission found that California had in fact closed its 
direct access option to retail customers on September 20, 2001.  The Commission 
further found in that docket that there was a substantial disparity between the scale and 
scope of the market in Illinois and the market that remained open in California after the 
close of direct access.  It appeared to the Commission that there were no comparable 
delivery services.  Finally, Applicant made no additional effort to demonstrate that 
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power and energy could be physically and economically delivered by Illinois utilities to 
the utility affiliates identified in Exhibit A of its Supplemental Response. 
 

Although the Applicant does not own or control facilities for the transmission or 
distribution of electricity, nor does it have an affiliate that owns or controls facilities for 
the transmission or distribution of electricity, it has provided a list which identifies its 
possible principal sources of electricity.  Applicant represents, and the Commission 
understands, that each of the sixteen entities identified on Exhibit A (excluding those 
operating in Texas and California) has an electric utility affiliate that provides essentially 
the same services that are provided by Illinois electric utilities.  Specifically, retail 
services provided by the utility affiliates include distribution services, metering services, 
and billing services.  The Commission understands that the utility affiliates of the 
sixteen entities acquire transmission services through either PJM, MISO, or NYISO 
such that retail customers in Illinois, Pennsylvania, Michigan, Maryland, New Jersey, 
Delaware, Ohio, Washington, D.C., and New York have the ability to purchase power 
and energy from competitive suppliers.  Applicant has further established that utility 
affiliates of these sixteen suppliers own or control facilities for the transmission or 
distribution of electricity for public use to end-users within a defined geographic area to 
which electric power and energy can be physically and economically delivered.  
Applicant has met condition 1 of Section 16-115(d)(5) as espoused by the Appellate 
Court’s interpretation.  Again, the Commission specifically finds that Applicant has not 
demonstrated that the four suppliers affiliated with utilities in the states of Texas and 
California meet condition 1.  Additionally, the Applicant has demonstrated that the utility 
affiliates of the sixteen potential principal sources of electricity provides delivery 
services to the electric utility in the proposed service area that are reasonably 
comparable to those offered by the electric utility, thereby complying with the second 
condition imposed by the court. 
 

The Commission concludes that the utility affiliates of the sixteen entities 
identified on Exhibit A own or control for public use for the distribution of electricity to 
end users within a defined geographic area to which electric power and energy can 
physically and economically be delivered by ComEd, CILCO, CIPS, and IP via the PJM 
MISO, and NYISO controlled transmission systems.  The Commission also finds that 
the utilities affiliates of the sixteen entities identified on Exhibit A provide delivery 
services that are reasonably comparable to those offered by Illinois electric utilities, as 
that requirement is stated in the Act and as it has been interpreted by the Appellate 
Court.  As a condition of granting this certification, Applicant is directed that in 
complying with Section 16-115(d)(5), “a single source” shall be used to supply at least 
65% of its purchased power and energy for each electric utility service area authorized 
herein and shall constitute its “principal source of electricity” for each electric service 
area.  Consistent with the statutory requirements, Applicant is not allowed to use 
multiple sources to reach this 65% level in any individual electric service area 
authorized herein. 
 

As to the third condition contained in Section 16-115(d)(5), Applicant has 
certified that it will remain in compliance with the Act and with Commission rules.  
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Additionally, the Commission finds that Applicant is not allowed to add additional 
suppliers to the list of suppliers found in Exhibit A. 
 
 The Commission concludes, therefore, that the application for certification as an 
ARES should be granted and that the certificate should read as follows: 
 

CERTIFICATE OF SERVICE AUTHORITY 
 
 IT IS CERTIFIED that Commerce Energy, Inc. is 
granted service authority to operate as an Alternative Retail 
Electric Supplier as follows: 
 
SERVICES TO BE PROVIDED:  The sale of electricity and 
power.  
 
CUSTOMERS TO BE SERVED: All eligible residential and 
nonresidential retail customers. 
 
GEOGRAPHIC REGION(S) SERVED: The service areas of 
Central Illinois Light Company d/b/a AmerenCILCO, Central 
Illinois Public Service Company d/b/a AmerenCIPS, Illinois 
Power Company d/b/a AmerenIP, and Commonwealth 
Edison Company.  
 

VI. FINDINGS AND ORDERING PARAGRAPHS 
 

 The Commission, having reviewed the entire record, is of the opinion and finds 
that: 
 

(1) Applicant, Commerce Energy, Inc., a business organized and authorized 
to do business under the laws of the State of Illinois, seeks authority to 
become an Alternative Retail Electric Supplier under Section 16-115 of 
the Act; 

(2) the Commission has jurisdiction of the parties hereto and the subject 
matter hereof; 

(3) the recitals of fact and conclusions reached in the prefatory portion of this 
order are supported by the record and are hereby adopted as findings of 
fact; as required by 220 ILCS 16-115(d)(1); 

(4) Applicant has demonstrated that it possesses sufficient technical, and 
managerial resources and abilities to provide power and energy to eligible 
residential and nonresidential retail customers in the service territories 
certificated herein; 
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(5) Applicant has complied with 220 ILCS 16-115(d)(1) through (5) and (8) 
and 83 Ill. Adm. Code 451; 

(6) Applicant should be granted the Certificate of Service Authority set out 
above and shall thereafter comply with all applicable Commission rules 
and orders and any applicable amendments thereto. 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Applicant, Commerce Energy, Inc., is hereby granted the Certificate of Service Authority 
set out above. 
 
 IT IS FURTHER ORDERED that Applicant shall comply with all applicable 
Commission rules and orders now and as hereafter amended. 
 
 IT IS FURTHER ORDERED that except as herein amended the order entered on 
January 17, 2007 remains in effect. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
 By order of the Commission this 25th day of July, 2007. 
 
 
 
 (SIGNED) CHARLES E. BOX 
 
 Chairman 


