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REPLY BRIEF ON EXCEPTIONS 
 

Rockwell Utilities, LLC (“Rockwell” or the “Company”), hereby respectfully submits its 

Reply Brief on Exceptions pursuant to Section 200.830 of the Illinois Commerce Commission 

Rules of Practice (83 Ill. Adm. Code § 200.830) and in accordance with the schedule established 

by the Administrative Law Judges (“ALJs”).  In support thereof, Rockwell states as follows:   

I. 
Introduction 

The ALJs’ Proposed Order (“ALJPO”) correctly applied the law and the facts to the law.  

A Certificate of Public Convenience and Necessity should be issued authorizing Rockwell to 

own operate, construct and maintain facilities necessary and appropriate to provide service and to 

transact the business of furnishing water and sanitary sewer service to the public.   

Northern Moraine Wastewater Reclamation District’s (“NoMo”) exceptions to the 

ALJPO are inflammatory in nature and are unsupported in fact or law and should therefore be 

rejected. 
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II. 
Argument 

A. NoMo’s Brief On Exceptions (“BOE”) Should Be Stricken 

NoMo’s BOE should be stricken for failure to comply with the Commission’s rules and 

the directive of the ALJs.  NoMo failed to submit substitute language in its BOE as required by 

83 Ill. Adm. Code § 200.830.  Additionally, NoMo was instructed on July 5, 2007, to submit 

substitute language.  NoMo failed to adhere to either the Commission Rules of Practice 

(“Rules”) or the ALJs’ Ruling. 

The Commission’s Rules expressly provide that a party’s suggested replacement 

language “must be” provided.  83 Ill. Adm. Code § 200.830.  Further, the ALJs’ July 5, 2007 

Ruling reminded the parties of this requirement and stated that BOEs “not including such 

language shall be stricken.”  (Emphasis added).  The terms “must” and “shall” are mandatory.  

People v. Woodrum, 2006 Ill. LEXIS 1633 at *33-34 (Ill. 2006); People v. Ramirez, 214 Ill. 2d 176, 

182, 824 N.E.2d 232 (2005). 

Despite the existence of an express rule and despite the fact that NoMo was reminded of 

the rule by the ALJs, NoMo ignored the requirement to provide substitute language.  The ALJs’ 

Ruling was quite clear; “[b]riefs on exceptions not including such language shall be stricken.”  

Ignoring the Commission’s Rules and the ruling of its ALJs should not be tolerated.  Moreover, 

NoMo’s failure to adhere to the Rules prejudices Rockwell.  Rockwell is unable to fully address 

NoMo’s exceptions because NoMo failed to fully set forth its exception language.  Like 

Rockwell, the ALJs are left to guess at what language NoMo intended to substitute.  NoMo 

should not be permitted to impair others’ abilities to respond to its BOE by not providing the 

required substitute language.   
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Striking NoMo’s BOE should not come as a surprise to NoMo.  The ALJs reminded the 

parties of the Commission’s substitute language requirement.  NoMo has nobody to blame but 

itself for failing to follow the Commission’s Rules.   

The ALJs’ advance warning that BOEs not in compliance with the Commission’s Rules 

will be stricken should be enforced.  If the Commission considers NoMo’s BOE despite NoMo’s 

noncompliance, the ALJs’ forewarning would be nothing more than an empty threat.  Failing to 

strike NoMo’s BOE signals to the parties in this and in future proceedings that ALJs’ 

admonitions and the Commission’s Rules are optional.  The Commission should not send such a 

signal and should strike NoMo’s BOE.   

B. Oral Argument Should Be Denied 

 NoMo’s request for oral argument should be denied.  There is no absolute right to oral 

argument in any proceeding.  The Commission’s Rules state that its decision whether to hold 

argument is discretionary.  83 Ill. Adm. Code § 200.850(a).  NoMo offers no factual or policy 

basis sufficient to warrant the additional expenditure of time and resources needed to conduct 

oral argument.  The Commission has decided far more socially significant matters, including 

those of first impression, without holding oral argument.  The Commission can be confident that 

it may move forward in this proceeding without oral argument and without jeopardizing the 

integrity of the decision-making process. 

 NoMo has had a full and fair opportunity to present its case.  It has presented testimony 

(albeit mostly improper) and has filed numerous motions and briefs.  This proceeding has thus 

far been fully and fairly decided on the record.  Lastly, due to the very limited amount of time 

that the Commission has prior to the expiration of Rockwell’s Temporary Certificate, there 
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simply is no time to prepare and present oral argument.  For these many reasons, NoMo’s request 

for oral argument should be denied. 

C. Response To NoMo 

Exceptions 1-4:  Rockwell’s System Fully Complies with the Clean Water Act (“CWA”). 

NoMo’s position, as stated in Exceptions 1-4, asserts incorrectly that Rockwell’s system 

does not fully comply with the CWA.  33 U.S.C. § 1251 et seq.  In addition, the District’s attack 

on the Commission’s authority is wholly inconsistent with the Act.  Rockwell Reply Br., p. 4.  

Finally and most importantly, the facility now owned by Rockwell was properly sited, zoned and 

permitted more than 20 years ago.  Id., pp. 8-10.  Exceptions 1-4 should be rejected. 

Exception 5:  The Designated Management Agency (“DMA”) Has No Statutory Authority 
to Determine Water Impacts in its Area. 

NoMo’s Exception 5 recites Rockwell’s obligation to comply with the planning 

requirements of the CWA.  NoMo BOE, p. 13.  What NoMo ignores, however, is the copious 

evidence that Rockwell’s predecessor did exactly that, fully complying with the planning, 

permitting and review process required by both state and federal law 20 years ago.  Rockwell 

Reply Br., pp. 8-10.  NoMo’s implication that the CWA grants to NoMo the statutory authority 

to review, approve or reject planned water impacts in its area is simply incorrect.  NoMo has an 

advisory role, not a regulatory role, and is in and of itself a creature of state law with defined 

power.  The CWA’s regulatory power is delegated only to the Illinois Environmental Protection 

Agency (“IEPA”), which has issued and re-issued permits to the facility now owned by 

Rockwell for more than 20 years.  Rockwell Init. Br., p. 2.   

In its Proposed Order, the ALJs note that:  

However, contrary to the District's allegation, even if Rockwell's 
system were a point source rather than a spray irrigation system, 
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the 1973 Act did not require consultation with a DMA or an FPA.  
Id.  The provisions of the CWA requiring consultation were added 
to the 1973 Act a year after Lakemoor secured its initial permit. 

ALJPO, p. 21. 

Rockwell respectfully requests this statement be replaced with alternative language which 

addresses the implication that the IEPA failed its responsibilities and more accurately reflects the 

state and federal requirements: 

The 1973 Act's list of approvals required for approval of siting of a 
spray irrigation system makes no mention of a DMA or FPA.  Id.  
Presumably, these approvals were not required because the 
legislature did not consider a system that does not impact water 
quality to be subject to the CWA.  The IEPA, in the Initial Permit 
and those issued subsequently, cautions the operator not to engage 
in activities that would impact water quality.  (In 1988, a year 
after the Initial Permit was issued, the Illinois legislature modified 
the 1973 Act and specifically required the DMA/FPA consultation 
when a party sought siting approval for a spray irrigation system.)  
However, the consultation process for siting, and who and how 
IEPA consulted with parties regarding siting approval, still does 
not change the fact that IEPA fulfilled its CWA responsibility, 
looking at both the system's impact on area-wide water quality 
planning and the site specific impacts when it determined that no 
point source was present and an NPDES permit was not required. 

Exception 5 should be rejected and Rockwell’s alternative language addressing NoMo’s 

argument should be accepted. 

Exception 6:  Rockwell Provided NoMo the Requisite Notice. 

In its Exception 6, NoMo’s argues that it did not receive notice of these proceedings.  No 

matter how many times NoMo repeats this argument and it remains baseless.  Rockwell asserted 

long ago in both its Objection to Petition to Intervene, filed September 14, 2006, and its 

Objection to NoMo’s Application for Rehearing and Motion to Stay filed September 27, 2007, 

that NoMo was not entitled to notice as a “municipality.”  Why NoMo continues to re-litigate 
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this point is perplexing.  First the PUA clearly states the Commission may issue a temporary 

certificate without notice or hearing.  220 ILCS 5/8-406(e).  Further, NoMo is not a municipality 

as defined by the Illinois Municipal Code and therefore was never entitled to notice of either 

Rockwell’s Petition for Temporary for Certificate of Public Convenience and Necessity or any 

other petition.  Rockwell’s Obj. to Pet. to Intervene, p. 2.  Regardless of whether NoMo was 

entitled to notice when Rockwell made its original filings in July, 2006, the ALJs’ Proposed 

Order addresses only the relief south by Rockwell in its April 16, 2007 Revised Amended 

Petition for Certificate of Public Convenience and Necessity (“Revised Amended Petition”) and 

no other preceding petition.  NoMo was a party of record at the time Rockwell filed its Revised 

Amended Petition and notice of the filing was served on NoMo.  NoMo’s claim that it did not 

receive notice is factually wrong.   

Exceptions 7-8:  NoMo’s Improper Testimony Was Properly Stricken.  

In its Exceptions 7 and 8, NoMo complains that its testimony should not have been 

stricken.  While the Commission’s Rules provide NoMo with the opportunity to seek 

interlocutory review of the ALJs’ decision, NoMo failed to avail itself of such an opportunity.  

83 Ill. Adm. Code § 200.520.  Rather than seek immediate review, NoMo chose to sit on its 

hands and complain 41 days later.  Additionally, NoMo asserts the ALJs should disclose the fact 

that certain testimony was stricken.  NoMo cites no statute, rule or case law that mandates such a 

disclosure.  No citation was provided because none exists.   

NoMo’s BOE fails to address the serious improprieties contained within the testimony of 

its witness, Mr. Kenneth A. Michaels.  Rather than address the improprieties, NoMo attempts to 

persuade the Commission that all the defects were somehow instantly remedied when 
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Mr. Michaels orally offered to withdraw as counsel.  Unfortunately, withdrawing as counsel does 

not cure the flaws in Mr. Michaels’ testimony.  

Mr. Michael’s direct and rebuttal testimonies were properly stricken for several reasons.  

Mr. Michaels direct testimony is objectionable because its attorney testimony designed to offer 

improper legal opinion.  Rockwell’s Motion to Strike and Reply of Rockwell Utilities, LLC to 

NoMo’s Response to Motion to Strike sets forth fully the legal bases to strike Mr. Michaels 

direct testimony and are incorporated herein.  The rebuttal testimony of Mr. Michaels is 

objectionable for several reasons.  Not only is it attorney testimony, it contains improper legal 

opinion, misstatements of facts, speculation and it also attempts to improperly add direct 

testimony.  Rockwell’s Motion to Strike and Reply of Rockwell Utilities, LLC to NoMo’s 

Response to Motion to Strike fully sets forth the legal bases to strike Mr. Michaels rebuttal 

testimony and are incorporated herein. 

Exceptions 9-10:  The Proposed Order Accurately Reflects the Record. 

NoMo contends the ALJs erred when they stated within the Proposed Order: “As the 

evidentiary record shows, the Village anticipated the parcels within the proposed service territory 

would obtain water and sewer services from the system, and not the Village or any other service 

provider.”  ALJPO, p. 5.  NoMo charges the ALJs are “dead wrong” and that there is no 

evidence supporting their finding.  NoMo BOE, p. 18.  To the contrary, it is NoMo who is dead 

wrong.  The Village’s counsel advised Rockwell that certain real estate within Rockwell’s 

proposed service territory had received re-zoning approval and that the “approvals anticipated 

that the Development would obtain sanitary sewer and water services from” the facilities owned 

by Rockwell’s predecessor.  Rockwell Ex. 1.0R, JPC-1.4.  The Village’s statement speaks for 

itself.  No party objected to the admission of this exhibit and no party provided any testimony 
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rebutting or refuting its contents.  There is un-rebutted evidence within the record supporting the 

ALJs’ statement and therefore NoMo’s Exception 9 should be rejected. 

NoMo’s Exception 10 claims the ALJs distorted the record.  In support of its claim it 

states the ALJs “erroneously concluded that NoMo has no sewer facilities within the proposed 

territory….”  NoMo BOE, p. 19.  Yet on the very next page NoMo admits that it does not have 

sewers within the planned subdivisions within the service territory.  Id., p. 20.  NoMo’s claim 

that it is ready, willing and able to serve Rockwell’s service territory is simply inaccurate.  Only 

Rockwell possesses the water and sewer facilities capable of immediately providing both 

services.   

Further, there has been no distortion of the estimated costs NoMo expects to incur to 

expand, and that would presumably be passed on to ratepayers.  The ALJPO states that NoMo 

failed to reconcile its claim that it can be a least cost provider with its statement that it will cost 

$19 million to service land near Rockwell’s proposed service territory.  In support of its claim 

that the ALJs distorted NoMo’s cost information, NoMo cites to a portion of a paragraph from 

within its initial brief.  NoMo states “…the District is currently undertaking a construction 

project that will provide major sewer interceptors and treatment facilities that will serve areas in 

the Village of Lakemoor, including land immediately adjacent to the parcels Rockwell Utilities, 

LLC (“Rockwell”) proposes to serve, at an estimated cost to the District in excess of 

$19 million.”  NoMo BOE, p. 20, citing NoMo Initial Br., p. 2.  There has been no distortion.  

Rather, the ALJPO and the cited language are completely consistent.  NoMo admits the level of 

additional spending exceeds $19 million.  What the ALJs recognized, and what NoMo fails to 

do, is reconcile NoMo’s admission with how it will be a least cost provider.   
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Exception 11:  Rockwell is a Least Cost Provider. 

Rockwell proffered an in-depth examination of the purchase price; its equity, debt and 

financing capabilities; how costs will be minimized; how the current facility’s capacity can be 

increased with little or no additional costs to ratepayers; and submitted independently audited 

financial reports.  There is nothing within the record that refutes Rockwell’s financial capabilities 

and more specifically, that it can provide service at least cost.  NoMo relies on Citizens Valley 

View Co. v. Illinois Commerce Commission for support of its allegation that because Rockwell’s 

primary source of debt funding is Kirk Corporation, it cannot provide service on a least cost 

means.  Citizens Valley View Co. v. Illinois Commerce Commission, 28 Ill. 2d 294, 192 N.E.2d 

392 (1963).  In Citizens the Court found that the Commission’s record did not support a finding 

that the petitioner was financially capable of constructing the necessary facilities.  In Citizens, 

the court determined the petitioner’s financial condition was weak.  It noted that the petitioner’s 

net worth was just $1000, the petitioner owned no facilities other than a well, and the projected 

water and sewer construction costs exceeded $1 million.  Id at 304, 398.  The Court found that 

based on its weak financial condition, the petitioner promise to furnish money if necessary to 

build the facilities was insufficient.  Id.   

Unlike the petitioner in Citizens, Rockwell already owns its water and sewer facilities.  

Rockwell has improved the system.  Rockwell has entered into agreement whereby additional 

facilities will be built at little or no cost to Rockwell or its customers.  Rockwell has invested 

over $3.5 million of capital, including $1,825,000 in cash and additional pledged capital to 

secure a letter of credit from JP Morgan Chase for and additional $1,710,000.  Rockwell has 

access to an additional available line of credit exceeding $30 million.  Rockwell has done 

significantly more than just promise the Commission it can obtain funding.  Additionally, 
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Rockwell has taken formal steps in this proceeding to obtain approval to refinance its debt at 

lower rates.  Clearly, Rockwell has provided the Commission far more than just a promise.  

Furthermore, Staff thoroughly examined Rockwell’s financial information and concluded that it 

possesses the requisite financial capability operate, maintain, and construct additional facilities.  

The supporting financial information has been admitted into the record as Rockwell Ex. 1.0R, 

JPC-1.16.  And unlike the Citizens case, the ALJPO has specifically found that Rockwell 

possesses the financial ability to undertake the proposed project.   

NoMo attempt to paint Rockwell with the same brush as the petitioner in Citizens misses 

the mark. The differences are clear and the ALJPO properly recognizes it.  NoMo Exception 11 

should be rejected. 

Exception 12:  The Many Misstatements of NoMo. 

NoMo misstates its abilities and misstates the law.  If Rockwell were to terminate service 

tomorrow, NoMo, using its own facilities, could not provide one drop of water or once ounce of 

sewer service to Rockwell’s customers.  Though NoMo claims it is ready, willing and able to 

provide services, saying its so doesn’t make it so.   

Further, NoMo misstates Commission’s duty and burden.  NoMo states, “the Staff was 

required to prove that the District was not ready, willing and able to provide the needed service, 

which the Staff has failed to do.  NoMo BOE, p. 24.  Staff is required to prove a negative?  

NoMo cites to Citizens, generally, as the basis for this proposition.  However, the holding in 

Citizens does not impose such a burden on Staff, the Commission, or Rockwell.   

Rather, in Citizens, the Court found that a competing utility already “in the field” would 

have a right to seek to serve the territory and to show that it had the ability and willingness to 

provide the service.  Citizens, at 301, 397.  Assuming, simply for the sake of argument, that 
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NoMo is “in the field,” while it may have expressed a willingness to serve, it has not proven it 

has the ability to serve.  Contrary to NoMo’s assertion, NoMo, and NoMo alone, has the burden 

to prove its abilities.  Neither the Commission, its Staff nor Rockwell have the duty or burden in 

this regard.  NoMo has not proven that it has the ability to provide water and sewer.  Further, it 

has not proven that it can do so without service interruption to Rockwell’s existing customers. 

The case law relied upon by NoMo to support its Exception 11 actually supports 

Rockwell’s position as it relates to NoMo’s Exception 12.  The Illinois Appellate Court held that 

it is appropriate for the Commission to consider the possibility of service interruption when 

considering an application for a service authority.  Ramsey Emergency Service, Ins. v. Illinois 

Commerce Commission.  367 Ill. App. 3d 351, at 361, 854 N.E.2d 809, at 816 (1st District, 

2006).  Presently, Rockwell serves hundreds of customers pursuant to its temporary certificate.  

Without a certificate, Rockwell could not continue to provide services as a public utility and its 

customers could be without water and sewer.  Consistent with Ramsey, it is completely 

appropriate for the Commission to consider that NoMo does not have the immediate ability to 

provide both water and sewer service to the proposed area and that rejecting Rockwell’s petition 

could result in service interruption to Rockwell’s customers.   

NoMo misstates it abilities and misstates the holding in Citizens.  It’s NoMo, and NoMo 

alone that has the burden to prove it is ready, willing and able to provide service.  Staff and the 

ALJPO correctly conclude that NoMo does not have the ability to provide both water and sewer 

services.  As such, NoMo failed to meet its burden and its Exception 12 must be rejected.  

Exception 13:  Attack on Staff. 

NoMo wrongly attacks Staff witness, Thomas Q. Smith due primarily to its own failings.  

As discussed above, based on Citizens, in certain circumstances the Commission may consider 
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an intervener’s capabilities.  It is the intervener’s burden to prove it capabilities.  Rather than 

provide a direct case on which the Commission could consider its abilities, NoMo chose to 

attempt to make its direct case on the cross examination of Mr. Smith.  However, Mr. Smith did 

not hold himself out as an engineering expert nor is such expertise necessary to perform the task 

assigned to him.  Rockwell believes the responsibility for the engineering prowess NoMo sought 

in the cross-examination of Mr. Smith, rests not with the Commission but with the IEPA.  

NoMo’s attack on Mr. Smith should be rejected and its request to strike his testimony be denied. 

Further, NoMo’s request to strike Staff’s testimony should be denied because NoMo 

failed to adhere to the procedural schedule set forth the by the ALJs.  On May 17, 2007, the 

parties were instructed to file motions to strike by May 30, 2007. Staff and Rockwell filed 

motions to strike.  However, once again NoMo failed to abide by the ruling of the ALJs and did 

not file a motion to strike.  What makes NoMo untimely request so egregious is the amount of 

time that has elapsed since the ALJs’ ruling.  No motion was filed by May 30, 2007.  No motion 

was made at hearing.  No motion was made immediately after the hearing.  And no motion was 

made in either of the two rounds of post hearing briefs.  Instead, NoMo has elected to remain 

silent for the past two months and do nothing. 

NoMo’s personal attack on Mr. Smith is inappropriate and misplaced.  Its request that 

Mr. Smith’s testimony be stricken is without merit and untimely and should therefore be denied. 

III. 
Conclusion 

Rather than address the relevant elements of Public Utility Act, NoMo has instead elected 

to undertake a scorched earth strategy wherein anyone who disagrees with its position is guilty of 
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collusion or incompetence.  NoMo’s fails to justify any change or modification to the ALJs’ 

Proposed Order. 

WHEREFORE, Rockwell Utilities, LLC respectfully requests the Commission adopt the 

Administrative Law Judges’ Proposed Order subject to the exceptions identified in the Brief on 

Exceptions submitted by Rockwell, and grant any and all other appropriate relief. 

 Dated:  July 26, 2007 
 

Respectfully submitted, 
 
 
 
By:    
        An Attorney for 
        Rockwell Utilities, LLC 

 
Phillip A. Casey 
Sarah N. Galipot 
Sonnenschein Nat & Rosenthal LLP 
233 South Wicker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
pcasey@sonnenschein.com 
sgalioto@sonnenschein.com 



 

 

CERTIFICATE OF SERVICE 

I, Phillip A. Casey, hereby certify that I served a copy of the Reply Brief on Exceptions 

of Rockwell Utilities, LLC upon the service list in consolidated Docket Nos. 06-0522 and 06-

0523 by email on July 26, 2007. 

  
Phillip A. Casey 

 
 



 
SERVICE LIST 

CONSOLIDATED DOCKET NOS. 06-0522 AND 06-0523 
 
 

Administrative Law Judge Leslie Haynes 
Administrative Law Judge Terrance Hilliard 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, Illinois 60601 
lhaynes@icc.illinois.gov 
thilliard@icc.illinois.gov 
 
Michael R. Borovik 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, Illinois 60601 
mborovik@icc.illinois.gov 
 
Linda M. Buell 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, Illinois 62701 
lbuell@icc.illinois.gov 
 
Tom Smith, Janis Freetly,  
Dianna Hathhorn, Scott Struck, 
Mary Everson, Bill Johnson, 
and Mike Luth 
Financial Analysis Division 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, Illinois 62701 
tsmith@icc.illinois.gov 
jfreetly@icc.illinois.gov 
dhathhor@icc.illinois.gov 
sstruck@icc.illinois.gov 
meverson@icc.illinois.gov 
bjohnson@icc.illinois.gov 
mluth@icc.illinois.gov 
 
Monica J. Mosby and Nancy Rich 
Katten Muchin Rosenman LLP 
525 West Monroe 
Chicago, Illinois 60661 
monica.mosby@kattenlaw.com 
nancy.rich@kattenlaw.com 
 

Kenneth A. Michaels Jr. 
Bauch & Michaels, LLC 
53 West Jackson Boulevard, Suite 1115 
Chicago, Illinois 60604 
kmichaels@bauch-michaels.com 


