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Intervenor, Northern Moraine Wastewater Reclamation District (the “District”), by its 

attorneys and pursuant to 83 Ill. Admin. Code §200.830, hereby submits its Brief on Exceptions 

in response to the Administrative Law Judges’, Leslie Haynes’ and Terrence Hilliard’s (“ALJ”), 

Proposed Order (“Proposed Order”) issued in the above-captioned matter on July 5, 2007.  

Additionally, the District requests oral argument in the instant proceeding pursuant to Ill. Admin. 

Code § 200.850 so that the Illinois Commerce Commission (“Commission”) may hear from all 

interested parties regarding matters that are a case of first impression for the Commission.   

EXCEPTIONS 

I. EXCEPTION #1:  THE PROPOSED ORDER IS PREEMPTED BY FEDERAL LAW AND AS A 
RESULT THE COMMISSION DOES NOT HAVE THE AUTHORITY TO ISSUE A 
CERTIFICATE TO ROCKWELL.  THE ALJ’S REFUSAL TO CONSIDER FEDERAL LAW IS 
ARBITRARY AND CAPRICIOUS. 

 
 The ALJ’s Proposed Order provides no reasoning or independent analysis for its 

conclusion that the Commission’s grant of a Certificate to Rockwell is not preempted by 

supreme federal law under principles of conflict preemption.  Rather, the ALJ recounts the 

Staff’s and Rockwell’s arguments, then adopts them in a wholesale and perfunctory manner.  In 

doing so, it is unclear whether the ALJ is simply recounting Staff’s and Rockwell’s arguments or 

actually adopting their arguments as the basis for the Proposed Order.   

Regarding the District’s position, although the ALJ recounts and then summarily 

discounts the District’s position, the ALJ fails to address the federal Clean Water Act regulations 

and the federal and Illinois cases offered by the District.  The ALJ’s failure to even discuss or 

consider these authorities ultimately requires the conclusion that the Commission is above all 

law except the Illinois Public Utilities Act (“PUA”):   

“This is the wrong forum for that [the preemption] argument.”  We have no 
authority to reevaluate the decisions of the IEPA in its area of expertise.  We are 
charged only with the enforcement of the PUA and its regulations.  The record 
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indicates that Rockwell has met the standards established under the PUA for the 
issuance of a Certificate of Public Convenience and necessity.  That is our only 
concern.”  (Proposed Order at 24).  

 
 “Moreover, if the District considers the Commission’s enforcement of a valid State law 
(Section 8-406 of the Act) to be preempted by federal statute (i.e., the CWA), it 
certainly has remedies, but not before the Commission.”  (Proposed Order at 18). 
   

The ALJ’s view is that until another forum declares the Commission’s authority to issue a 

Certificate to Rockwell preempted, the Commission can ignore the United States Constitution, 

the federal Clean Water Act and its regulations and the applicable federal and Illinois case law.   

The ALJ cites no authority for this novel and patently incorrect statement.  See, e.g., Crain 

v. Lucent Tech., Inc., 317 Ill.App.3d 486, 492, 739 N.E.2d 639, 645 (5th Dist. 2000) (even when 

Congress has not completely displaced state regulation of a specific subject or object, state law is 

preempted to the extent it conflicts with federal law); ALJ Eve Moran, Court Review of Orders 

Entered by the Illinois Commerce Commission, March 26-27, 2007, attached as Ex. A to the 

District’s Reply Br. at 4(noting that the PUA provides that reversal of a Commission order is 

warranted where the order is in violation of the State or federal constitution or laws).  The ALJ’s 

refusal to consider controlling federal law, here the Clean Water Act, is arbitrary and capricious. 

II. EXCEPTION #2:  IN SECTION VI, SUBSECTIONS B, C AND D, PAGES 17-24, THE ALJ’S 
PROPOSED ORDER ERRONEOUSLY ASSUMES THAT BECAUSE THE ILLINOIS 
ENVIRONMENTAL PROTECTION AGENCY (“ILLINOIS EPA”) ISSUED PERMITS TO 
ROCKWELL, THERE IS NO CONFLICT WITH THE CLEAN WATER ACT. 

The ALJ asserts that the District’s argument that the permits issued to Rockwell and 

Lakemoor Building Corporation (“Lakemoor”) violate the Clean Water Act, 33 U.S.C. §1251 et 

seq. (“CWA”), fail as classic circular reasoning.  However, the ALJ’s Proposed Order is based 

on classic circular reasoning.   The ALJ asserts that because the Illinois EPA has the authority to 

issue permits and has issued permits to Lakemoor and Rockwell for the past twenty years, then 

there is no preemption violation: 



 4

The District’s argument fails as circular reasoning.  In other words, if the IEPA has the 
authority to carry out the wastewater scheme of the CWA and it has awarded permitting 
to Lakemoor for the past twenty years and now to Rockwell, then there is no 
preemption violation. 

 
(Proposed Order at 18.)1  The assumed (but unproven) premise of the ALJ’s reasoning is that 

because the Illinois EPA has the authority to administer the CWA in Illinois and issue permits to 

wastewater treatment plants, Illinois EPA must have issued such permits in accord with the 

CWA.   

The record is devoid of evidence on this point and in fact, the only evidence on the issue 

is the testimony of Rockwell witness Jeremy Lin, who agrees that under the CWA, the Illinois 

EPA has the duty to issue a permit “only upon proof that the facility that is the subject of 

permitting will not cause a violation of the Act or the regulations thereunder.”   (Rebuttal 

Test. of Jeremy Lin, May 4, 2007, 1:11-12, 2:23-44, 3:45-48.)  However, neither Mr. Lin nor any 

other witness provided any evidence supporting the conclusion.  The ALJ just assumes the 

authority to issue a permit means it was done correctly.  This is classic circular reasoning which 

the ALJ derides.  Simply because an agency issues a permit or sanctions an action in 

administering the CWA or another federal environmental statute – no matter how long or how 

often -- does not mean the permit complies with the CWA or federal statute.  

In fact, the District cited several federal cases explaining this very principle – cases 

which the ALJ simply ignored.  United States v. City of Toledo, 867 F. Supp. 603, 606-607 (N.D. 

Ohio 1994) (Ohio DEP excused compliance with CWA permit’s effluent limits and the court 

                                                 
1   In logic, circular reasoning and its related fallacy of begging the question  are described as the logical fallacy in 
which the conclusion of an argument is implicitly or explicitly assumed in one of the premises.  
http://en.wikipedia.org/wiki/Begging_the_question.  See, e.g., People v. Payne, 194 Ill. App.3d 238, 242-243, 550 
N.E.2d 1214, 1216 (1st Dist. 1990) (condemning the “hopelessly circular reasoning” that entry in a residential 
burglary which must be accompanied by intent stands proven by the entry itself”).   Here the ALJ incorrectly 
reasons that Illinois EPA issued permits which implies they were issued correctly and in accord with the CWA and 
therefore there can be no preemption.  Rather, whether the permits were issued in accord with the CWA is the issue 
to be proven or the argument fails to prove anything because it takes for granted what it is supposed to prove. 
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held that Ohio EPA could not do so without following appropriate procedures under CWA); 

United States v. Ohio Edison Co., 725 F. Supp. 928, 932-933 (N.D. Ohio 1989) (state 

environmental agency could not suspend requirements of CWA and had to follow Act’s 

procedures); Citizens for a Better Env’t – California v. Union Oil Co, 861 F. Supp. 889 (N.D. 

Cal. 1994), aff’d, 83 F.3d 1111 (9th Cir. 1996) (finding that defendants could not rely upon 

permits that were not issued in accordance with standards and procedures specified in federal 

agency regulations).  The Ninth Circuit summed it up succinctly, noting that the procedural and 

substantive regulations of the CWA “cannot be evaded with the cooperation of compliant state 

regulatory authorities.”  83 F.3d at 1120.  See also People v. ex rel Madigan v. PSI Energy, Inc., 

364 Ill.App.3d 1041, 847 N.E.2d 514 (5th Dist. 2006) (action by state of Indiana to require 

power plant to operate under special protocol was preempted by federal Clean Air Act).  The 

ALJ ignored all of this authority, without explanation.   

The ALJ also relies on the fact that the Illinois EPA issued permits to Lakemoor from 

1987 to 2007.  Again, the ALJ provides no analysis or reasoning as to the legal effect of this fact.  

Nor could the ALJ.  In United States v. City of Toledo, the City argued that the U.S. EPA was 

estopped from enforcing the requirements of the City’s National Pollutant Discharge Elimination 

System (“NPDES”) permits because of U.S. EPA’s failure to earlier address the lawfulness of 

Ohio DEP’s issuance of a letter purportedly excusing the City from its obligation to comply with 

the CWA.  Following decisions from a number of other courts, the court found that principles of 

estoppel were not available where a governmental agency has simply acted in an indifferent, 

passive or negligent manner.  867 F. Supp. at 607-608; see also United States v. Ohio Edison 

Co., 725 F. Supp. 928 (N.D. Ohio 1989); United States v. Sharon Steel Corp., 30 Env’t Rep. 

1778 (N.D. Ohio 1989).  The court held that the government’s delay in acting was no defense to 

non-compliance with the CWA.  Id.  
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The ALJ’s assumption that Lakemoor’s permit somehow proves the conclusion that 

Illinois EPA permits were properly issued demonstrates further circular reasoning.  The 

underlying premise – the Lakemoor plant which Rockwell bought had Illinois EPA operating 

permits in the past, means there was and is compliance with the CWA.  Rather, whether there is 

compliance with the CWA is the issue to be proved.  The fact that permits were issued does not 

demonstrate compliance.  The ALJ also implicitly equates, without reference to any facts, the 

wastewater treatment system Lakemoor operated with Rockwell’s proposed wastewater 

treatment system.  Lakemoor’s system served one apartment project of 496 apartments, not the 

multiple subdivisions that Kirk identifies in its petition for a Certificate.  (Revised Direct Test. of 

Jeremy Lin, March 21, 2007, 4:82-5:86.)  The private owner undisputedly did a poor job of 

operating the system and ultimately, for other reasons, ended up confined in a federal 

penitentiary in another state.  (Rockwell Initial Br. at 2-3.)  Unlike Lakemoor, Rockwell’s “best 

projection” is that Rockwell Properties expects to increase “the average number of single family 

homes and town homes  . . . to 364 in 2008, 581 in 2009 and 810 in 2010.”  (Revised Direct Test. 

of Jeremy C. Lin, March 21, 2007, 4:82-84, 5:85-92).  Rockwell’s proposed wastewater 

treatment is not the same as Lakemoor’s and the fact that Lakemoor operated with permits in the 

past does not demonstrate that there is no conflict with the federal Clean Water Act.  

III. EXCEPTION #3:  THE PROPOSED ORDER IGNORES THE UNDISPUTED FACT THAT 
NEITHER THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY NOR ROCKWELL 
FOLLOWED THE CLEAN WATER ACT’S REGULATORY REQUIREMENTS SET FORTH IN 
THE ILLINOIS ADMINISTRATIVE CODE.  

 
The ALJ turns a blind eye to the undisputed fact that neither the Illinois EPA nor 

Rockwell followed the CWA’s regulatory scheme.  The CWA establishes a regulatory scheme 

for wastewater treatment.  The CWA requires that, in carrying out the CWA’s regulatory 

scheme, the state administering agency, here the Illinois EPA, promulgate a Water Quality 
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Management Plan (“WQMP”) establishing boundaries for wastewater treatment systems, 

including treatment facilities and interconnecting sewer systems.  33 U.S.C. §1288; Inland Steel, 

154 Ill.App.3d at 893-897, 507 N.E.2d at 214-217.  In administering the WQMP, the Illinois 

EPA is the designated agency of the State for purposes of carrying out the mandates of the CWA.  

415 ILCS 5/1004(m).  The State has designated a number of area wide planning agencies for the 

various regions of Illinois as required by Section 208(a) of the CWA, 33 U.S.C. § 1288(a).  The 

area wide planning agency for the area Rockwell seeks to serve is the Northeastern Illinois 

Planning Commission (“NIPC”), now also known as the Chicago Metropolitan Agency for 

Planning after its merger in 2006 with the Chicago Area Transportation Study (CATS).  (See 

Section 33.5 of the Northeastern Illinois Planning Act, 70 ILCS 1705 et seq., and implementing 

regulations entitled “Fees for Reviewing Applications to Change the Boundaries of a Wastewater 

Facility Planning Area,” 35 Ill. Admin. Code Part 399.)  Pursuant to the CWA authority 

designated to it, NIPC is responsible for establishing smaller regional areas with defined 

boundaries, referred to as “Facility Planning Areas,” or FPAs, which establish boundaries for 

regionalized sewage treatment.  Each FPA is managed by a Designated Management Agency.  In 

other words, each FPA is “an area in which a designated management authority .  .  .  has the 

authority to plan, design, construct, own and operate sewer facilities, including wastewater 

treatment facilities.”   Town of Sugar Loaf v. Ent’l Prot. Agency, 305 Ill.App.3d 483, 484-485, 

712 N.E.2d 39,  394-395 (5th Dist. 1999) (emphasis added).  As the Second District noted in 

Inland Steel, “these [FPA] boundaries determine to which treatment facility the sewer 

system of a newly developed property must connect.”  Inland Steel, 154 Ill.App.3d 890, 507 

N.E.2d 213, 214 (emphasis added). 

 Illinois EPA addresses this point in the “Illinois Water Quality Management Plan 

Amendment Package” (Bureau of Water 1992), which states: 
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Proposals for new domestic wastewater treatment facilities from public and/or private 
entities are viewed as requests for “designation as a management authority.”  Interim 
standing is provided and amendment proposals are accepted from these groups. 

 
Rockwell and the Staff ignore the DMA issue, which is critical because under the regulatory 

scheme established by the CWA, Rockwell is required to file a petition with NIPC to replace the 

District as the DMA for the Subject Area and designate Rockwell as the new DMA for the 

Subject Area.  Rockwell has utterly failed to follow these procedures at NIPC as required.  (See 

Inland Steel, 154 Ill.App.3d at 893-897, 507 N.E.2d at 214-217).  

 Under this regulatory scheme, if an entity desires to provide wastewater treatment in an 

area within an FPA, it must become the DMA for the FPA.  The CWA, and Illinois law 

implementing the CWA regulatory framework for wastewater treatment, provide specific, formal 

procedures that must be followed for filing and review of such a request.  (See, e,g., 40 C.F.R. 

§130.9(d); 35 Ill. Adm. Code Part 351; the Illinois Water Quality Management Plan Amendment 

Package” (Bureau of Water 1992), supra; 35 Ill Adm. Code Part 399.)  Without complying with 

these specific and formal procedures and becoming the DMA, an entity cannot provide 

wastewater treatment within the FPA.  Notably, the Illinois EPA recently denied the Village of 

Caseyville’s request to construct a trunk sewer to an area not within its FPA.  (See Letter from 

Illinois EPA to the Village of Caseyville denying its request to construct a trunk sewer because 

the proposed project was not within its FPA, attached to the District’s Initial Br. as Ex. 2). 

In short, there is a specific regulatory process an entity must go through to become a 

DMA and to provide wastewater treatment service within an FPA.  Rockwell has not followed 

this federally mandated process.  In fact, John Carroll, Rockwell’s President testified that he was 

familiar with NIPC but Rockwell had never filed an application with NIPC to become the DMA 

for the area Rockwell seeks to serve.  (June 1, 2007 Evidentiary Hr’g Tr., 160:9-13, 164:3-18.)  
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To the extent Illinois EPA has issued permits to Rockwell or to the plant that will serve the 

Subject Area, Illinois EPA has not followed this federally mandated process. 

IV. EXCEPTION #4:  IN SECTION VI, SUBSECTION B, PAGES 17-18, THE ALJ’S PROPOSED 
ORDER IS ARBITRARY AND CAPRICIOUS BECAUSE IT ERRONEOUSLY PROVIDES THAT 
THE COMMISSION IS NOT REQUIRED TO CONSIDER CONTROLLING FEDERAL LAW IN 
DECIDING WHETHER TO ISSUE A CERTIFICATE . 

 
Contrary to the ALJ’s unsupported conclusion, the Commission is subject to the United 

States Constitution and principles of conflict preemption, which apply here.  (E.g., Bath v. 

Petroleum Storage, Inc. v. Sovas, 309 F.Supp.2d 357, 366 (N.D.N.Y. 2004) (explaining express, 

implied and conflict preemption) (citing Volt Info. Sciences, Inc. v. Bd. of Trustees of Leland 

Stanford Junior Univ., 489 U.S. 468 (1989); Valstad v. Cipriano, 357 Ill.App.3d 905, 828 

N.E.2d 854, 872 (4th Dist. 2005) (recognizing express, implied and conflict preemption)).   

Here there is a direct conflict between granting a Certificate to Rockwell authorizing it 

serve the Village of Lakemoor (the “Subject Area”) while at the same time the CWA provides 

that the District is the Designated Management Agency (“DMA”) for the Island Lake/Northern 

Moraine Facility Planning Area (“FPA”) comprising portions of  McHenry and Lake Counties, 

including the Village of Lakemoor.  Under the CWA, Lakemoor’s sewer system “must connect” 

to the District’s wastewater treatment facility – not Rockwell’s facility because the District, not 

Rockwell, is the DMA for the FPA which includes the Village of Lakemoor.  (E.g., Town of 

Sugar Loaf v. Envt’l Prot. Agency, 305 Ill.App.3d 483, 484-485, 712 N.E.2d  393, 394-395 (5th 

Dist. 1999) (each FPA under the CWA is “an area in which a designated management authority . 

. . has the authority to plan, design, construct, own and operate sewer facilities, including 

wastewater treatment facilities.”); Inland Steel Mortgage Acceptance Corp. v. Carlson, 154 

Ill.App.3d 890, 507 N.E.2d 213, 214 (2d Dist. 1987) (“these [FPA] boundaries determine to 

which treatment facility the sewer system of a newly developed property must connect.”) 
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(emphasis added)).  The ALJ’s refusal to even consider these authorities is arbitrary and 

capricious.   

The arbitrary and capricious nature of the ALJ’s refusal is further shown by the assertion  

that a Staff witness, Thomas Q. Smith, could not consider relevant or controlling law outside of 

the PUA.  Amazingly, the ALJ claims it was “absurd” for Staff member and witness Thomas Q. 

Smith to consider any other federal or state laws outside of the PUA “Because Mr. Smith is not 

an attorney, he would not have occasion to consider the relevancy of other laws, if in fact, other 

laws might even be relevant.”  (Proposed Order at 18.)  Yet, the Proposed Order relies partially 

or solely on Smith’s testimony in concluding that the Commission should issue a Certificate to 

Rockwell.  (Proposed Order at 6-9.)  The Commission cannot ignore or insulate itself from the 

requirements of federal and state laws addressing wastewater treatment systems by relying on 

witnesses who are not attorneys.  The ALJ’s claim regarding Mr. Smith’s inability to consider 

controlling law is, to use the ALJ’s language,  patently “absurd.”  It is also patently arbitrary and 

capricious.  State regulatory personnel cannot ignore controlling federal law because they are 

non-attorneys. 

Tellingly, when an attorney tried to offer testimony regarding the regulatory scheme of 

the CWA, the ALJ prohibited the attorney from testifying.  The ALJ summarily struck the 

“direct rebuttal” (sic) testimony of the District’s President, Kenneth Michaels because Mr. 

Michaels was also an attorney.  (ALJ Order of June 8, 2007.)  Portions of Mr. Michaels’ 

testimony explained the regulatory scheme of the CWA, how the District obtained the right to 

function as the DMA for the FPA that included the parcels Rockwell sought to serve and that, as 

the DMA, the District was the sole planning and wastewater servicing authority for these parcels.  

(Direct Test. of Kenneth A. Michaels, April 20, 2007, 3:7-8; Rebuttal Test. of Kenneth A. 

Michaels, Jr. 1:1-4:9, with attached District’s Resp. to Staff’s Second Data Requests NMTQS 
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2.1-2.13).  The order striking this attorney’s testimony conflicts with the ALJ’s view in the 

Proposed Order that only attorneys can consider the effect of laws outside of the PUA.  Yet, 

when attorney Michaels attempted to provide this information, he was barred from doing so.  

The order striking Mr. Michaels’ testimony and the Proposed Order take opposing positions on 

the same issue, further demonstrating that the ALJ’s Proposed Order is patently arbitrary, 

capricious and should be rejected.2   In the ALJ’s view, the Commission cannot consider 

controlling laws because its Staff cannot provide information about them because they are not 

attorneys and yet attorneys associated with a party who have knowledge of controlling laws 

cannot provide information about them.  In addition to being arbitrary and capricious, such 

reasoning is, to use the ALJ’s language, “absurd.”   

As further evidence of the totally arbitrary and capricious nature of the Proposed Order, 

the ALJ completely overlooks the District’s Response to Staff Data Requests NMTQS 2.1 – 

2.13, which was an exhibit to Mr. Michaels’ testimony.  The District’s Response explains in 

detail the CWA’s regulatory framework, including the fact that the District is the DMA for the 

area Rockwell seeks to serve and that only the DMA can provide service, absent a change in the 

DMA through the prescribed regulatory process.   

Here, there is no dispute that the District is the DMA for the FPA that includes the 

Subject Area.  Rockwell, in fact, admits that “the property at issue is physically located within 

the Village of Lakemoor. . . .”  (Rockwell’s Objection to Pet. to Intervene ¶1.)  In fact, the 

District attached a map of its FPA to its Verified Amended Petition to Intervene which shows the 

District’s FPA includes the Village of Lakemoor.  (See District’s Verified Am. Pet. to Intervene 
                                                 
2   The ALJ struck Mr. Michaels’ “direct rebuttal” testimony on motions of the Staff and Rockwell, made two days 
before the June 1, 2007 hearing.  Prior to the hearing Mr. Michaels offered to withdraw his appearance, in accord 
with Illinois cases.  He had appeared at several status hearings although Katten Muchin Rosenman served as lead 
counsel throughout the proceedings.   The ALJ refused, without providing any reasons.  She later struck Mr. 
Michaels’ “direct rebuttal” (sic) testimony without explanation. 



 12

at Exs. A and B).  Neither Rockwell, Staff or the ALJ dispute this fact.  Yet, the ALJ’s Proposed 

Order fails to even cursorily explain why the Commission can issue a Certificate for another 

entity to provide wastewater treatment services instead of the District, the DMA for the FPA 

where the Village of Lakemoor is located, when the CWA and federal and Illinois cases are to 

the contrary.   

V. EXCEPTION #5:  IN SECTION VI, SUBSECTION C, PAGES 19-24, THE ALJ 
ERRONEOUSLY FRAMES THE ISSUE AS ONE OF COMPLETE PREEMPTION, ASSERTING 
THAT THE CWA’S FPA PROCESSES DO NOT PREEMPT THE COMMISSION’S 
AUTHORITY TO ISSUE A CERTIFICATE ONCE THE COMMISSION IS SATISFIED THAT 
ROCKWELL’S PROPOSAL WILL PROMOTE THE PUBLIC CONVENIENCE. 

 
 As the ALJ did with the Staff’s arguments, the ALJ parrots Rockwell’s argument that 

Rockwell’s proposed wastewater treatment system is not subject to the CWA’s  FPA notification 

and DMA consultation requirements.  The ALJ adopts Rockwell’s conclusion without any 

examination of the statutory provision that Rockwell relies upon for this claim, belatedly first 

asserted in its reply brief.  The thrust of Rockwell’s argument is that because its wastewater 

treatment system is a spray irrigation system, it does not require an NPDES Permit, and thus the 

FPA planning processes found in the CWA are not at issue.  In other words, Rockwell asserts 

that it can ignore the fact that the District is the DMA for the FPA which includes the Village of 

Lakemoor because Rockwell’s proposed system does not require an NPDES permit.  As the ALJ 

notes, “while the facility may be within the boundaries of a sub-FPA or an FPA, or a DMA, none 

of those planning bodies or documents is affected by the continued existence and operation of 

the Rockwell system.”  (Proposed Order at 20). 

 Rockwell and the ALJ support this claim by citing to a broad provision of the CWA, 33 

U.S.C. §1342 and the original permit date for Lakemoor in 1987.  However, 33 U.S.C § 1342 

says nothing about excluding water spray irrigation wastewater treatment systems from the 

provisions of the Act governing wastewater treatment systems, or systems originally permitted in 
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1987.  Rather, 33 U.S.C. §1342, Section 402 of the CWA, governs NPDES permits.  An 

examination of its detailed subsections (a) through (q) shows that it does not exclude spray 

water irrigation systems or systems that do not require NPDES permits from compliance with 

Section 208.     

 In the same vein, the CWA’s provision regarding wastewater treatment, Section 208, 33 

U.S.C. §1288, contains broad language applying to all sources of pollution, including the 

lagoons that Rockwell’s proposed system is to use: 

§1288 Areawide waste treatment management 
(b)  Planning process 
(2) Any plan prepared under this process [which identifies areas within each 
state and is described in (a)] shall include, but not be limited to: 
(K) a process to control the disposal of pollutants on land or in subsurface 
excavations within such area to protect ground and surface water quality.  
(emphasis added). 

 
Section 208 plainly provides that Rockwell has to comply with the planning requirements of the 

CWA.  As explained fully in the District’s Verified Petition to Intervene, Initial Brief, Reply 

Brief, Mr. Michaels’ stricken testimony, and Responses to Staff Data Requests NMTQS 2.1 – 

2.13, this means if Rockwell wants to serve the Village of Lakemoor, it must become the DMA 

for the FPA that includes that area.  In addition to Section 208 specifically including the lagoon 

system that Rockwell intends to use, the plain language of Congressional declaration of purpose 

to the CWA refers to area wide sewage treatment, not selective treatment of wastewater 

systems.  33 U.S.C. §1281 (a) through (f). 

VI. EXCEPTION #6:  IN THE SECOND PARAGRAPH OF SECTION I, PAGE 1, THE ALJ 
ERRONEOUSLY CONCLUDES THAT ROCKWELL SATISFIED THE REQUIREMENTS OF 83 
ILL. ADMIN. CODE 200.150(B). 

 
The ALJ incorrectly avers that all “municipalities located within 1½ miles of the areas in 

question were provided a copy of the Petition in Docket 06-0522 in accordance with 83 Ill. Adm. 

Code 200.150(b) . . . .”  (Proposed Order at 1.)  The District was not provided with notice in 
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accordance with 83 Ill. Admin. Code 200.150(b) and only obtained knowledge of Rockwell’s 

Petition through third parties.  (Verified Am. Application for Reh’g at ¶¶ 4-5; District’s Initial 

Br. at 3.)  Upon hearing of Rockwell’s Petition, the District filed, and was granted, leave to 

Intervene in this matter.   

The District is a municipal corporation organized pursuant to the Sanitary District Act of 

1917, 70 ILCS 2405/1, et seq.  The District is located within 1½ miles of the service territory.  In 

fact, the District has sewers located within 1,000 lineal feet of the proposed territory and an 

interceptor less than one mile.  (District’s Verified Am. Application for Reh’g, ¶ 27.)  As such, 

83 Ill. Admin. 200.150(b) requires Rockwell to serve the District with notice of its Petition but 

Rockwell failed to do so.  Thus, the ALJ’s statement is incorrect.  The District requests that the 

ALJ strike this statement and include language acknowledging Rockwell’s failure to give proper 

notice to the District. 

VII. EXCEPTION #7:  IN THE FOURTH PARAGRAPH OF SECTION I, PAGE 2, THE ALJ 
DISREGARDS THE TESTIMONY OF DISTRICT PRESIDENT AND WITNESS, KENNETH A. 
MICHAELS, JR. 

 
In recounting the individuals providing testimony at the evidentiary hearing, the ALJ 

failed to acknowledge the testimony of District president and witness, Kenneth A. Michaels. 

(Proposed Order at 2.)  Despite the District’s unyielding objections, the ALJ decided to strike the 

entirety of Mr. Michaels’ testimony.  As previously argued, striking the entire testimony of the 

District’s most important and most knowledgeable witness made it impossible for the District to 

fairly participate in these proceedings.  (See District’s Resp. to Mots. To Strike at 2-5; Initial Br. 

at 16.)  At the very least, the Proposed Order should correctly reflect the fact that Mr. Michaels 

did indeed provide testimony, some of which the ALJ now claims the District failed to put forth.  

The District requests that the ALJ amend the Proposed Order to add that Mr. Michaels testified 
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on behalf of the District and to acknowledge that she granted Rockwell’s and the Staff’s Motions 

to Strike Mr. Michaels’ testimony in its entirety. 

VIII. EXCEPTION #8:  THE ALJ IMPROPERLY STRUCK ALMOST ALL OF THE DISTRICT’S 
TESTIMONY AND AS A RESULT THE PROPOSED ORDER IS BASED ON AN INCOMPLETE 
RECORD AND IS THEREFORE ARBITRARY AND CAPRICIOUS.   

 
 The District offered the testimony of three witnesses, the District’s President Kenneth A. 

Michaels, an accountant, George Roach, and an engineer, Robert Scott Trotter.  On June 8, 2007, 

the ALJ struck all of Mr. Michaels’ and Mr. Roach’s testimony and the majority of Mr. Trotter’s 

Rebuttal Testimony.  (See ALJ Order of June 8, 2007.)  The Order was the result of two almost 

identical motions to strike filed on May 30, 2007, less than two days before the scheduled 

hearing of June 1, 2007.  Rockwell had no realistic opportunity to file a written response prior to 

hearing. 

At the June 1, 2007 hearing, the ALJ was initially unwilling to allow the District time to 

respond.  The District’s counsel pointed out that the ALJ’s position raised serious due process 

issues and that Mr. Michaels, the District’s President, was the only witness who could present 

information to the Commission as to how the CWA requirements worked and how they were 

implemented at the District: 

There are very serious due process concerns with telling The District late on 
Thursday in the E-mail that we received from the Commission that we could respond by 
either filing a brief early this morning, Friday, or responding with arguments on the 
record at this morning’s hearing.  That is less than one business day to respond to 20 
pages of briefs seeking to strike virtually all of The District’s case and all of its exhibits, 
and that one business day is the day before the hearing when, of course, we were busy 
preparing for the hearing. . . .   (June 1, 2007 Evidentiary Hr’g Tr., 141:15-142:3). 
 

Mr. Michaels is the only district witness who can provide the comprehensive 
testimony that The District is presenting, including interaction of the various 
requirements to which The District and utilities are subject and how in practice these 
requirements work together and implemented in a consistent way.  (June 1, 2007 
Evidentiary Hr’g Tr., 143:16-22). 
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Ultimately, after conferring, the ALJ agreed to give the District  one (1) business day to 

respond, hardly enough time to address a motion to strike almost all of a party’s testimony 

and exhibits.  

 The Staff and Rockwell’s motions to strike appeared to be coordinated.  They made 

almost identical legal arguments and were filed within four minutes of each other shortly 

before 5:00 p.m.  Both motions contended that Mr. Michaels’ testimony should not be 

allowed because he was an attorney who entered an appearance in the case – and therefore 

could not be a witness.   

The District asked the ALJ to consider two key points:  (1) Mr. Michaels entered his 

appearance because lead counsel had suffered a computer problem, failed to appear at a 

status hearing and Mr. Michaels stepped in and did so; and (2)  Mr. Michaels would 

withdraw his appearance so he could testify, as sanctioned by Illinois law.  (District’s Resp. 

to Mots. to Strike at 2; see, e.g., Lavin v. Civil Serv. Comm’n, 18 Ill.App.3d 982, 310 N.E.2d 

858 (1st Dist. 1974); Will v. Comprehensive Accounting Corp., 776 F.2d 665, 676 (7th Cir. 

1985); U.S. v. Morris, 714 F.2d 669, 671-672 (7th Cir. 1983); June 1, 2007 Evidentiary Hr’g 

Tr.,150:22-151:19.)  Moreover, the District noted that the policy behind the rule – 

preventing jury confusion by allowing a person to serve in two roles – was satisfied if Mr. 

Michaels withdrew his appearance.  He would only be a witness.  Moreover, there was no 

risk of confusion about Mr. Michaels’ role before two ALJ’s – the hearing was not a jury 

trial.  The Staff and Rockwell argued that Mr. Michaels had previously spoken at status 

hearings, ignoring the issue of how this prejudiced either of them or the District in any way.  

Weil, Freiburg & Thomas v. Sara Lee Corp., 218 Ill.App.3d 383, 577 N.E.2d 1344 (1st Dist. 

1991) (“disqualification is regarded as a drastic measure . . . which courts should grant only 



 17

when the movant can show that the lawyer’s testimony is likely to prejudice the testifying 

lawyer’s own clients”) (emphasis added).  

 The ALJ struck all of Mr. Michaels’ testimony, doing so only a few hours after Staff 

and Rockwell filed almost simultaneous replies on June 8, 2007.  The ALJ’s June 8, 2007 

order, like the Proposed Order, says nothing about the authorities provided by the District, 

nor does it offer any reason why all of Mr. Michaels’ testimony was struck.  (ALJ Order of 

June 8, 2007).  

 Moreover, Mr. Michaels’ testimony offered more than legal conclusions, a claim the 

motions to strike also made.  His rebuttal testimony explained how the District is subject to 

CWA requirements and how it became the DMA for the FPA that includes the area 

Rockwell seeks to serve – which is not a legal conclusion.  (Rebuttal Test. of Kenneth A. 

Michaels, May 18, 2007).  The bulk of his direct testimony explained the District’s 

wastewater treatment system and how it could quickly and fairly provide service to the 

Subject Area.  (Direct Test. of Kenneth A. Michaels, April 20, 2007).  The ALJ’s Proposed 

Order claims the District never provided any such information and Thomas Q. Smith 

observed that “no other utility was currently capable of providing water and sewer serviced 

to Rockwell’s customers.”  (Proposed Order at 6.)  The ALJ’s Proposed Order is 

disingenuous because the ALJ  struck the information provided on this very subject and then 

claimed that there was no such information.  The ALJ’s Proposed Order is, accordingly, 

arbitrary and capricious.   

 Similarly, the ALJ struck the entirety of George Roach’s rebuttal testimony which 

went directly to whether Rockwell could financially maintain the wastewater treatment 

service it proposed to provide.  Likewise, the ALJ struck portions of Robert Scott Trotter’s 

testimony, an engineer who responded to the testimony of Rockwell’s engineer, Jeremy Lin, 
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explaining the engineering deficiencies in Rockwell’s proposed system.  Rockwell had 

argued that the Roach and Trotter testimony had somehow been filed out of order, yet 

Rockwell had filed surrebuttal testimony and never explained how it was prejudiced by the 

testimony nor did it identify any rule or regulation requiring the order of testimony they 

claimed governed.  Rather, the testimony the District submitted was filed in accordance with 

the ALJ’s scheduling order.  Yet, the ALJ claims that Rockwell is the least cost option and 

its system can adequately serve the Subject Area by refusing to consider contrary testimony 

that was legitimately offered according to the ALJ’s scheduling order and to which both the 

Staff and Rockwell had the full opportunity to reply. 

 The ALJ’s order of June 8, 2007 was unwarranted and is unsupported by any statute 

or case law.  The record before an administrative agency must show impartial inquiry into 

the facts and it should never appear that the proceedings are aimed at proving the position of 

one party.  (E.g., Lavin v. Civil Serv. Comm’n, 18 Ill. App.3d 982, 310 N.E.2d 858 (1st Dist. 

1974)).  Yet, the record in this case reflects a coordinated hostility and the striking of almost 

all of the District’s testimony, all aimed at rushing to provide Rockwell with a Certificate 

without considering all of the facts.  The Proposed Order is arbitrary and capricious. 

IX. EXCEPTION #9:  IN THE SIXTH PARAGRAPH OF SECTION III, PAGE 5, THE ALJ MAKES 
AN INCORRECT AND UNSUPPORTED ASSUMPTION AS TO THE VILLAGE OF 
LAKEMOOR’S “ANTICIPAT[ION].” 

 
The ALJ’s finding that “the Village [of Lakemoor] anticipated that the parcels within the 

proposed service territory would obtain water and sewer services from the System, and not the 

Village [of Lakemoor] or any other service provider” (Proposed Order at 5) is dead wrong.  At 

no time has a representative of the Village of Lakemoor testified in this matter, nor has an 

affidavit been provided or any other direct evidence documenting the Village of Lakemoor’s 

“anticipation.”  The ALJ cannot assume that simply because the Village has approved for 
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development the parcels located within the service territory, that the Village intended to grant 

Rockwell a monopoly on water and wastewater treatment service to this same area.   

Even if the Village “anticipated” that Rockwell would serve the proposed service 

territory, a local government’s “anticipation” is not a factor to be considered when making an 8-

406(b) analysis or when discerning whether Rockwell has met its legal burden to warrant a 

Certificate of Public Convenience and Necessity.  To be sure, no statutory authority cited by the 

ALJ in the Proposed Order requires that a Certificate be issued to the servicer selected by the 

Village.  (See Proposed Order at 2-4.)  As such, the District requests that the ALJ strike this 

sentence from the Proposed Order as incorrect, unsupported and irrelevant. 

 
X. EXCEPTION #10:  IN THE EIGHTH PARAGRAPH OF SECTION IV, SUBSECTION A, PAGE 7, 

THE ALJ DISTORTS THE DISTRICT’S PLEADINGS TO ERRONEOUSLY CONCLUDE THAT 
THE DISTRICT HAS NO SEWER FACILITIES WITHIN THE PROPOSED TERRITORY AND 
THAT “IT WILL COST 19 MILLION DOLLARS TO SERVE THE LAND NEAR ROCKWELL’S 
PROPOSED SERVICE TERRITORY.” 

 
In an attempt to show, without proper investigation, that the District, an existing utility 

adjacent to the proposed service area, is not ready, willing and able to provide service to the 

parcels identified in the Petition, the ALJ distorts the District’s pleadings and erroneously 

misstates the District’s capabilities.  For its conclusion that “the District has no sewer facilities 

within the proposed service territory,” the ALJ cites to paragraph 28 of the District’s Verified 

Application for Rehearing.  (Proposed Order at 7.)  Amazingly, the ALJ ignores the preceding 

paragraph 27 in which the District states that it “has sewers located within 1,000 lineal feet and 

an interceptor less than one mile of the subject property.”  (District’s Verified Am. Application 

for Reh’g, ¶ 27.)  Further, District witness Scott Trotter testified at the hearing that the District’s 

lift station #7 which serves the Village of Lakemoor and is tributary to the proposed service 

territory, currently has 120,000 gallons/day of capacity.  (Scott Trotter Test., 8:13-15.)  The fact 
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that the ALJ has selectively chosen to point out that the District’s sewers are not “within” the 

proposed territory distorts the true facts.  (Proposed Order at 7.)  Where you have a new 

subdivision development, as here, the developer is responsible for installing sewers within the 

subdivision and then connecting to the existing utility’s sewers, i.e. the District.  This process is 

exemplified by Rockwell Place’s decision in this case to (1) install sewers within its new 

subdivision, and then (2) connect to the Facility now owned by Rockwell Utilities instead of 

connecting to the District’s sewers which are tributary to the proposed service territory.  Thus, it 

should be noted that while the District did not have sewers within the proposed subdivision, 

neither did any other utility, including Rockwell.  The District requests that the ALJ strike its 

conclusion that “the District has no sewer facilities within the proposed service territory” as 

irrelevant and a distortion of the facts and circumstances of the case. 

Next, the ALJ continues their distortion of the record by suggesting that it will cost the 

District “$19 million dollars to serve land near Rockwell’s proposed service territory.”  

(Proposed Order at 7.)  This is absolutely false.  The District has never put forth this contention.  

In fact, the ALJ plucked these 11 words out of a much larger paragraph and completely distorted 

the context of  the statement.  In its Initial Brief, the District states: 

“pursuant to its approved Facilities Plan Amendment, the District is currently 
undertaking a construction project that will provide major sewer interceptors and 
treatment facilities that will serve areas in the Village of Lakemoor, including 
land immediately adjacent to the parcels Rockwell Utilities, LLC (“Rockwell”) 
proposes to serve, at an estimated cost to the District in excess of $19 million.  
See Am. Verified Application for Reh’g filed September 20, 2006 on behalf of the 
District at ¶ 28, attached hereto at Ex. 1.” 

 
District’s Initial Br. at 2.  Had the ALJ correctly and fairly read the entirety of the statement, they 

would realize that the District’s ongoing construction project is pursuant to its expected and 

anticipated expansion plans for the entire FPA as identified in its Facilities Plan Amendment.  To 

serve the proposed service territory would not cost the District 19 million dollars.  The District is 
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ready, willing and able to serve the proposed service territory utilizing its current equipment.  

Further, the customers in the proposed service territory would pay no more than the rate already 

being paid by the District’s current customers. 

XI. EXCEPTION #11:  ROCKWELL HAS NOT PROVEN THAT IT IS LEAST-COST THEREBY 
FAILING TO SATISFY SECTION 8-406(B). 

 
An entity with a facility requiring substantial construction and having no substantial 

assets or utility management personnel cannot represent a least-cost alternative.  This point is 

strengthened even more so where you have an existing and functioning utility, like the District, 

tributary to the proposed service area.  Rockwell’s only source of capital is a non-binding 

promise from its sole member, Kirk Corporation, to loan the company money when needed.  

Illinois courts condemn an entity’s sole financial reliance on an owner and have found that such 

reliance fails to show financial capability and is an insufficient basis to find that an entity is 

financially able to serve a designated area.  (See Citizens Valley View Co. v. Illinois Commerce 

Comm’n, 28 Ill.2d 294, 303-04 (1963) (where only evidence of financial ability was owners’ 

promise to furnish utility with needed money, Court held that Commission’s finding that utility 

was financial able was not supported by substantial evidence); See also Ramsey Emergency 

Servs., Inc. v. Illinois Commerce Comm’n, 367 Ill.App.3d 351, 359 (1st Dist. 2006) (Court 

upheld Commission’s finding that applicant’s financial capabilities were speculative, including 

promises as to lines of credit).)  The reason for these Illinois courts’ holdings is simple.  As a 

member of Rockwell, Kirk Corporation is protected from liability for the debts and obligations 

of the limited liability company.  (805 ILCS 180/10-10; Puleo v. Topel,  368 Ill.App.3d 63, (1st 

Dist. 2006).)  As such, Kirk Corporation can walk away at any time without further obligation, 

leaving Rockwell without funds and Kirk Corporation without liability for the debts of the 

defunct LLC.  Without Kirk Corporation, Rockwell will be forced to abandon its obligations to 
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the residents in the Subject Area, thereby leaving the residents with no choice but to pay the 

outstanding obligations of Rockwell and finance a new provider.  This clearly is not the least-

cost means of satisfying the service needs of the residents in the proposed territory. 

Rockwell’s future promises of bond sales is not enough to put it in the realm of financial 

sustainability.  Rockwell proffers, and the ALJ accepts, that it will sell bonds to refinance its debt 

to Kirk Corporation.  (Rockwell Ex. 5.0 at 7-8; Proposed Order at 14.)  However, this promise is, 

at best, words on a piece of paper and, at worst, a debt shifting scheme that will guarantee Kirk 

Corporation a return of capital but lead Rockwell further down the road of deepening insolvency.  

Other than Rockwell’s refinance promise, there is no evidence, and the ALJ cannot assume, that 

there is a market for bonds from an insolvent newly developed utility.  The ALJ’s reliance on 

Rockwell’s future refinancing and bond sells is improper and does not satisfy its obligation to 

meet the § 8-406 least-cost requirement.   

XII. EXCEPTION #12: IN THE EIGHTH PARAGRAPH OF SECTION IV, SUBSECTION A, PAGE 7, 
THE ALJ CONTINUED THEIR MISTAKEN CONSTRUCTION BY ATTEMPTING TO FORCE 
THE DISTRICT TO PROVE THAT IT IS THE BEST OPTION INSTEAD OF REQUIRING 
ROCKWELL TO PROVE THAT IT IS LEAST-COST AS REQUIRED BY LONG-STANDING 
ILLINOIS LAW. 

 
The ALJ completely ignores long-standing legal precedent requiring proof, or a specific 

finding, that the District is not ready, willing and able to provide the needed services.  Where 

there is an existing and operating utility in an area adjacent to property requiring service, the 

Commission cannot grant a newly organized and non-operating company a certificate for public 

convenience and necessity without proof or a specific finding that the District, as the existing and 

operating adjacent utility and Designated Management Agency for the Facilities Planning Area, 

is not ready, willing and able to provide the needed services.  (District’s Post-Hearing Consol. 

Reply Br. at 9; Citizens Valley View Co. v. Illinois Commerce Comm’n, 28 Ill.2d 294, 299-303 

(1963) (Order set aside where Commission failed to issue finding of whether the existing utility 
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was able to serve the area in question).)   Instead, the Staff, and now the ALJ,  is shifting the 

burden to the District to prove that it is the least-cost and best option, which is clearly inapposite 

to long-standing Illinois legal precedent.  (Proposed Order at 15) (“Despite the District’s protests 

that Rockwell is not the least cost provider, it provided no evidence that it could provide service 

to the subject area at less cost to consumers”).   

The Staff failed to investigate whether the District was indeed the least-cost best option.  

In fact, the Staff’s primary expert witness, Mr. Thomas Q. Smith, admitted that he (1) never 

inspected the District’s operating system, (2) never inspected the District’s facilities, (3) never 

interviewed any of the District’s employees or experts regarding the capacity of the District’s 

operating system, (4) never reviewed any of the District’s financial information, and (5) never 

completely read the District’s 2004 Facilities Plan Amendment.  (See Cross-Examination Test. of 

Thomas Q. Smith, Evidentiary Hearing, June 1, 2007, 179:10-180:12.)  Yet, Mr. Smith 

adamantly testified that Rockwell, a new utility that the record shows has no legally binding 

source of capital, was indeed the least-cost and best option. 

The District is ready, willing and able to service the proposed territory.  The District 

currently has 120,000 gallons/day of capacity (400,000 gallons/day of capacity with the addition 

of one pump in the lift station) in lift station #7 that serves the Village of Lakemoor and to which 

the Rockwell development would be tributary.  (Scott Trotter Direct Test., 8:12-15.)  The District 

also has capacity to serve at least an additional 6,000 P.E. (population equivalent) within the 

existing sewer system and 9,000 P.E. in the existing treatment facility.  (Id. at 8:21-9:1.)  Further, 

the District has adopted a phased expansion plan to provide additional sewer and treatment 

capacity for the build-out of the entire FPA, including the Subject Area, up to 100,000 P.E., in 

addition to possessing the economic wherewithal to own, operate, and maintain a potable water 

supply, as well as equipment to maintain the system.  (Id. at 9:1-3, 11:4-5.)  As an established 
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and existing utility operating adjacent to the Subject Area, the Staff was required to prove that 

the District was not ready, willing and able to provide the needed service, which the Staff has 

failed to do.  (Citizens Valley View Co., 28 Ill.2d at 296). 

XIII. EXCEPTION #13:  IN SECTION IV, SUBSECTIONS A, B, C, D, E AND F, PAGES 6-9, THE 
ALJ ERRONEOUSLY ADOPTS THE TESTIMONY OF STAFF WITNESS THOMAS Q. SMITH. 

 
Staff Witness Smith is an unqualified witness opining to matters outside of his scope of 

expertise.  Smith testified that he has a Bachelor’s degree in accounting and more than thirty 

years of accounting work experience.  (Test. of Thomas Q. Smith, Evidentiary Hearing, June 1, 

2007, 174:7-175:1.)  Yet, Mr. Smith’s role was engineering in nature, requiring him to inspect 

Rockwell’s facility and the proposed territory and opine as to Rockwell’s capability to manage 

and supervise the construction of the water and sewer system.  (Proposed Order at 8.)  Although 

under cross-examination, Mr. Smith attempted to evade answering direct questions about his 

qualifications to perform such inspections, it was patently clear that Mr. Smith is an accountant 

performing an analysis and inspection better left to licensed and certified engineers.  Because 

Mr. Smith lacks the credentials to perform such an analysis and, as such, would never qualify as 

an expert witness to testify to the subject matter for which he opines in any judicial proceeding, 

the District requests that the ALJ strike all opinions by Mr. Smith which rely on his inspection of 

Rockwell’s facility.     
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CONCLUSION 

 Because there are multiple, independent reasons supporting the District’s exceptions, the 

Commission should reform the Proposed Order pursuant to the foregoing discussion and hold 

that Rockwell is not entitled to a Certificate of Public Convenience and Necessity. 
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