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Commerce Energy, Inc. (“Commerce”), by and through its attorneys DLA Piper US LLP, 

hereby respectfully submits this response (“Response”) to the April 6, 2007 Ruling (“Ruling”) of 

the Administrative Law Judge (“ALJ”) following the Illinois Commerce Commission’s 

(“Commission”) March 6, 2007 grant of Commerce’s Application for Rehearing of the Order 

entered by the Commission on January 17, 2007 (“Order”) .ranting Commerce’s application for a 

certificate of service authority under Section 16-115 of the Illinois Public Utilities Act (“Act”) to 

operate as an alternative retail electric supplier (“ARES”) in Illinois.  The Ruling directed 

Commerce to provide additional information and/or documentation concerning a list of 

additional wholesale suppliers that might meet the statutory requirements to be a “principal 

source of electricity” under Section 16-115(d)(5), the Reciprocity provision of the Act. 

I. 

INTRODUCTION 

As a general rule, more suppliers in a market means more competition, more options for 

customers and lower prices.  This basic principle, which lies at the heart of the Customer Choice 

and Rate Relief Act of 1997, is the primary motivation behind Commerce’s request that on 

rehearing the Commission revise its Order. 
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The Order would require Commerce to rely upon one (1) of only two (2) “principal 

sources” for its wholesale electric supply.  Commerce respectfully requests that the Commission 

authorize Commerce to rely upon any one (1) of the twenty (20) potential “principal sources” of 

electricity that Commerce has identified in Exhibit A attached hereto.  Additionally, the 

Commission should acknowledge that ARES applicants may use utility-affiliated suppliers from 

any competitively “open” state to satisfy the “principal source of electricity” requirements of the 

Reciprocity provision of the Act.  Commerce requests that the Commission permit Commerce – 

as well as all ARES and ARES applicants – to submit, on an on-going basis, additional suppliers 

for consideration and approval by the Commission as eligible “principal sources” that ARES are 

authorized to rely upon to satisfy the Reciprocity provision. 

The process requested by Commerce would expand the wholesale sources available to 

ARES, which should foster competition among the potential “principal sources” of electricity, 

preventing those wholesale suppliers from taking advantage of the Commission-approved ARES, 

and in-turn enabling ARES to offer lower prices to Illinois consumers. 

II. 

COMMERCE’S LIST OF POTENTIAL SUPPLIERS 
MEETS THE RECIPROCITY REQUIREMENTS OF THE ACT 

 
As one of only two ARES certified to provide competitive service to residential 

customers, Commerce is hopeful that the structure of the Illinois market will enable it to provide 

viable options, including unique products and services to this class of customers who have not 

yet been competitively served.1  (See Affidavit of Robert Gunnin, Vice President of Energy 

                                                 
1 Commerce is committed to trying to establish a competitive market for Illinois residential 

customers – 82 % of the customers that Commerce presently serves competitively in ten (10) 
states are residential customers.  In the ten (10) states in which Commerce provides 
competitive energy service, it offers a wide variety of competitively-priced products like 
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Supply for Commerce, which is attached hereto and incorporated herein as Exhibit B, at ¶ 3.)  

The Order recognized Commerce’s technical, financial, and managerial qualifications to provide 

service to residential, commercial, and industrial customers in Illinois. (See Order at 3.) 

However, the Order allows Commerce to rely on one (1) of two (2) Commission-approved 

counterparties as its “principal source of electricity.” (See Order at 8.)2  On rehearing, the 

Commission should endorse the list of twenty (20) principal sources that Commerce has 

proposed, attached hereto and made a part hereof as Exhibit A. 

As Commerce explained in its Application for Rehearing, absent approval of the 

complete list of potential suppliers provided by Commerce, the residential, commercial, and 

industrial customers Commerce intends to serve would experience a higher price and fewer 

options for service, all else being equal, because Commerce will be placed at a competitive 

disadvantage to other ARES in its procurement of power for its customers.  (See Application for 

Rehearing at 4-8.)The entities listed on Exhibit A include eighteen (18) potential wholesale 

suppliers for Commerce, in addition to the two (2) wholesale suppliers identified in Exhibit C-9 

to Commerce’s ARES Application that were approved by the Commission in the Order.3  Each 

                                                                                                                                                             
variable and fixed rate plans.  In addition, renewable energy service plans are available in 
Texas and Maryland.  (See Exhibit B at ¶3.) 

2  The Order adopted, in part, Commerce’s proposal for satisfying the Act’s Reciprocity 
provision (220 ILCS 5/16-115(d)(5)).  Commerce no longer seeks approval of the third 
supplier identified in Confidential Exhibit C-9 to Commerce’s ARES Application.  Upon 
further investigation, Commerce determined that the third supplier is not affiliated with a 
Texas utility.  Accordingly, in Commerce’s Application for Rehearing it withdrew its request 
for approval with respect to the third supplier. 

3 Commerce submitted the expanded list in response to the Commission’s unanticipated rejection 
of the methodology previously proposed by Commerce, and previously approved in numerous 
ARES certification proceedings, by which an ARES applicant could designate the PJM 
Interconnection and/or MISO regional transmission organizations (“RTOs”) as its “principal 
source” for purposes of satisfying the Reciprocity provision (the “RTO Methodology”).  As 
Commerce has explained, given the operation of the RTOs and the current ownership mix of 
the generators, there is an alternative basis upon which the Commission could find Commerce 
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of the entities that Commerce identified in Exhibit A meets the requirements of the Act’s 

Reciprocity provision as a “principal source of electricity” that provides delivery services 

reasonably comparable to those offered by the Illinois utilities. 

 A. Other ARES Have Been Certified  
  With Expanded Lists of Suppliers 
 
Although the Order recognized that other potential “principal sources” could satisfy the 

Reciprocity provision, the Order ultimately grants Commerce the ability to procure power from 

one (1) of only two (2) suppliers that Commerce identified in its original application.  (See Order 

at 8.)  Meanwhile, as discussed below, other ARES applicants have been granted certificates 

relying upon more expanded lists of suppliers.  At a minimum, Commerce requests that the 

Order on Rehearing approve the eighteen (18) wholesale suppliers included in Exhibit A that 

operate within the PJM, MISO, Cal-ISO and/or NYISO RTOs, consistent with recent 

Commission rulings in other ARES application proceedings. 

For example, concurrent with the Commerce Order, Champion Energy, LLC 

(“Champion”) was granted its ARES certificate on January 17, 2007.  That Order permitted 

Champion to use one of five (5) potential suppliers to satisfy the requirements of the Reciprocity 

provision; all five (5) of those potential suppliers are included in Exhibit A.  (See Champion 

January 17, 2007 Order at 5, Docket No. 06-0720.)  Similarly, Strategic Energy, LLC 

(“Strategic”) was granted its ARES certificate on January 17, 2007.  The Commission granted 

Strategic the right to use one of ten (10) potential suppliers Strategic identified to satisfy the 

                                                                                                                                                             
satisfies the Reciprocity provision.  (See Commerce Brief on Exceptions at 9-14.)  That is, 
because utility affiliates own the vast majority of the generation in Illinois, by purchasing 
through PJM and MISO, ARES in Illinois will, as a matter of fact, continue to purchase at least 
65% of their energy from an affiliate of “open” Illinois utilities.  (See id.)  Commerce 
continues to believe that the RTO Methodology should remain a viable means to satisfy the 
Reciprocity provision, but understands that the Commission is hesitant to endorse that 
approach at this time. 
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Reciprocity provision.  (See Strategic, January 17, 2007 Order at 5-6, Docket No. 06-0774.)  

Subsequently, Gexa Energy Illinois, LLC (“Gexa”) was granted its ARES certificate on February 

7, 2007.  (See Gexa, February 7, 2007 Order at 5-6, Docket No. 06-0776.)  That Order permitted 

Gexa to use one of seven (7) potential suppliers to satisfy the requirements of the Reciprocity 

provision; all seven (7) of those potential suppliers are included in Exhibit A.   

Likewise, the Commission’s February 7, 2007 Order granting ARES certification to 

Consolidated Edison Solutions, Inc. (“ConEd Solutions”) acknowledges that utilities within the 

NYISO provide delivery services that are reasonably comparable to the delivery services that 

Illinois utilities offer via PJM and MISO.  (See ConEd Solutions, February 7, 2007 Order at 5, 

Docket No. 07-0022.)  Similarly, in two ARES certification proceedings Sempra Energy 

Solutions has referenced its affiliation with sister company San Diego Gas & Electric, which 

operates in the competitively-open California Independent System Operator (“Cal-ISO”) market. 

(See generally December 11, 2001 Order at 2 (ICC Docket No. 01-0673); July 26, 2006 Order at 

2 (ICC Docket No. 06-0442.) 

The Commission has repeatedly concluded that ARES applicants or potential principal 

sources that are affiliated with “open” utilities that operate in, or can physically and 

economically deliver power via an “open” regional transmission organization satisfy the 

Reciprocity provision.  (See Champion, January 17, 2007 Order at 5; Strategic, January 17, 2007 

Order at 5-6, Gexa, February 7, 2007 Order at 6; ConEd , February 7, 2007 Order at 5; Sempra 

December 11, 2001 Order at 2; Sempra July 26, 2006 Order at 2.)  To the extent that the 

Commission had any question, the affidavit attached hereto as Exhibit B clarifies that affiliates 

of Illinois utilities can physically and economically provide power to customers of the utility-

affiliate of the potential principal sources located in Texas as a result of reasonably comparable 
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delivery services offered by those Texas-based utilities operating in ERCOT.  (See Exhibit B at 

¶¶8-11.)4 

Illinois customers could be harmed if the Commission fails to grant Commerce’s request 

for approval of additional suppliers.  Champion, Strategic, Gexa and Commerce each will be 

seeking to procure wholesale power in the competitive market from a “principal source” to resell 

in the retail market.  Based on the Commission’s Orders approving specified wholesale suppliers 

as eligible “principal sources,” each ARES will have an opportunity to seek multiple bids from 

competing wholesale suppliers, and in-turn, could leverage those bids in an effort to obtain lower 

electricity costs for their respective Illinois customers. 

However, whereas Champion can seek bids from five (5) wholesale suppliers, Strategic 

can seek bids from ten (10) suppliers, and Gexa can seek bids from seven (7) suppliers, under the 

Order in the instant proceeding, Commerce can seek bids from only two (2) approved suppliers.  

As a result, the two (2) wholesale suppliers bidding for Commerce’s business could have less of 

an incentive to offer Commerce as low a price as would be offered to Commerce if more than 

two (2) suppliers were competing for the Commerce business.  Looking at it in another way, 

                                                 
4 All of the Texas suppliers listed in Commerce’s Exhibit A are affiliated with utilities in Texas.  

Texas is a competitively “open” market, comparable to the markets in Illinois, Maryland, and 
Pennsylvania.  (See Texas PURA § 39.001 et seq. (2003); see also The Final Report to 
Congress on Competition in Wholesale and Retail Markets for Electric Energy Pursuant to 
Section 1815 of the Energy Policy Act of 2005, April 6, 2007, FERC Docket No. AD05-17-
000, attached hereto and made a part hereof as Exhibit C, at 91.)  As with the other utility 
affiliates, the Texas utilities own or control facilities for public use for the distribution of 
electricity to end users within a defined geographic area to which electric power and energy 
can physically and economically be delivered by Illinois utilities.  The Texas suppliers and 
their utility affiliates listed in Exhibit B operate within the competitive retail electric market in 
Texas, where the RTO is the Electric Reliability Council of Texas (“ERCOT”).  Because 
Texas is a competitively “open” market, it provides the same reciprocal opportunities for 
participation by Illinois utilities found in the Pennsylvania and Maryland markets highlighted 
in the Order.  (See Order at 8.) 
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there is no assurance that either of these two (2) suppliers will be the lowest cost wholesale 

supplier in the market.  As such, the inability of Commerce to obtain the lowest price could 

directly limit Commerce’s ability to provide Illinois residential, commercial, and industrial 

customers with the lowest prices and largest product selection.  Strategic, Champion, and Gexa 

would have less competition from Commerce, and Illinois customers would be prevented from 

enjoying the energy cost savings that otherwise would be available through a more competitive 

market structure.  Indeed, this additional cost could make it uneconomic for Commerce to 

provide service in Illinois. 

Commerce respectfully requests that the Commission enter an Order on Rehearing 

authorizing Commerce to rely upon any of the potential “principal sources” identified in 

Exhibit A. 

 B. The Commission Should Revisit Its Analysis  
  Of Utility-Affiliate Suppliers In “Open” Markets  
 
The Commission should reconsider its Reciprocity analysis of utility-affiliate suppliers 

and acknowledge that the Reciprocity provision can be satisfied by any utility-affiliate supplier 

within a competitively “open” market.  A clear statement of this policy based on the structural 

changes that have occurred in the electric markets would provide much needed certainty to the 

ARES application process.  The Order acknowledged that due to the restructuring of the utilities, 

this issue should be re-examined: 

the landscape of the electric markets has changed since the 
passage of the 1997 Customer Choice and Rate Relief law and that 
the meaning of “physically and economically” delivering power 
and energy needs to be reexamined in light of the fact that the 
generation, transmission, and distribution functions have been 
assumed by separate entities. Therefore, we believe this issue 
needs to be explored and addressed further in upcoming 
application proceedings and we will take a more comprehensive 
look at that time. 
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(Order at 8.) (Emphases added.)  The Order also acknowledged that the Commission takes 

seriously the development of retail competition in Illinois and would be “remiss to disregard the 

current facts of the marketplace.”  (Order at 8.) 

 As discussed above, competitive choice for Illinois consumers, a level competitive 

playing field, and Commerce’s ability to compete effectively in the Illinois market all depend on 

a consistent and fair resolution of the methodology by which the Commission approves of utility-

affiliated suppliers from competitively “open” states.  

The Commission should use the Order on Rehearing in the instant proceeding to further 

acknowledge the changing structure of the Illinois retail electric market.  The Commission 

correctly should find that all of the utility affiliates contained in Exhibit A provide delivery 

services that are “reasonably comparable” to those offered by Illinois electric utilities and satisfy 

the requirements of the Reciprocity provision.5 

As explained in Commerce’s Application for Rehearing, the question properly posed by 

the Commission in considering whether a potential supplier’s utility affiliate can “physically and 

economically” deliver power and energy and provide “reasonably comparable” delivery services 

between competitively “open” markets could read as follows: 

 Can the Illinois utility acquire electric power from a 
supplier in that jurisdiction, and physically and 
economically deliver it via the specified affiliated utility to 
end-use customers? 

 
 The answer, in each instance, is yes. 

(Commerce Application for Rehearing at 10-11.) 

                                                 
5 Exhibit B, the Affidavit of Robert Gunnin, Vice President of Energy Supply for Commerce, 

further explains the manner in which Illinois utilities may procure power from suppliers in 
“open” states, and deliver it, via the affiliated utilities, to end-use customers.  (See Exhibit B 
at ¶¶ 8-12.) 
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Such a simple analysis applies because – just as in Illinois – in the competitively open 

markets that Commerce has identified, the functions required for power production and delivery 

have been assumed by separate entities.  That is, the role of ensuring the reliable dispatch of 

generation and transmission has been assumed by RTOs and only the final distribution of power 

to end-users lies with the local distribution utility (and in some instances, the local utility can be 

bypassed altogether).  (See Brief on Exceptions at 15-16; Application for Rehearing at 11.)  

Therefore, any Illinois utility that seeks to serve customers in another competitively “open” 

market, regardless of its geographic proximity to Illinois, will be required to procure power from 

a wholesale supplier and then schedule and deliver that power via the RTO and/or the local 

distribution utility.  (See id.)  No other open market in the United States has instituted the kind of 

Reciprocity limitations imposed on potential ARES in Illinois.  However, despite the restrictions 

of the Illinois Reciprocity provision, the Commission nevertheless should seek to encourage the 

entrance of wholesale and retail market participants into Illinois so as to promote lower energy 

costs for Illinois customers through open competition.  The Act requires as much.  (See 220 

ILCS 5/16-101A.)   

The Commission’s Order on Rehearing should find that the following jurisdictions have 

“open” competitive markets: California, Connecticut, Delaware, Illinois, Maine, Maryland, 

Massachusetts, Michigan, New Hampshire, New Jersey, New York, Ohio, Oregon, 

Pennsylvania, Rhode Island, Texas, and the District of Columbia.  (See Exhibit B, Gunnin 

Affidavit at ¶ 6.)  As a result, the Commission should acknowledge that any potential “principal 

source” that is affiliated with an electric utility in any of those states should qualify as satisfying 

the Reciprocity provision.  Such an acknowledgment from the Commission should include, but 

not be limited to, the expanded list of the qualifying suppliers and their respective utility 



 10

affiliates attached hereto as Exhibit A.6  Further, the Commission should permit Commerce and 

all ARES to submit, on an on-going basis, additional suppliers for consideration and approval by 

the Commission.  Such an expanded and perpetual process would assist in preventing approved 

suppliers from taking advantage of the Reciprocity provision to raise prices to ARES and, in-

turn, Illinois consumers.  At a minimum, the Commission should approve all those utility-

affiliated suppliers operating in the PJM, MISO, Cal-ISO and/or NYISO RTOs identified by 

Commerce in Exhibit A. 

III. 
 

CONCLUSION 
 

 Commerce appreciates that the Commission has granted its ARES certificate, recognizing 

its technical, managerial, and financial qualifications to provide service to residential customers, 

as well as businesses in the Illinois retail electric market.  Commerce looks forward to serving 

Illinois customers as soon as is practicable given the structure of the Illinois markets.  However, 

Commerce respectfully requests that the Commission enter an Order on Rehearing that enables 

Commerce to more efficiently procure electricity in the wholesale power market. 

 Without a clearly articulated policy under which wholesale suppliers in competitively 

open states are evaluated under the Reciprocity provision, ARES who must rely upon a 

“principal source” to satisfy the Act will be placed at an unnecessary competitive disadvantage, 

and Illinois consumers will have limited competitive choice. 

                                                 
6 Alternatively, as set forth in Commerce’s ARES Application, the Commission should allow 

Commerce to purchase 65% of its power from a pool of potential suppliers.  (See Commerce 
ARES Application, Attachment C at 15.)  Requiring Commerce to purchase from one 
wholesale counterparty will unnecessarily impose a restriction on Commerce beyond those 
contained in the Act, essentially forcing Commerce to retain a “middleman” who simply will 
turn around and source the power through PJM or MISO.  Such a result would undermine the 
competitive goals of the Act and limit ARES’ ability to bring better pricing to customers in 
Illinois. 








