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Both Rockwell Utilities, LLC (“Rockwell”) and the Staff of the Illinois Commerce 

Commission (“Staff”) opine in their Initial Briefs that Rockwell has satisfied the requirements of 

§8-406 of the Public Utilities Act (“PUA”) and therefore urge the Illinois Commerce 

Commission (the “Commission”) to grant Rockwell a Permanent Certificate of Public 

Convenience and Necessity to provide water and sewer service to the area identified in 

Rockwell’s Amended Petition (“Subject Area”).  The Northern Moraine Wastewater 

Reclamation District (the “District”) vehemently opposes Rockwell’s request for a Certificate, 

permanent or temporary, for three primary reasons:  (1) the Commission’s authority to grant 

Rockwell’s request to provide water and sewer service to the Subject Area is preempted because 

the District is the Designated Management Agency (“DMA”) authorized to provide wastewater 

treatment service to the Subject Area pursuant to the Clean Water Act (“CWA”), 33 U.S.C. 

§§1251-1387; (2) even if the Commission ignores the federal law that preempts its authority to 

issue a Certificate to Rockwell, Rockwell has not satisfied all of the elements of §8-406 of PUA 

because it has not proven that it is the least-cost option available; and (3) the Staff failed to 

investigate whether the District, as the existing utility, was the best option as mandated by long-

standing Illinois law. 

ARGUMENT 

I. THE STAFF AND ROCKWELL IGNORE THE SUPREME FEDERAL LAW THAT PREVENTS 
THE COMMISSION FROM ISSUING A CERTIFICATE TO ROCKWELL THAT CONFLICTS 
WITH THE CLEAN WATER ACT. 
 
A. The Staff And Rockwell Fail To Assert Their Positions And Authorities 

Regarding The Commission’s Jurisdiction. 
 
 The Staff and Rockwell ignore the fundamental issue in this matter, namely the 

Commission’s lack of authority to issue a Certificate to Rockwell because the District is the 

Designated Management Agency (“DMA”) under the Clean Water Act for the area Rockwell 
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seeks to serve.  The Staff’s initial brief does not address the issue of the Commission’s lack of 

authority to issue a Certificate that conflicts with the CWA.  Rockwell asserts that it will respond 

to the issue in its Reply Brief.  The Staff’s and Rockwell’s failure to address the District’s 

position prevents the District from responding to the currently unknown positions that the Staff 

and/or Rockwell will take regarding the issue.   

Under the governing briefing schedule, the parties were to set forth their positions in their 

initial briefs, followed by reply briefs, followed by the Staff’s recommendation to the 

Commission.  Rockwell’s counsel is undoubtedly familiar with this procedure, having served as 

General Counsel for the Commission.  It violates fundamental rules of fairness and is prejudicial 

to the District for the Staff and Rockwell to delay setting forth their positions, along with 

supporting authorities for those positions, until their reply briefs. Their delay deprives the 

District of any opportunity to reply.  Moreover, allowing Rockwell and the Staff to assert their 

positions for the first time in reply briefs applies an unfair double standard to the parties, with 

Rockwell and the Staff taking an unfair advantage for themselves not contemplated by the 

briefing schedule.  The District reserves its right to submit a reply to the Staff and Rockwell’s 

positions on the issue of jurisdiction within a reasonable time after the Staff and Rockwell reveal 

their positions and supporting authorities, if they ultimately choose to do so. 

The Staff and the Administrative Law Judges should be well aware of the fact that PUA 

authorizes reversal of a Commission order that violates the federal constitution or local laws.  

220 ILCS §5/10-201(e).  Indeed, Illinois Administrative Law Judge Eve Moran, in a recent 

presentation in Istanbul, Turkey, explained court review of orders entered by the Commission, 

including situations warranting reversal.  (See Court Review of Orders Entered by The Illinois 

Commerce Commission, Eve Moran, Administrative Law Judge, attached hereto as Ex. A.)  

Judge Moran’s presentation notes that reversal of a Commission order is warranted where the 
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order or decision is in violation of federal law.  (Id. at 4.)  In fact, the Judge’s presentation notes 

that an order or decision violates federal law even if the Commission follows the letter of the 

state law, “if a state statute has been pre-empted by federal law.”  (Id. at 5.)  The Staff’s decision 

to ignore this important issue in its Initial Brief is not only prejudicial, but inexplicable as well. 

B. If The Commission Issues A Certificate To Rockwell To Provide Wastewater 
Treatment For The Subject Area, It Will Be Void. 

 
Despite the Staff’s and Rockwell’s failure to set forth their positions regarding the 

Commission’s authority to issue a Certificate that conflicts with the CWA, the fundamental fact 

is that any order granting Rockwell’s request for a Certificate to provide wastewater treatment 

services in the Village of Lakemoor is void because, under principles of federal conflict 

preemption, the District is the DMA for the Subject Area that Rockwell seeks authority from the 

Commission to serve.  (See Siddens v. Indus. Comm’n, 304 Ill.App.3d 506, 511 (4th Dist 1999) 

(An order is void where it is entered by an agency that lacks the power to enter the order and the 

order is a complete nullity from its inception and has no legal effect).)  Granting a Certificate to 

Rockwell to provide wastewater treatment for the Subject Area directly conflicts with the 

District’s authority to provide wastewater treatment for the Subject Area granted under the 

regulatory scheme established by the CWA.  Under supreme federal law, the Commission’s 

authority to issue such a Certificate to Rockwell is preempted.  (See District’s Initial Brief, pp. 

11-15). 

 Rockwell recognizes that the District’s position is that “the Commission is barred legally 

from granting a Certificate.”  (Rockwell’s Initial Br. at 2.)  Rockwell mentions, without 

explanation, “the authority of the Illinois Environmental Protection Agency (‘IEPA’) and the 

decisions it made to grant Rockwell, and the previous owner, over a dozen permits to construct 

and operate water and sewer facilities.”  (Id.)  Rockwell ignores the fact that IEPA’s authority to 
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issue these permits comes from the CWA and none of the permits were issued in accordance 

with the requirements of the CWA.   

Rockwell further ignores the fact that there is no evidence in the record demonstrating 

that these permits were issued in accord with the CWA and its regulations.  Rockwell’s own 

witness, Jeremy Lin, testified that the IEPA has a duty to issue a permit only upon proof that 

the facility will not cause a violation of the CWA or the regulations thereunder.  (Jeremy 

Lin Rebuttal Test., Rockwell Ex. 8.0 at 1:11-22, 2:23-44, 3:45-58) (emphasis added).)  There is 

no such proof in the record.  The only proof regarding the issue is that the District is the DMA 

for the Subject Area which is within the District’s Facilities Planning Area (“FPA”).  As several 

Illinois cases explain, the DMA has the authority under the CWA to provide wastewater 

treatment services within its FPA.  (Town of Sugar Loaf v. Envtl. Prot. Agency, 305 Ill.App.3d 

483, 484-485 (5th Dist. 1999); Inland Steel Mortgage Acceptance Corp. v. Carlson, 154 

Ill.App.3d 390 (2nd Dist. 1987).)  As the Second District noted in Inland Steel, “these [FPA] 

boundaries determine to which treatment facility the sewer system of a newly developed 

property must connect.”  (Inland Steel, 154 Ill.App.3d at 892 (emphasis added).)  In addition to 

these specific directives from Illinois courts, federal cases explain that the procedural and 

substantive regulations of the CWA “cannot be evaded with the cooperation of compliant state 

regulatory authorities.”  (Citizens for a Better Env’t – California v. Union Oil Co., 861 F. Supp. 

889 (N.D. Cal. 1994), aff’d, 83 F.3d 1111, 1120 (9th Cir. 1996).) 

Thus, the fact that IEPA has issued permits to Rockwell or that the plant whose assets 

Rockwell is purchasing had IEPA permits does not excuse compliance by Rockwell or the IEPA 

with the requirements of the CWA.  (District’s Initial Br. at 10-15.)  Here, there is no dispute that 

the District is the DMA for the FPA that includes the Subject Area.  Rockwell, in fact, admits 

that “the property at issue is physically located within the Village of Lakemoor. . . .”  
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(Rockwell’s Objection to Pet. to Intervene ¶1.)  In fact, the District attached a map of its FPA to 

its Verified Amended Petition to Intervene which shows that the District’s FPA includes the 

Village of Lakemoor.  (See District’s Verified Am. Pet. to Intervene at Exs. A and B.)  Although 

Rockwell will not admit that the parcels it seeks to serve within the Village of Lakemoor are 

within the District’s FPA, this conclusion is evident from these documents.  Moreover, 

Rockwell’s refusal to admit this fact is based on Rockwell’s interpretation of an agreement 

between the District and the Village of Lakemoor, asserting that under this agreement the 

District chose not to serve the parcels Rockwell seeks to serve.  (Rockwell’s Objection to Pet. to 

Intervene at ¶¶1-2.)  Just as a state cannot evade the requirements of the CWA, Rockwell’s 

interpretation of the District’s agreement, even if correct -- which it is not – does not override or 

negate the District’s designation as DMA for the Subject Area pursuant to the CWA. 

The District’s status as the DMA for the Subject Area has also been explained in 

extensive detail in the District’s Response to the Staff Data Requests NMTQS 2.1-2.13.  The 

District’s Response is part of the record in this case.  (See District’s Initial Br. at Ex. 3.)  It 

should not be ignored by the Staff or Rockwell.  Rather, the Staff and Rockwell should do what 

they have failed to do throughout these proceedings – explain why the Commission has the 

authority to issue a Certificate to Rockwell to provide wastewater treatment service to the 

Subject Area when such a Certificate will conflict with the District’s position as the DMA under 

the CWA.   

II. ROCKWELL HAS NOT DEMONSTRATED THAT ITS PROPOSAL IS THE LEAST-COST MEANS 
OF PROVIDING SERVICE TO THE RESIDENTS OF THE SUBJECT AREA. 

 
Rockwell and Staff both argue that Rockwell has met its burden under §8-406 of PUA, 

namely, among other things, that “Rockwell’s proposal represents the least-cost option for 

satisfying the service needs of the customers in the subject area.”  (Staff’s Initial Br. at 6; 
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Rockwell’s Initial Br. at 1.)  Even if the Commission ignores the CWA and the fact that the 

District is the DMA for the Subject Area, the Commission cannot ignore the fact that Rockwell’s 

proposal cannot logistically represent the least-cost option where the Staff has failed to 

determine whether an entity such as Rockwell, a new utility that has only recently commenced 

business, is a financially sustainable entity.  Prior to receiving the Commission-issued 

Temporary Certificate in this consolidated proceeding, Rockwell has never served any area nor 

was it ever authorized to serve any area.  Rockwell currently has no substantial assets and no 

utility management personnel other than external consultants.  Further, all facilities and 

infrastructure needed to serve the Subject Area, except for the barely functioning existing 

facility, will have to be newly constructed at substantial cost.   

Despite the considerable amount of capital infusion that Rockwell will require to provide 

service to the Subject Area, the Staff is satisfied that Rockwell’s only source of capital is a 

promise from Kirk Corporation, its sole member, to loan the company money when needed.  

Several courts have condemned such reasoning and have required more than reliance on another 

party for money.  In short, the law is well settled that sole financial reliance on Kirk Corporation 

does not show financial capability and is an insufficient basis to find that an entity is financially 

able to serve a designated area.  (See Citizens Valley View Co. v. Illinois Commerce Comm’n, 28 

Ill.2d 294, 303-04 (1963) (where only evidence of financial ability was owners’ promise to 

furnish utility with needed money, Court held that Commission’s finding that utility was 

financial able was not supported by substantial evidence); See also Ramsey Emergency Servs., 

Inc. v. Illinois Commerce Comm’n, 367 Ill.App.3d 351, 359 (1st Dist. 2006) (Court upheld 

Commission’s finding that applicant’s financial capabilities were speculative, including promises 

as to lines of credit)).   
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The issue of financial capability is especially important in this case where Rockwell is an 

Illinois limited liability company with a single member, Kirk Corporation.  The reason for using 

such a corporate structure is well known – members of an Illinois limited liability company 

(“LLC”) are not responsible for the debts and obligations of the LLC.  (805 ILCS 180/10-10; 

Puleo v. Topel,  368 Ill.App.3d 63, (1st Dist. 2006).)  As such, Kirk Corporation can walk away 

at any time without further obligation, leaving Rockwell without funds and Kirk Corporation 

without liability for the debts of the defunct LLC.  Commission approval will put the residents in 

the Subject Area in a precarious position, utterly dependent on the largesse of Kirk Corporation, 

a company without legal culpability for the financial obligations of Rockwell and whose 

business is building residential homes at a time when the homebuilding industry is suffering a 

serious downturn.  If Kirk Corporation cannot or will not give Rockwell the money it needs to 

provide proper service, Rockwell will be forced to abandon its obligations to the  residents in the 

Subject Area, thereby leaving the residents with no choice but to pay the outstanding obligations 

of Rockwell and finance a new provider.  This clearly is not the least-cost means of satisfying the 

service needs of the residents in the Subject Area.   

III. THE STAFF FAILED TO CONDUCT A THOROUGH INVESTIGATION OF WHETHER THE 
DISTRICT, AS THE EXISTING AND ESTABLISHED UTILITY OPERATING ADJACENT TO 
THE SUBJECT AREA, WAS THE BEST OPTION. 

 
The Staff’s recommendation that “Rockwell be granted a Permanent Certificate to 

provide water and sewer service in the subject area” (Staff Initial Br. at 20) and its opinion that 

“no other utility was currently capable of providing water and sewer service to Rockwell’s 

customers” (Staff Initial Br. at 6) is erroneous and inapposite to long-standing law currently 

followed by the Illinois Supreme Court.  Where there is an existing and operating utility in an 

area adjacent to property requiring service, the Commission cannot grant a newly organized and 

non-operating company a certificate for public convenience and necessity without proof or a 
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specific finding that the District, as the existing and operating adjacent utility and DMA for the 

FPA which includes the Subject Area, is not ready, willing and able to provide the needed 

services.  (Citizens Valley View Co. v. Illinois Commerce Comm’n, 28 Ill.2d 294, 299-303 (1963) 

(Commission’s order was set aside where Commission failed to issue finding of whether the 

existing utility was able to serve the area in question).)  As an adjacent existing utility, the 

District has the right to seek to serve the Subject Area and has the ability and willingness to 

provide the service needed.  (Id. at 300).   

Two days prior to the June 1, 2007 hearing in this matter, Rockwell and the Staff filed 

almost identical motions seeking to strike the testimony of the District’s President, Kenneth 

Michaels, which described the District’s capability to provide both water and sewer service to 

the Subject Area.  The motions, which appear to be a coordinated effort on behalf of the Staff 

and Rockwell considering they contained very similar arguments and were filed within six 

minutes of one another, claimed that because Mr. Michaels is also an attorney and had entered 

his appearance in the case, his entire testimony should be stricken.  (See Mot. to Strike of the 

Staff of the Illinois Commerce Comm’n; Mot. to Strike of Rockwell Utilities, LLC.)  The Staff 

and Rockwell refused the District’s request to withdraw Mr. Michaels’ appearance, thereby 

effectively refusing to consider the facts Illinois courts have ruled must be considered, ignoring 

well-established Illinois law which permits an attorney who has withdrawn as an attorney to 

testify.  Notably, Mr. Michaels served a minor role as an attorney attending status hearings, a fact 

which the Staff and Rockwell also conveniently ignore.  In the same vein.  Staff and Rockwell 

ignore the fact that given the nature of the proceedings, an administrative hearing with no lay 

jury, there was no risk of confusing the trier of fact because Mr. Michaels was both an attorney 

and the President of the District. 
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Similarly, in lieu of conducting a thorough investigation of the District’s financial and 

physical ability to serve the Subject Area, the Staff instead chose to propound 26 Data Requests 

from one of its six “expert investigators.”  This lone investigator, Thomas Q. Smith, an 

accountant, admitted under cross examination that he (1) never inspected the District’s operating 

system, (2) never inspected the District’s facilities, (3) never interviewed any of the District’s 

employees or experts regarding the capacity of the District’s operating system; (4) never 

reviewed any of the District’s financial information; and (5) never completely read the District’s 

2004 Facilities Plan Amendment, save for a brief review, which is at the heart of the District’s 

opposition argument in this proceeding.  (See Cross-Examination Test. of Thomas Q. Smith, 

Evidentiary Hearing, June 1, 2007, 179:10-180:12.)  Had Mr. Smith properly considered and 

investigated the District’s abilities, he would have discovered that the District is a well 

established utility in the McHenry and Lake County area and is ready, willing and able to 

provide the necessary service to the Subject Area.  In fact, the District has been the provider of 

wastewater treatment services for McHenry and Lake County for approximately 31 years.  Mr. 

Smith would have also learned that the District currently has 120,000 Gallons/day of capacity 

(400,000 Gallons/day of capacity with the addition of one pump in the lift station) in the lift 

station #7 that serves the Village of Lakemoor and to which the Rockwell Development would 

be tributary.  (Scott Trotter Direct Test., NMWRD Ex. 2.0 at 8:12-15.)  The District also has 

capacity to serve at least an additional 6,000 P.E. (population equivalent) within the existing 

sewer system and 9,000 P.E. in the existing treatment facility.  (Id. at 8:21-9:1.)  Further, the 

District has adopted a phased expansion plan to provide additional sewer and treatment capacity 

for the build-out of the entire Facility Planning Area, including the Subject Area, up to 100,000 

P.E., in addition to possessing the economic wherewithal to own, operate, and maintain a potable 

water supply, as well as equipment to maintain the system.  (Id. at 9:1-3, 11:4-5.)  As an 
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established and existing utility operating adjacent to the Subject Area, the Staff was required to 

prove that the District was not ready, willing and able to provide the needed service, which the 

Staff has failed to do.  (Citizens Valley View Co., 28 Ill.2d at 296). 

CONCLUSION 

WHEREFORE, for the reasons set forth in the District’s Initial Brief and herein, the 

District respectfully requests that the Commission (1) take judicial notice of the supreme federal 

Clean Water Act which preempts its authority to issues Rockwell a Temporary or Permanent 

Certificate of convenience and necessity to provide water and sewer service to the Subject Area, 

(2) rescind the Temporary Certificate previously issued to Rockwell; (3) find that Rockwell has 

failed to prove that its proposal is the least-cost of providing service to the residents of the 

Subject Area, (4) find that as an existing and established utility adjacent to the Subject Area, the 

District is the best option for providing service to the residents of the Subject Area, and (5) 

grants such further relief as the Commission deems appropriate. 
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