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I. INTRODUCTION 

 The Northern Moraine Wastewater Reclamation District (the “District”), a municipal 

corporation organized pursuant to the Sanitary District Act of 19171, is located in McHenry 

County and employs 11 full time employees and one summer employee.  The District has been 

the provider of wastewater treatment services for McHenry and Lake County for approximately 

31 years.  Throughout this time, the District was named Designated Management Agency 

(“DMA”) for sewage treatment services for the entire Island Lake/Northern Moraine Facilities 

Planning Area (“FPA”) comprising portions of McHenry and Lake Counties.  As DMA, the 

District has planned and operated its budget and expansion timelines around the actual and 

projected service needs for the area included in its FPA.  In fact, pursuant to its approved 

Facilities Plan Amendment, the District is currently undertaking a construction project that will 

provide major sewer interceptors and treatment facilities that will serve areas in the Village of 

Lakemoor, including land immediately adjacent to the parcels Rockwell Utilities, LLC 

(“Rockwell”) proposes to serve, at an estimated cost to the District in excess of $19 million.  See 

Am. Verified Application for Reh’g filed September 20, 2006 on behalf of the District at ¶ 28, 

attached hereto at Ex. 1. 

 Upon learning of Rockwell’s building plans, District President Kenneth A. Michaels, Jr. 

contacted John Carroll, President and CEO of Rockwell’s sole member, Kirk Corporation, to 

discuss Rockwell’s desire and ability to provide sanitary sewer service to parcels located in the 

District’s FPA.  Ex. 1 at ¶ 3.  Mr. Carroll was also made aware that the District vehemently 

opposed Rockwell’s plans to provide sanitary sewer service to the parcels located within the 

District’s FPA.  Id. 

                                                 
1 70 ILCS 2405/1 et seq. 
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 Notwithstanding this warning, Rockwell proceeded with its plans to usurp the District’s 

DMA authority and petition the Illinois Commerce Commission (the “Commission”) for a 

Certificate of Public Convenience and Necessity to serve parcels located within the District’s 

FPA.  On July 17, 2006 and July 24, 2006, Rockwell filed Petitions requesting a Permanent and 

Temporary, respectively, Certificate of Public Convenience and Necessity to provide water and 

sanitary sewer service to various parcels located within the District’s FPA.  Upon hearing of 

Rockwell’s Petitions through the “grapevine” as opposed to legal service, the District filed, and 

was granted, leave to intervene in this matter. 

 The District has been steadfast and unwavering in its opposition to Rockwell receiving a 

green light to effectively ignore federal and state laws designed to ensure that the treatment of 

water and wastewater is carefully managed to avoid contamination and to safe guard the health 

and safety of the citizens served.  To be sure, the federal Clean Water Act, the federal 

Environmental Protection Act, the Illinois Environmental Protection Act and the Illinois Water 

Quality Management Plan were promulgated with the health and safety of citizens in mind.  The 

District has, on several occasions, instructed Rockwell on the procedures it must follow to 

change the District’s DMA status so that it can “legally” serve the parcels identified in its 

Petitions.  Yet, Rockwell has decided, instead, to rely on institutional play fraught with 

“unofficial” informal phone calls to regulatory agencies founded in avoiding legal and 

authoritative “red tape” but quite obviously devoid of basic understanding of legal principle.   

 As the District has continuously maintained, and as explained in detail below, the 

Commission does not have the authority to grant Rockwell’s requested relief.   
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II. PROCEDURAL BACKGROUND 

 On July 17, 2006, Rockwell filed its Petition for a Certificate of Public 

Convenience and Necessity to provided water and sanitary sewer service to parcels in 

Lake County, pursuant to 220 ILCS 5/8-406 of the Public Utilities Act.  Thereafter, on 

July 24, 2006, Rockwell filed a Temporary Certificate requesting to serve the same 

parcels based on alleged emergency conditions of the facility in question.  At no point did 

Rockwell attempt to work with the District to remedy the alleged emergency conditions.  

On August 16, 2006, the Commission granted Rockwell’s request for a Temporary 

Certificate, just five days after Rockwell mailed the District notice of its Petitions.  On 

September 1, 2006, the District filed its Petition for Leave to Intervene.  Shortly 

thereafter, on September 15, 2006, the District filed its Verified Application for 

Rehearing (which was later Amended on September 20, 2006) and on September 18, 

2006, filed its Motion to Stay Enforcement of the Commission’s August 16, 2006 Order 

Pending Rehearing.  While the District was allowed to intervene in this proceeding, its 

Application for Rehearing and its Motion to Stay Enforcement were both denied by the 

Commission in an Order issued September 26, 2006. 

On February 23, 2007, Rockwell filed its Verified Amended Petition and also filed 

the Direct Testimony of its witnesses.  On March 22, 2007, Rockwell filed the Revised 

Direct Testimony of its witnesses and on April 16, 2007, filed a Revised Amended 

Petition.  On April 20, 2007, both the Staff and the District filed its Direct Testimony.  

On May 4, 2007, Rockwell filed Rebuttal Testimony and on May 18, 2007, both the Staff 

and the District filed their Rebuttal Testimony.  On May 25, 2007, Rockwell filed its 
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Surrebuttal Testimony.  On May 30, 2007, Rockwell and the Staff filed Motions to Strike 

requesting that ALJ Haynes strike essentially all of the District’s Testimony and exhibits.  

Over strong objections from the District, on June 8, 2007, ALJ’s Haynes and Hilliard 

granted Rockwell’s and Staff’s Motions in part, thereby striking the majority of the 

District’s Testimony.  On June 1, 2007, an evidentiary hearing was held in this 

proceeding at which Rockwell was allowed to change material portions of its witnesses 

testimony.  Neither Rockwell nor Staff questioned any of the District’s witnesses. 

III. THE COMMISSION IS WITHOUT JURISDICTION TO GRANT A CERTIFICATE OF PUBLIC 
CONVENIENCE AND NECESSITY TO ROCKWELL. 

 A certificate of public convenience and necessity “(Certificate”) is an exclusive permit 

to serve an area designated and certificated to the utility so long as the utility can provide 

service.  220 ILCS 5/8-406(a); Asche v. Rosenfeld, 405 Ill. 108, 89 N.E.2d 885 (1950) (emphasis 

added).  The issue Rockwell and the Staff ignore in this case is that the Commission does not 

have the authority to grant Rockwell a Certificate to provide wastewater treatment service to the 

area in the Village of Lakemoor in which Rockwell’s sole member, Kirk Corporation, a home 

builder developer, is building new subdivisions and which Rockwell seeks to serve (the “Subject 

Area”).  As explained in the District’s prior filings in this case, the Commission’s authority is 

preempted by federal law because the Subject Area falls within the boundaries of a Facility 

Planning Area established under the Clean Water Act,  33 U.S.C. §§1251-1387 (“CWA”).  The 

Northern Moraine Wastewater Reclamation District (the “District”) has the exclusive right to 

provide wastewater treatment service to the Subject Area in Village of Lakemoor because it is 

within the District’s Facility Planning Area established under the CWA and the District is the 

Designated Management Agency authorized to provide wastewater planning, collection, and 

treatment services there.  The Commission’s grant of a Certificate to Rockwell to serve the same 
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area conflicts with CWA, is preempted by this supreme federal law under principles of conflict 

preemption and is void.  E.g., United States v. City of Toledo, 867 F. Supp. 603 (N.D. Ohio 

1994).   

In addition to federal conflict preemption, there is no authority in the Illinois Public 

Utilities Act from which the Commission derives its authority to issue certificates, to suspend or 

ignore the requirements of the CWA.  Nor can Rockwell, the Staff, or the Illinois Environmental 

Protection Agency (“Illinois EPA”) ignore these requirements simply because Rockwell has 

obtained Illinois EPA permits to operate in the Subject Area.  The Commission should dismiss 

Rockwell’s request for a Certificate (and rescind the Temporary Certificate it has already issued 

to Rockwell) until Rockwell complies with the CWA and the implementing federal and state 

regulations.  The CWA and its regulatory scheme for wastewater treatment serve important 

federal policies including “the national policy that areawide waste treatment management 

planning processes be developed and implemented to assure adequate control of sources of 

pollutants in each State.”  33 U.S.C. §1251(5).  The Staff should respect this policy and the 

regulatory framework of the CWA, recommend that the Commission rescind the Temporary 

Certificate previously issued to Rockwell and recommend dismissal of Rockwell’s request for a 

permanent Certificate because the Commission is without jurisdiction to grant Rockwell any 

Certificate. 

a. THE CLEAN WATER ACT ESTABLISHES A FEDERAL REGULATORY SCHEME FOR 
WASTEWATER TREATMENT THAT ROCKWELL AND THE STAFF IGNORE. 

 The CWA establishes a regulatory scheme for wastewater treatment.  It provides that, in 

any given state or region, authority to administer the regulatory scheme can be delegated by the 

United States Environmental Protection Agency (“U.S. EPA”) to a state or regional regulatory 

agency, provided that the applicable state or regional regulatory scheme under which the local 
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agency operates satisfies certain criteria.  33 U.S.C. §1342(b); Citizens for a Better Environment 

– California v. Union Oil Co., , 861 F. Supp. 889, 894 (N.D. Cal. 1994), aff’d, 83 F.3d 1111 (9th 

Cir. 1996).  In the State of Illinois, the Illinois EPA has the authority to administer this regulatory 

wastewater treatment scheme established by the CWA.  415 ILCS 5/39; Inland Steel Mortgage 

Acceptance Corp. v. Carlson, 154 Ill. App.3d 890, 507 N.E.2d 213, 214 (2d Dist. 1987).  

 The CWA requires that, in carrying out the CWA’s regulatory scheme, the state 

administering agency, here the Illinois EPA, promulgate a Water Quality Management Plan 

(“WQMP”) establishing boundaries for wastewater treatment systems, including treatment 

facilities and interconnecting sewer systems.  33 U.S.C. §1288; Inland Steel, 154 Ill. App.3d at 

893-897, 507 N.E.2d at 214-217.  In administering the WQMP, the Illinois EPA is the designated 

agency of the State for purposes of carrying out the mandates of the CWA.  415 ILCS 

5/1004(m), and the State has designated a number of areawide planning agencies for the various 

regions of Illinois as required by Section 208(a) of the CWA, 33 U.S.C. § 1288(a).  The areawide 

planning agency for the area Rockwell seeks to serve is the Northeastern Illinois Planning 

Commission (“NIPC”), now also known as the Chicago Metropolitan Agency for Planning after 

its merger in 2006 with the Chicago Area Transportation Study (CATS).  See Section 33.5 of the 

Northeastern Illinois Planning Act, 70 ILCS 1705 et seq., and implementing regulations entitled 

“Fees for Reviewing Applications to Change the Boundaries of a Wastewater Facility Planning 

Area,” 35 Ill. Adm. Code Part 399.  Pursuant to the CWA authority designated to it, NIPC is 

responsible for establishing smaller regional areas with defined boundaries, referred to as 

“Facility Planning Areas,” or FPAs, which establish boundaries for regionalized sewage 

treatment.  Each FPA is managed by a Designated Management Agency: 

(d) Designated management agencies (DMA).  In accordance with section 
208(c)(1) of the Act, management agencies shall be designated by the Governor 
in consultation with the designated planning agency.   . . .  Areawide planning 
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agencies shall monitor DMA activities in their area and recommend necessary 
plan changes during the WQM update. 

 
40 C.F.R. § 130.9(d). 
 
 In other words, each FPA is “an area in which a designated management authority     

.  .  .  has the authority to plan, design, construct, own and operate sewer facilities, 

including wastewater treatment facilities.”   Town of Sugar Loaf v. Environmental Protection 

Agency, 305 Ill. App.3d 483, 484-485, 712 N.E.2d 39,  394-395 (5th Dist. 1999) (emphasis 

added).  As the Second District noted in Inland Steel, “these [FPA] boundaries determine to 

which treatment facility the sewer system of a newly developed property must connect.”  

Inland Steel, 154 Ill. App.3d 890, 507 N.E.2d 213, 214 (emphasis added). 

 Illinois EPA addresses this point in the “Illinois Water Quality Management Plan 

Amendment Package” (Bureau of Water 1992), which states: 

Proposals for new domestic wastewater treatment facilities from public and/or private 
entities are viewed as requests for “designation as a management authority.”  Interim 
standing is provided and amendment proposals are accepted from these groups. 

 
Rockwell and the Staff ignore the DMA issue, which is critical because under the regulatory 

scheme established by the CWA, Rockwell is required to file a petition with NIPC to replace 

the District as the DMA for the Subject Area and designate Rockwell as the new DMA for 

the Subject Area.  Rockwell has utterly failed to follow these procedures at NIPC as 

required.  See Inland Steel, 154 Ill. App.3d at 893-897, 507 N.E.2d at 214-217.  

 Under this regulatory scheme, if an entity desires to provide wastewater treatment in an 

area within an FPA, it must become the DMA for the FPA.  The CWA, and Illinois law 

implementing the CWA regulatory framework for wastewater treatment, provide specific, formal 

procedures that must be followed for filing and review of such a request.  See, e,g., 40 C.F.R. 

§130.9(d); 35 Ill. Adm. Code Part 351; the Illinois Water Quality Management Plan Amendment 
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Package” (Bureau of Water 1992), supra; 35 Ill Adm. Code Part 399.  Without complying with 

these specific and formal procedures and becoming the DMA, an entity cannot provide 

wastewater treatment within the FPA.  Notably, the Illinois EPA recently denied the Village of 

Caseyville’s request to construct a trunk sewer to an area not within its FPA.  See Letter from 

Illinois EPA to the Village of Caseyville denying its request to construct a trunk sewer because 

the proposed project was not within its FPA, attached hereto as Ex. 2.  In short, there is a specific 

regulatory process an entity must go through to become a DMA and to provide wastewater 

treatment service within an FPA approved pursuant to the regulatory framework of the CWA.  

Rockwell has not followed this federally mandated process.  To the extent Illinois EPA has 

issued permits to Rockwell or to the plant that will serve the Subject Area, Illinois EPA has not 

followed this federally mandated process. 

b. THE SUBJECT AREA IS WITHIN THE DISTRICT’S FPA AND THE DISTRICT IS 
THE DMA WITH AUTHORITY TO PROVIDE WASTEWATER TREATMENT TO THE 
SUBJECT AREA     

 There is no dispute that under the current WQMP, the Subject Area is within the 

District’s FPA and the District is the DMA for its FPA.  See Ex. 1 at ¶ 2; see also Ex. 1 at exs. A 

and B attached thereto showing that the Subject Area is located within the Northern Moraine 

Wastewater Reclamation District FPA and attaching the District’s Petition for Leave to 

Intervene, respectively.  Yet the Commission has granted Rockwell a Temporary Certificate of 

Public Convenience and Necessity, authorizing Rockwell to provide sanitary sewer service to the 

Subject Area.  Because the District is the designated DMA for the FPA that includes the Subject 

Area pursuant to the CWA, the Commission’s issuance of a Temporary Certificate to Rockwell 

and the proposed issuance of a permanent Certificate to Rockwell conflicts with District’s 

authority as the DMA for the Subject Area “to plan, design, construct, own and operate sewer 

facilities, including wastewater treatment facilities.”  Town of Sugar Loaf, 305 Ill. App.3d 
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483, 484-485, 712 N.E.2d 39,  394-395 (5th Dist. 1999).  As explained below, under both federal 

and Illinois cases, the Commission’s authority to issue a Certificate to Rockwell to serve the 

Subject Area is preempted and the Commission’s grant of a Temporary Certificate to Rockwell 

for the Subject Area is void. 

c. ILLINOIS EPA PERMITS DO NOT EXCUSE OR OVERRIDE THE NEED TO 
COMPLY WITH THE CLEAN WATER ACT. 

Rockwell and the Staff apparently contend that since the Illinois EPA has transferred or is 

transferring permits to operate a wastewater treatment plant in the Subject Area to Rockwell, the 

District’s authority as the DMA for the Subject Area within its FPA can be ignored or is 

somehow overridden.  (Direct Testimony of Thomas Q. Smith, p.16, lines 357-361, noting in 

part that “Based on my review of the Revised Amended Petition, Company testimony and 

responses to various data requests, it is my understanding that the Company has acquired all 

required permits from the IEPA.”; Rebuttal Testimony of Jeremy Lin, p.1, lines 11-22, p.2, lines 

23 to 44, p3, lines 45-58, describing the Illinois EPA permits issued for Rockwell’s Sewer 

System and stating that the Illinois EPA has the duty to administer, inter alia, the FPA program 

and to issue a permit only upon proof that the facility that is the subject of permitting will not 

cause a violation of the Act or regulations thereunder).  Significantly, Mr. Lin does not opine, 

nor could he, that the Illinois EPA has complied with this duty.    

As federal and Illinois case law applying the requirements of the CWA demonstrate, the 

Illinois EPA permits issued to Rockwell to serve the Subject Area do not comply with the CWA 

because Rockwell has never followed the specific formal procedures required pursuant to the 

CWA to become District’s DMA.  The fact that instead of building a new plant, Rockwell is 

attempting to repair an admittedly inadequate and improperly run, uncertified plant that served 

an apartment complex in a small area of the District’s FPA for a number of years does not 
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change or override the applicable law, as the federal case law discussed below demonstrates.  As 

Rockwell has noted to the Commission several times, not only was this plant inadequate and 

improperly run, but numerous problems arose because its principal owner-operator has been in 

federal custody for the last several years.  

d. PRINCIPLES OF FEDERAL CONFLICT PREEMPTION PREVENT THE COMMISSION 
FROM ISSUING A CERTIFICATE TO ROCKWELL AND PREVENT ROCKWELL 
FROM OPERATING UNDER A CERTIFICATE REGARDLESS OF ILLINOIS EPA 
PERMITS. 

 Preemption is a doctrine grounded in the United States Constitution.  The Supremacy 

Clause of the Constitution provides that “the Laws of the United States . . . shall be the supreme 

Law of the Land; and the Judges in every State shall be bound thereby, anything in the 

Constitution or Laws of any state to the Contrary notwithstanding.”  U.S. Const. art. VI, cl.2.  

See, e.g., Bath Petroleum Storage, Inc. v. Sovas, 309 F. Supp.2d 357 (N.D.N.Y. 2004).  Under 

this clause, federal law may supercede state laws or actions in three ways:  (1) where the law 

states in express terms that it preempts state law, there is “express” preemption; (2) where the 

scheme of federal regulation is sufficiently comprehensive to make a reasonable inference that 

Congress left no room for supplementary state regulation, there is “field” preemption; and (3) 

where Congress has not completely displaced state regulation in an area, state regulation may 

nonetheless be preempted to the extent that it actually conflicts with federal law, creating 

“conflict” preemption.  Id. at 366 (citing Volt Info. Sciences, Inc. v. Bd. Of Trustees of Leland 

Stanford Junior Univ., 489 U.S. 468 (1989); Valstad v. Cipriano, 357 Ill. App.3d 905, 922, 828 

N.E.2d 854, 872 (4th Dist. 2005) (recognizing express, implied and conflict preemption).  

 Here, principles of conflict preemption prevent the Commission from granting Rockwell 

a Certificate to provide wastewater treatment in the Subject Area.  There is a direct conflict 

between granting a Certificate to Rockwell allowing it to serve the Subject Area while at the 
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same time the CWA provides that the District is the DMA for an FPA that includes the Subject 

Area.  Adherence to both the Certificate and the designation of the District as the DMA 

authorized to provide wastewater treatment services for the FPA that includes the Subject Area is 

physically impossible – Rockwell and the District cannot both provide wastewater treatment to 

the Subject Area.  Florida Lime & Avacado Growers, Inc. v. Paul, 373 U.S. 132, 142-43 

(conflict preemption arises where “compliance with both federal and state regulations is a 

physical impossibility”).   

In the same vein, an actual conflict exists when a state law “stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress in enacting 

federal legislation.  Hines v. Davidowitz, 312 U.S. 52 (1941).  If the Commission grants a 

Certificate to Rockwell to provide wastewater treatment to the Subject Area, the District cannot 

provide wastewater treatment to the Subject Area as the DMA for the FPA that includes the 

Subject Area.  The fact that the Illinois EPA has or will issue permits to Rockwell to operate a 

wastewater treatment plant for the Subject Area, when Rockwell is undisputedly not the DMA 

for the Subject Area, flies in the face of the statutory system established by the CWA governing 

the permitting of wastewater treatment plants.  See also Islander East Pipeline Co., L.L.C. v. 

Blumenthal, 478 F. Supp.2d 289, 295 (2007) (where a conflict arises between the requirements 

of a state or local agency and Federal Energy Regulatory Commission for certificate of public 

convenience and necessity to construct and operate natural gas pipeline, the principles of 

preemption will apply and the federal law will preempt state or local requirements). 

 A case involving pollutant discharge procedures established by the CWA illustrates the 

point.  In United States v. City of Toledo, 867 F. Supp. 603 (N.D. Ohio 1994), the U.S. EPA sued 

the City of Toledo for violating the effluent limits in its National Pollution Discharge 

Elimination System (“NPDES”) permit and otherwise failing to comply with the permit’s 
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reporting and sampling requirements, all in violation of the CWA.  There was no dispute that the 

City exceeded the permit’s effluent limits.  The City contended, however, that the Ohio EPA had 

excused compliance with the permit in a Director’s Final Findings and Orders (“DFFO”).  The 

court noted that state law provided no authority for ignoring the CWA’s regulation, and that 

federal regulations provided specific provisions for modification, revocation and reissuance or 

termination of permits.  The court held that given the supremacy of the CWA in the area, the 

Ohio EPA could not suspend the operation of the terms and conditions of the NPDES permit 

without following appropriate procedures under federal law.  Id. at 606-607; see also, United 

States v. Ohio Edison Co., 725 F. Supp. 928, 932-933 (N.D. Ohio 1989). 

 The City also argued that the U.S. EPA was estopped from enforcing the terms of the 

NPDES permits because of the U.S. EPA’s failure to earlier address the lawfulness of Ohio’s use 

of DFFOs.  The court found that principles of estoppel were not available where a governmental 

agency has simply acted in an indifferent, passive or negligent manner.  The record showed 

inaction on the part of the U.S. EPA, not conduct purposefully taken to cause harm or injury to 

the City.  Id. at 607-608.  The court held that the City’s good faith reliance on the DFFOs and the 

reasonableness of its belief that it was complying with the law was not a defense to its non-

compliance with the CWA.  Id. at 608.   

 Likewise, in Citizens for a Better Environment – California v. Union Oil Co., 861 F. 

Supp. 889 (N.D. Cal. 1994), aff’d, 83 F.3d 1111 (9th Cir. 1996), the court reached the same 

conclusion.  There environmental groups sought to enforce effluent discharge standards and 

deadlines contained in permits issued to Unocal and Exxon pursuant to the CWA.  The suits 

were brought despite an order issued by the state agency charged with enforcing the CWA which 

purported to grant the defendants a five year extension before coming into compliance with the 

standards set forth in their permits.  Id. at 894.  The defendant Unocal moved to dismiss, 
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asserting that there was no violation of its NPDES permit because the regional authority had 

extended Unocal’s compliance deadline.  Id. at 899.  The court rejected the argument, noting that 

“permits must be implemented in accordance with standards and procedures specified in federal 

agency regulations which were not followed here.”  Id. at 899-900-903.  The Ninth Circuit 

agreed, noting that procedural and substantive regulations of the CWA “cannot be evaded with 

the cooperation of compliant state regulatory authorities.”  83 F.3d at 1120.  See also People ex 

rel. Madigan v. PSI Energy, Inc., 364 Ill. App.3d 1041, 847 N.E.2d 514 (5th Dist. 2006) (action 

by state to require Indiana power plant to operate under special protocol was preempted by the 

Clean Air Act).   

 Here, Rockwell and the Staff ignore what the CWA requires to provide wastewater 

treatment service within the Subject Area.  There is no evidence in the record nor does Rockwell 

or the Staff contend that Rockwell has followed the CWA’s specific procedures to become the 

DMA for the FPA that includes the Subject Area.  It is also undisputed that the District is the 

DMA for the Subject Area.   

 Instead, Rockwell and the Staff rely on Illinois EPA permits, none of which can override 

the requirements of the CWA.  Rockwell also claims that the District’s failure to oppose the 

wastewater treatment operation for the Jupiter Apartments in approximately 1991 prevents or 

estops the District from providing wastewater treatment services as the DMA for the Subject 

Area.  Rockwell purchased the admittedly inadequate and improperly run Jupiter Apartments 

plant and seeks a Certificate to allow Rockwell to use this plant to serve the new subdivisions 

being built by Rockwell’s sole member, Kirk Corporation.  The federal cases discussed above 

demonstrate the error of Rockwell’s and the Staff’s position.  State approval does not override or 

dispense with the need to follow the specific procedures established by federal law, here the 

CWA’s regulatory framework for providing wastewater treatment services the District’s FPA.  
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And, the fact that the District did not oppose the wastewater treatment operation for the Jupiter 

Apartments does not estop or prevent the District from acting as the DMA for the Subject Area. 

e. THE COMMISSION CAN AND SHOULD TAKE JUDICIAL NOTICE OF THE 
FEDERAL REGULATORY SCHEME THAT PREVENTS IT FROM ISSUING A 
CERTIFICATE TO ROCKWELL. 

 On June 8, 2007, the Administrative Law Judge (“ALJ”) granted motions to strike filed 

by both Rockwell and the Staff just two days prior to the hearing, striking almost all of  the 

District’s testimony.  The District urges the Staff to reverse and vacate these rulings, which 

incorrectly concluded that witnesses statements about the law that the District was following and 

the law that applies to wastewater treatment in the Subject Area were improper legal opinion.  As 

the court noted in Valstad v. Cipriano, 357 Ill. App.3d 905, 913 828 N.E.2d 854, 864 (4th Dist. 

2005), assertions by witnesses summarizing applicable law, are not facts and the trier of fact may 

take judicial notice of and rely on the these assertions.  Also, as the court explained in Valstad, 

the trier should not ignore testimony describing the applicable law by finding the testimony is 

improper factual assertions.  Id.  The Commission may take judicial notice of the federal CWA 

and state laws and regulations implementing the regulatory framework that must be applied to 

wastewater treatment in Illinois.  Id.  And since there can be no dispute, and Rockwell and the 

Staff both acknowledged in their motions to strike, that legal argument is properly offered in 

legal briefs, the legal arguments that the Commission should also take judicial notice of are the 

legal arguments that have been stricken from the District’s testimony.  The District’s Responses 

to Staff Data Requests TQS 2.1 through 2.13 discuss the operation of the FPA process in Illinois 

in extensive detail and these Responses are attached hereto as Ex. 3.  
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IV. ADDITIONAL REASONS REQUIRING THE COMMISSION TO DENY ROCKWELL’S 
APPLICATION FOR A CERTIFICATE. 

 The entire process before the Commission has been contaminated by the inexplicable 

position of Rockwell and Staff that there is an “emergency” that only Rockwell can abate.  As a 

result, Rockwell and the Staff have failed to follow even the most basic requirements of Section 

8-406 to ensure that Rockwell is in fact the least cost option.  For example: 

a. STRIKING THE FACILITIES PLAN AMENDMENT FROM THE RECORD.  By striking 
Mr. Michaels' testimony in its entirety, the ALJ has prevented the Commission 
from even seeing, let alone considering, the District's NIPC-approved Facilities 
Plan Amendment, which is the controlling wastewater treatment management 
document for the FPA under the CWA and the implementing state law and 
regulations.  The Facilities Plan Amendment explains how, and at what costs, the 
District serves, and will continue to serve the needs of the entire FPA, including 
the Subject Area.  The Staff's motion to strike this document demonstrates their 
unwillingness to consider any other alternative except Rockwell, and the ALJ's 
decision to strike this critical FPA planning document is reversible legal error. 

b. STAFF'S FAILURE TO CONSIDER THE ISSUE OF SUSTAINABILITY REGARDING 

WHETHER ROCKWELL IS THE LEAST-COST SERVICE PROVIDER.  The record is utterly 
devoid of adequate analysis of whether Rockwell is a financially sustainable 
entity.  The testimony of the Staff's lead investigator, Thomas Q. Smith, indicates 
that the Staff simply relies on the fact that Rockwell's sole member is the 
development company, The Kirk Corporation.  "Q.  In your professional opinion, 
would you agree that a company that's consistently operating with its expenses 
exceeding its revenues is not going to be sustainable over the long term?  A.  I 
always have trouble with questions that are hypothetical in nature.  It becomes 
very difficult to provide a nonspeculative answer, because the whole question is 
speculative.  I guess I would agree that if an entity without regard to any other 
entities it may be related to without regard to somebody who might not be willing 
to subsidize.  There are many, many assumptions that have to be made, but, as a 
general proposition, if expenses exceed revenues, the utility will or a company or 
an enterprise will eventually go bankrupt."  Hearing Tr. at p. 182, l. 6 - 22.  
Rockwell simply has not proven how it will sustain itself over time and, in spite 
of the Staff's refusal to consider the clear testimony of District accountant George 
Roach on that issue -- and the ALJ's striking of the testimony in response to the 
request of Rockwell and Staff --  the record is clear that Rockwell has failed to 
meet its burden. 

c. STAFF'S REFUSAL TO CONSIDER ANY FEDERAL LAWS AND ANY STATE LAWS 

OTHER THAN THE PUBLIC UTILITIES ACT.  The Staff's lead investigator, Thomas Q. 
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Smith, simply found that all laws other than the Public Utilities Act were irrelevant to his 

investigation:  "Q.  And in this particular review you didn't find that any other law had any 

impact on the Public Utilities Act?  A.  That's correct."  Hearing Tr. at p. 181, l. 2 - 5. 

V. CONCLUSION 

 Because supreme federal law requires compliance with a specific regulatory 

scheme in order to provide wastewater treatment services in an FPA established under a WQMP, 

neither the Staff, Rockwell nor the Illinois EPA can suspend the operation of the terms and 

conditions of the District’s authority to provide wastewater treatment services as the DMA for 

the Subject Area.  Contrary to the Staff’s and Rockwell’s contentions, the issuance of state 

permits does not provide a basis for suspending the requirements of the CWA, nor does the 

District’s lack of objection to the Jupiter Apartments wastewater treatment operation do so.  The 

Staff should recommend that the Commission rescind the Temporary Certificate previously 

issued to Rockwell and recommend dismissal of Rockwell’s request for a permanent Certificate 

because the Commission is without jurisdiction to grant it. 

 
  
 


