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INITIAL BRIEF OF ROCKWELL UTILITIES, LLC

Rockwell Utilities, LLC (“Rockwell” or the “Company”), hereby respectfully submits its 

Initial Brief in accordance with the schedule established by the Administrative Law Judges 

(“ALJs”) and, in support thereof, states as follows:  

I.
Introduction

Rockwell has presented compelling evidence demonstrating that it has the managerial, 

technical and financial capability to the serve certain identified parcels within the Village of 

Lakemoor (“Village”) and the County of Lake, Illinois.  Moreover, Rockwell’s proposal will 

promote the public convenience and is otherwise fully in accord with Section 8-406 of the Public 

Utilities Act (“Act”), 220 ILCS 5/8-406. Based upon that compelling evidence, it is proper for 

the Illinois Commerce Commission (“Commission”) to grant Rockwell’s Revised Amended 

Petition for Certificate of Public Convenience and Necessity (“Certificate”) and Approval of 

Affiliated Interests Agreements (“Revised Amended Petition”).  Rockwell has resolved certain, 

limited issues with the Commission Staff (“Staff”) which are described herein and are fully set 

forth in the evidentiary record. 
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Rockwell’s proposal is opposed by one intervenor, Northern Moraine Wastewater 

Reclamation District (“NoMo”).  While NoMo alleged that it would be able to provide water and 

wastewater service to the area for which Rockwell has requested a certificate NoMo Ex. 2.0 at 8-

11, NoMo did not present any evidence demonstrating that Rockwell should not be granted a 

Certificate under Section 8-406 of the Act.  Rather, it appears to be NoMo’s belief that the 

Commission is barred legally from granting a Certificate.  NoMo’s claim seems to relate to the 

authority of the Illinois Environmental Protection Agency (“IEPA”) and the decisions it made to 

grant Rockwell, and the previous owner, over a dozen permits to construct and operate water and 

sewer facilities.  Rather than speculating as to the specificity of NoMo’s legal argument, 

Rockwell will respond in its Reply Brief to NoMo’s legal position as set forth in its Initial Brief.

The evidentiary record demonstrates that Rockwell has the requisite managerial, 

technical and financial capabilities to serve as a water and sewer utility and that the services 

Rockwell seek to provide are in the public interest.  Therefore, the Commission should grant the 

Revised Amended Petition and issue Rockwell a Certificate.

II.
Evidence Supporting Granting the Certificate

Before its assets were acquired by Rockwell, Lakemoor Building Corporation 

(“Lakemoor”) and its agents and assigns, constructed and operated a private water and sanitary 

sewer system (“System”) in the Village.  From 1987 to January 5, 2007, the IEPA granted 

Lakemoor permits to construct and operate the System.  This System is the subject of Rockwell’s 

Revised Amended Petition.  On January 19, 2006, Rockwell entered into an Agreement for the 

Sale of Sewer and Water System (“Asset Purchase Agreement”) with Lakemoor to purchase the 

water and wastewater assets that Lakemoor was using to provide private water and sewer 

service.  
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Rockwell learned that the principal shareholder of Lakemoor was unable to attend to the 

day-to-day operations of the System due to his out-of-state confinement.  Though the IEPA had 

issued multiple permits to Lakemoor to construct and operate the System, one of Lakemoor’s 

operating permits was to expire on July 31, 2006, and the IEPA had cited Lakemoor for failing to 

use a certified operator and for failure to properly monitor and report on the System.  Renewal of 

Lakemoor’s operation permit #2201-GO-4279 was in serious question.  Lakemoor’s failure to 

secure renewal of its operations permit could result in the loss of water and sewer service for 

over 750 people.

Based upon the terms of the Asset Purchase Agreement, Rockwell’s obligation to 

purchase the System was contingent upon the issuance of appropriate Commission and IEPA 

certifications.  On July 24, 2006, Rockwell filed a Petition for Temporary Certificate of Public 

Convenience and Necessity and a Petition for Certificate of Public Convenience and Necessity.  

On August 16, 2006, the Commission, consistent with the PUA, granted Rockwell a Temporary 

Certificate of Public Convenience and Necessity (“Temporary Certificate”).  

Over the course of several months, Rockwell worked with the IEPA and Lakemoor to 

bring the facility into IEPA compliance.  On January 4, 2007, Rockwell completed the 

acquisition of the System and commenced operation under its Temporary Certificate.  The IEPA 

approved Rockwell’s permit to operate the facilities.

Rockwell acquired the System for a purchase price that is equal to the Available Capacity 

of the System multiplied by $5,000.00 but not to exceed $3,535,000.00 as set forth in Paragraph 

2(a) of the Asset Purchase Agreement.  The Available Capacity is equal to the number of homes 

in the Area that may be served by the System as determined by the IEPA and/or the Commission 

over time.  The Available Capacity may increase, subject to the determination of the IEPA, as set 
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forth in Paragraph 2 of the Asset Purchase Agreement.  As such, at closing, Rockwell made a 

down payment to Lakemoor of $1,825,000 with a letter of credit for $1,710,000, totalling the 

maximum purchase price ($1,825,000 + $1,710,000 = $3,535,000).  Based on the IEPA’s 

determination of the System’s Available Capacity from time to time, Rockwell’s letter of credit 

will be drawn upon to increase the purchase price payment to Lakemoor.  Rockwell Ex. 1.0R, 

lns. 169-79.  

In addition, at closing, Lakemoor assigned to Rockwell a Sanitary Sewer and Water 

Service and Tap-On Agreement dated July 13, 1998, between Lakemoor and Jupiter (“Jupiter 

Agreement), which provides for Rockwell to provide water and sewer service to the Apartment 

Project.  The Jupiter Agreement also provides for a credit to the purchase price payable to 

Lakemoor.  Pursuant to Paragraph 10 to the Jupiter Agreement, Jupiter Development is to pay 

Rockwell, as the assignee for Lakemoor, $2,000.00 for each additional apartment unit developed 

plus $300.00 for each excess bedroom in such additional units as set forth in Subparagraphs 

10(a)(i) and (ii).  In turn, pursuant to Paragraph 5 of the Asset Purchase Agreement, Rockwell is 

to pay Lakemoor 50% of such payments from Jupiter Development.  Rockwell is to retain the 

remaining 50% of such payments received from Jupiter Development as a credit to the purchase 

price.  Rockwell Ex. 1.0R, lns. 180-90.  

At the direction of the ALJ, Rockwell filed its Revised Amended Petition on April 16, 

2007.  In addition to a Certificate, the Revised Amended Petition seeks approval of Rockwell’s 

general terms and conditions for service, the approval of accounting entries related to the 

acquisition of the System, the approval of affiliated interests agreements, and the approval and 

authority for its initial equity and debt financing and refinancing.  Additionally, to the extent 
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necessary, Rockwell seeks approval of the Asset Purchase Agreement and the Jupiter 

Agreement, attached to the Revised Amended Petition as Attachments A and E, respectively.  

The proposed service territory consists of certain real estate commonly referred to as the 

“Sullivan Lakes Parcel,” of which an affiliate of Rockwell is the owner and/or contract 

purchaser.  The service territory also consists of certain real estate owned by JRC Lakemoor 

Investments Limited Partnership (“Jupiter Investments”) and JRC Lakemoor Development 

Company, LLC (“Jupiter Development”) (Jupiter Investments and Jupiter Development 

collectively “Jupiter”) that is located adjacent to the System and commonly known as The 

Meadows Apartments.  Finally, the service territory includes other real estate owned by 

Lakemoor and its affiliates.  All of the property that Rockwell proposes to serve is contained 

within the Village.  The territory Rockwell seeks to serve has been clarified and is set forth in the 

Rebuttal Testimony of John P. Carroll.  Rockwell Ex. 5.0, JPC 5.1.

The Village has approved for development the parcels that are contained within 

Rockwell’s proposed service territory.  As the evidentiary record shows, the Village anticipated 

the parcels within the proposed service territory would obtain water and sewer services from the 

System, and not the Village or any other service provider.  Rockwell Ex. 1.0R, JPC 1.4.  

The System consists of both water and sewer assets.  The water system assets consist of 

(a) a water treatment facility, (b) one million gallon elevated storage tank, (c) three wells, (d) 

three pumps, (e) approximately 13, 745 linear feet of mains of various sizes along with related 

valves, and (f) fittings, blow-offs and fire hydrants.  The sewer system assets include (a) a 

wastewater treatment facility, (b) approximately 10,082 linear feet of mains of various sizes 

along with related valves, (c) fittings and blow-offs, (d) a spray irrigation system, (e) a raw 
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sewage pump station, (f) a two-cell aerated lagoon, (g) a winter storage lagoon, and (h) a 

pumping station. 

Rockwell witness Mr. Michael Albach set forth Rockwell’s proposed accounting entries 

for the acquisition.  Rockwell Ex. 4.0R; Rockwell Ex. 6.  In accordance with Accounting 

Instruction 21 of the Uniform System of Accounts for Class A Water Utilities, the original cost 

of the System, net of depreciation, would be debited to Account 104.  Rockwell Ex. 4.0R, 

lns. 23-26.  The difference between the original cost of the System, net of depreciation, and the 

purchase price would be recorded in Account 114 - Acquisition Adjustments.  Id., lns. 28-29.  

Rockwell would amortize the acquisition adjustment to Account 421 - Non-Operation Income, 

over a 20 year period.  Id., lns. 29-30.  In addition, Rockwell proposed to record its fees to 

complete the transaction, which Rockwell estimated to be $375,000, to Account 301 -

Organization.  Id., lns. 31-43; Rockwell Ex. 1.0R, ln. 191-211.  Rockwell also proposed journal 

entries to record any future increase or decrease in the purchase price due to the IEPA permitting 

additional capacity for the system or to reflect payments from Jupiter Development for the 

development of additional apartment units, respectively.  Rockwell Ex. 4.0R, lns. 44-58.

Mr. Jeremy Lin, the Managing Principal of Lintech Engineering, LLC, a civil engineering 

consulting firm, provided his opinion that the original cost of the System is best estimated based 

on available records to be $4,916,619.  Rockwell Ex. 2.0, lns. 44-64, JCL 2.1-2.3.  He also stated 

that Rockwell has added $100,449 in improvements to the wastewater facilities.  Id., lns. 67-71.  

Staff did not disagree with Rockwell’s proposed original cost for the System.  

In addition, Mr. Lin proposed depreciation rates equal to 50 years for all plant items, as 

an average, with the exception of water meters that he recommended be given a 10 year life 
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expectancy.  Id., lns. 72-81.  Staff witness Mr. Johnson recommended that the Commission find 

Rockwell’s proposed depreciation rates reasonable.  Staff Ex. 6.0, lns. 47-121.  

Finally, Mr. Lin identified the average projected increase in the number of customers to 

be served by Rockwell through 2010 as new homes are constructed in the area, and attested to 

his opinion that the water plant has capacity to serve the area at its full projected build-out, and 

that the sewer plant with reasonable enhancements does as well.  Id., lns. 82-119.  

The evidence in this docket supports the conclusion that Rockwell’s request will promote 

the public convenience and is necessary thereto in accordance with Section 8-406 of the Act.  In 

its direct and rebuttal testimony, Staff made several findings that ultimately conclude a 

Certificate, as well as the additional relief requested by Rockwell, should be granted.  Staff found 

that Rockwell has the requisite technical and managerial capabilities to provide service to 

customers in the area.  Staff Ex. 2.0, lns. 144-55.  Further, Staff concludes Rockwell is capable 

of financing the operation and maintenance of the water supply and sanitary sewer system, and 

has been able to acquire the system and construct new facilities without significant adverse 

financial consequences for the utility or its customers.  Staff Ex. 3.0, lns. 23-27.  Staff witness 

Mr. Smith has concluded that Rockwell has met its burden under Section 8-406 of the Act.  Staff 

Ex. 7.0, lns. 151-56.  The record is clear, Rockwell has satisfied the requirements of Section 8-

406 of the Act and its Revised Amended Petition should be granted.  

III.
Resolution of Staff’s Issues

During the course of the proceeding Staff witnesses Mr. Thomas Q. Smith, Ms. Janis 

Freetly, Mr. Michael Luth, and Ms. Mary Everson identified a limited number of issues.  As set 
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forth in the evidentiary record, these limited issues have been addressed by Rockwell, and Staff 

recommends the approval of Rockwell’s Revised Amended Petition.

A. Mr. Smith’s Recommendations

Mr. Smith recommended that Rockwell either file a complete correct metes and bounds 

legal description of the area for which Rockwell is requesting certification or clarify where in the 

record a correct legal description can be found.  Staff Ex. 2.0, lns. 172-77.  As requested by 

Mr. Smith, Rockwell provided a complete legal description for the area to be served as Exhibit 

JPC 5.1 to Rockwell Ex. 5.0.

Mr. Smith also proposed changes to Rockwell’s main extension provisions contained 

within its proposed Rules and Regulations and Conditions of Service for water and sewer 

operations.  Mr. Smith incorporated his recommended changes into Attachments 7.1 and 7.2 of 

his Rebuttal Testimony, Staff Ex. 7.0.  Rockwell has agreed to Mr. Smith’s modifications and 

will utilize his suggested Rules and Regulation and Conditions of Service for water and sewer 

operations.  Rockwell Ex. 9.0, lns. 45-47.

Mr. Smith also recommended that Rockwell be directed to file a tariff sheet providing for 

maximum unaccounted-for-water.  Rockwell has agreed to file an unaccounted-for-water tariff 

identical to the one set forth in Attachment 7.3 to Mr. Smith’s Rebuttal Testimony.  Rockwell 

Ex. 5.0 134-36, Ex. 9.0, lns. 56-59.

B. Ms. Freetly’s Recommendations

Ms. Freetly did not disagree with Rockwell’s initial financing.  As to Rockwell’s 

proposal to refinance all or a portion of its debt on terms as least as favorable as its existing debt, 

Ms. Freetly concluded that Rockwell’s request should be granted.  The clarifying information 
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Ms. Freetly sought was provided in the Rebuttal Testimony of John P. Carroll.  Rockwell 

Ex. 5.0, lns 150-75.  Ms. Freetly finds that the refinancing of debt that Rockwell proposes is 

reasonably required because it will lower Rockwell’s debt service costs.  Staff Ex. 8.0, lns. 38-

39.  Ms. Freetly recommends the Commission enter an Order authorizing the issuance and sale 

of bonds in an amount not to exceed $3,200,000 pursuant to Section 6-102(a) of the Act.  

Consistent with Section 6-101, Ms. Freetly also recommends that Rockwell provide proper 

identification numbers on the bonds when issued.  And pursuant to Section 6-108 of the Act, she 

recommends that Rockwell pay a fee of $7,680.00.  Finally, Ms. Freetly recommends that 

Rockwell file quarterly reports concerning the issuance of the bonds and the application of the 

proceeds of the bonds consistent with 83 Ill. Adm. Code Part 240.  Rockwell has agreed to all of 

Ms. Freetly’s recommendations.  Rockwell Ex. 9.0, ln. 78.  

C. Mr. Luth’s Recommendations

Mr. Luth makes no determinations whether or not the Commission should grant 

Rockwell a Certificate.  Rather, should the Commission grant a Certificate, he simply 

recommended that the Commission require Rockwell file a tariff sheet that specifies the rates 

customers would pay and the basis for those rates.  Further, he recommended that Rockwell file 

the tariff sheet within 5 days of the Commission’s Final Order.  Rockwell agrees to file a tariff 

consistent with Mr. Luth’s recommendation within five days of the Commission’s Final Order.  

Rockwell Ex. 5.0, lns. 183-84.

D. Ms. Everson’s Recommendations

Ms. Everson reviewed Rockwell’s proposed journal entries.  She also reviewed the 

Affiliated Service Agreement (“ASA”) between Rockwell and Kirk, the Operating Agreement of 

Rockwell Utilities, LLC, and the Water and Sewer Service Agreement between Rockwell and 
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Rockwell Place, LLC.  Ultimately, Ms. Everson finds no reason to oppose their approval.  Her 

conclusion was subject to a few conditions to which Rockwell has agreed.

1. Journal Entries

Ms. Everson recommends a single modification to Rockwell’s journal entries, namely to 

separately identify amounts of accumulated depreciation related to each plant account.  Staff 

Ex. 5.0, lns. 41-54.  Rockwell incorporated Mr. Everson’s proposal into its revised journal 

entries set forth at Rockwell Ex. 6.0, Ex. MA-6.1.  Ms. Everson agreed that Rockwell 

Ex. MA-6.1 sets forth the correct form for the journal entries.  Staff Ex. 9.0, lns. 40-48.  

Additionally, Rockwell agreed to Ms. Everson’s recommendation that Rockwell file with the 

Chief Clerk of the Commission, with a copy to the Manager of Accounting, copies of the actual 

journal entries used to record the system within six (6) months of the Commission’s Final Order.  

Rockwell Ex. 5.0, lns. 211-15.

2. Reporting of Actual Financial Information

Ms. Everson recommends that Rockwell file with the Chief Clerk of the Commission, 

with a copy to the Manager of Accounting, copies of its actual financial information every six (6) 

months for each six month period ending June 30th and each 12-month period ending 

December 31st until Rockwell files for a formal rate proceeding.  Rockwell will make its first 

report for the period ending June 30, 2007.  Staff Ex. 9.0, lns. 155-60.  Rockwell is to file each 

report within three (3) months following the end of the reporting period.  Id., lns. 160-61.  

Rockwell agreed to Ms. Everson’s recommendations.  Rockwell Ex. 9.0, lns. 98-99.

3. ASA

Ms. Everson recommends two modifications to the ASA to reflect verification of how 

Kirk determines costs charged to Rockwell and document retrieval from Kirk Corporation.  Staff 
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Ex. 5.0, lns. 165-68, 209-13.  Rockwell agreed to make the changes.  Rockwell Ex. 5.0, lns. 246-

48, 266-69.  A fully executed ASA containing the modifications recommended by Ms. Everson 

was submitted into the evidentiary record.  Rockwell Ex. 9.0, JPC-9.1. Rockwell also will 

require a written invoice from Kirk, with supporting documentation for charges from Kirk in 

accordance with the language in Section 3.1 of the ASA.  Staff Ex. 5.0, lns. 229-31; Staff Ex. 

9.0, lns. 185-87.  Rockwell agreed to require an invoice from Kirk rather than an electronic 

journal entry.  Rockwell Ex. 9.0, lns. 113-16. 

4. Operating Agreement Between Rockwell And Kirk

Ms. Everson has reviewed the Operating Agreement between Rockwell and Kirk and 

recommends its approval without any modification.  Staff Ex. 9.0, ln. 188.

5. Water and Sewer Service Agreement between Rockwell and Rockwell 
Place, LLC

Ms. Everson  reviewed the Water and Sewer Service Agreement between Rockwell and 

Rockwell Place, LLC and recommends its approval.  Staff Ex. 9.0 lns. 142-45.  Initially her 

recommendation was subject to the resolution of any concerns discussed by Staff witness 

Mr. Smith as it related to Rockwell’s Rules and Regulation and Conditions of service for water 

and sewer operations.  Id.  As indicated above, Mr. Smith’s concern with Rockwell’s proposed 

Rules and Regulation and Conditions of Service for water and sewer operations, specifically its 

main extension language, have been resolved.  Rockwell has agreed to the main extension 

language changes made by Mr. Smith.  Rockwell Ex. 9.0, lns. 45-47.

There are no outstanding or unresolved issues between Rockwell and Staff.  Rockwell’s 

Revised Amended Petition should be granted.
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IV.
NoMo’s Collateral Attack

NoMo’s stated objections to Rockwell’s Revised Amended Petition made throughout this 

proceeding are nothing more than improper attacks on local zoning and land use decisions made 

nearly 25 years ago.  Rather than address the requirements of the Public Utilities Act in an 

appropriate or meaningful way, NoMo attempts only to muddy the waters by accusing Staff of 

conspiracy and interjecting a legal theory that should be directed towards the IEPA and not the 

Commission.  Rockwell will respond to NoMo’s legal argument should it exercise its 

opportunity to do so in its Initial Brief.  Regardless of what argument NoMo intends to pursue, it 

simply failed to produce any credible evidence that would undermine Rockwell’s Revised 

Amended Petition and the testimony admitted into the record in support thereof.

V.
Conclusion

Rockwell has proven that it has the managerial, technical and financial capability to the 

serve the proposed service territory.  Moreover, Rockwell will promote the public convenience 

and has fully satisfied the requirements of Section 8-406 of the Public Utilities Act.  Rockwell 

has resolved each concern voiced by Staff.  Based upon the compelling evidentiary record, it is 

proper for the Illinois Commerce Commission to grant Rockwell’s Revised Amended Petition 

for Certificate of Public Convenience and Necessity and Approval of Affiliated Interests 

Agreements.  Staff agrees.

WHEREFORE, Rockwell Utilities, LLC respectfully requests that the Commission, 

subject to the agreements reached between Rockwell and staff: (1) approve Rockwell’s Revised 

Amended Petition, including granting a Certificate of Public Convenience and Necessity 

authorizing Rockwell Utilities, LLC to own, operate, construct and maintain facilities necessary 
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and appropriate to the proposed service territory and to transact the business of furnish water and 

sanitary sewer service to the public; (2) approve its Rules and Regulations and Terms and 

Conditions; (3) approve Rockwell’s accounting entries; (4) authorize and approve the Affiliate 

Services Agreement, Operating Agreement of Rockwell Utilities , LLC, and Water and Sewer 

Service Agreement; (5) authorize and approve, to the extent necessary, Rockwell’s initial 

financing, both equity and debt, and refinancing of all or a portion of its debt; (6) approve, to the 

extent necessary, the Asset Purchase Agreement and Jupiter Agreement; and (7) grant any and 

all other appropriate relief .

Dated:  June 15, 2007

Respectfully submitted,

By:  
An Attorney for
Rockwell Utilities, LLC

Phillip A. Casey
Sarah N. Galioto
Sonnenschein Nath & Rosenthal LLP
233 South Wacker Drive
Chicago, Illinois 60606
(312) 876-8000
pcasey@sonnenschein.com
sgalioto@sonnenschein.com
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