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I. INTRODUCTION 
 

On July 24, 2006, Rockwell Utilities, LLC (“Rockwell”, the “Company”, or 

the “Petitioner”) filed a Petition with the Illinois Commerce Commission (the 

“Commission”) for a Temporary Certificate of Public Convenience and Necessity 



  06-0522/06-0523 (Cons.) 

(“Temporary Certificate”) pursuant to Section 8-406(e) of the Illinois Public 

Utilities Act (the “Act”), 220 ILCS 5/8-406(e), to provide water and sanitary sewer 

services to various parcels located in Lake County, Illinois (the “subject area”) 

(Docket No. 06-0523).  The Commission granted Rockwell’s request for a 

Temporary Certificate in its August 16, 2006 Interim Order.  The Company also 

filed a Petition pursuant to Section 8-406 of the Act requesting permanent 

certification (“Permanent Certificate”) of the subject area (Docket No. 06-0522).  

The two dockets were consolidated by the Administrative Law Judge on August 

7, 2006. 

   On April 16, 2007, Rockwell filed a Revised Amended Petition for 

Certificate of Public Convenience and Necessity and Approval of Affiliated 

Interests Agreements (“Revised Amended Petition”) in Docket No. 06-0522.  In 

its Revised Amended Petition, Petitioner requests that the Commission:  (1) grant 

a Permanent Certificate authorizing Rockwell to provide water and sanitary 

services to the subject area; (2) approve the general terms and conditions for 

service for the subject area; (3) approve the accounting entries related to the 

acquisition by Rockwell of the water and sewer facilities in the subject area; (4) 

approve certain affiliated interest agreements; (5) authorize the Company’s initial 

equity and debt financing; and (6) authorize Rockwell’s refinancing of certain 

debt. 

A Petition for Leave to Intervene was filed by the Northern Moraine 

Wastewater Reclamation District (the “District”) on August 31, 2006, which was 

subsequently granted.  An evidentiary hearing was held in this matter on June 1, 
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2007, in the Commission’s Chicago offices.  Appearances were entered by 

counsel on behalf of the Petitioner, the District and Staff.  At the hearing, John P. 

Carroll, Jeremy C. Lin, Michael Albach, and David R. Monie testified on behalf of 

the Petitioner.  Kenneth A. Michaels, Jr., George O. Roach, and Robert Scott 

Trotter offered testimony on behalf of the District, pending a decision by the 

Administrative Law Judges on Motions to Strike filed by both Staff and Rockwell 

regarding all of the aforementioned District testimony.1  Thomas Q. Smith, an 

Economic Analyst in the Water Department of the Financial Analysis Division; 

Janis Freetly, a Senior Financial Analyst in the Finance Department of the 

Financial Analysis Division; Mike Luth, a Rates Analyst in the Rates Department 

of the Financial Analysis Division; Mary H. Everson, an Accountant in the 

Accounting Department of the Financial Analysis Division; and William R. 

Johnson, an Economic Analyst in the Water Department of the Financial Analysis 

Division, all provided testimony on behalf of Staff.  At the conclusion of the June 

1, 2007 evidentiary hearing, the record was marked “Heard and Taken”.        

II. STATUTORY AUTHORITY 

 A. Section 8-406 of the Act 
 

Section 8-406 of the Act, 220 ILCS 5/8-406, provides the criteria upon 

which the Commission must base its determination regarding whether it should 

grant Rockwell a Permanent Certificate for the subject area.  Section 8-406 of the 

Act provides, in relevant part, as follows: 

                                            
1 On June 8, 2007, the Administrative Law Judges granted the Motions to Strike filed by Staff and 
Rockwell, striking the direct and rebuttal testimony of Mr. Michaels, the rebuttal testimony of Mr. 
Roach and portions of the rebuttal testimony of Mr. Trotter.    
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(a) No public utility. . . shall transact any business in this 
State until it shall have obtained a certificate from the Commission 
that public convenience and necessity require the transaction of 
such business.   

* * * 
 

(b) No public utility shall begin the construction of any new 
plant, equipment, property or facility which is not in substitution of 
any existing plant, equipment, property or facility or any extension 
or alteration thereof or in addition thereto, unless and until it shall 
have obtained from the Commission a certificate that public 
convenience and necessity require such construction. Whenever 
after a hearing the Commission determines that any new 
construction or the transaction of any business by a public utility will 
promote the public convenience and is necessary thereto, it shall 
have the power to issue certificates of public convenience and 
necessity. The Commission shall determine that proposed 
construction will promote the public convenience and necessity only 
if the utility demonstrates: (1) that the proposed construction is 
necessary to provide adequate, reliable, and efficient service to its 
customers and is the least-cost means of satisfying the service 
needs of its customers; (2) that the utility is capable of efficiently 
managing and supervising the construction process and has taken 
sufficient action to ensure adequate and efficient construction and 
supervision thereof; and (3) that the utility is capable of financing 
the proposed construction without significant adverse financial 
consequences for the utility or its customers.    

 B. Section 7-101 of the Act 
 

Section 7-101 of the Act, 220 ILCS 5/7-101, requires Commission 

approval of affiliated interest agreements.  Section 7-101(3) provides, in relevant 

part, as follows: 

  (3) No management, construction, engineering, supply, 
financial or similar contract and no contract or arrangement for the 
purchase, sale, lease or exchange of any property or for the 
furnishing of any service, property or thing, hereafter made with any 
affiliated interest, as hereinbefore defined, shall be effective unless 
it has first been filed with and consented to by the Commission or is 
exempted in accordance with the provisions of this Section or of 
Section 16-111 of this Act. The Commission may condition such 
approval in such manner as it may deem necessary to safeguard 
the public interest. If it be found by the Commission, after 

 4



  06-0522/06-0523 (Cons.) 

investigation and a hearing, that any such contract or arrangement 
is not in the public interest, the Commission may disapprove such 
contract or arrangement. Every contract or arrangement not 
consented to or excepted by the Commission as provided for in this 
Section is void.  

 C. Section 6-102 of the Act 
 

Section 6-102 of the Act, 220 ILCS 5/6-102, requires Commission 

authorization of debt refinancing.  Section 6-102 provides, in relevant part, as 

follows: 

(a) Subject to the provisions of this Act and of the order of 
the Commission issued as provided in this Act, a public utility may 
issue stocks and stock certificates, and bonds, notes and other 
evidences of indebtedness payable at periods of more than 12 
months after the date thereof for any lawful purpose. However, 
such public utility shall first have secured from the Commission an 
order authorizing such issue and stating the amount thereof and the 
purpose or purposes to which the issue or the proceeds thereof are 
to be applied, and that in the opinion of the Commission, the 
money, property or labor to be procured or paid for by such issue is 
reasonably required for the purpose or purposes specified in the 
order.  

 
* * *  

 
(d) Any issuance of stock or of bonds, notes or other 

evidences of indebtedness, other than issuances of notes pursuant 
to subsection (c) of this Section, which is not subject to subsection 
(b) of this Section, shall be regulated by the Commission as follows: 
the public utility shall file with the Commission, at least 15 days 
before the date of the issuance, an informational statement setting 
forth the type and amount of the issue and the purpose or purposes 
to which the issue or the proceeds thereof are to be applied. Prior 
to the date of the issuance specified in the public utility's filing, the 
Commission, if it finds that the issuance is not subject to subsection 
(b) of this Section, shall issue a written order in conformance with 
subsection (a) of this Section authorizing the issuance. 
Notwithstanding any other provisions of this Act, the Commission 
may delegate its authority to enter the order required by this 
subsection (d) to a hearing examiner. 
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III. STAFF’S POSITION 
 
 A. Least-Cost Option 
 

Staff witness Thomas Q. Smith testified that in his opinion, based on 

information currently available to him, including the observation that no other 

utility was currently capable of providing water and sewer service to Rockwell’s 

customers, Rockwell’s proposal represents the least-cost option for satisfying the 

service needs of the customers in the subject area.  (ICC Staff Exhibit 2.0, p. 7.)   

 B. Capability to Efficiently Manage and Supervise 
 

Staff witness Smith testified that in his opinion, based on his inspection of 

the Rockwell water and sewer systems, and his review of the Company’s direct 

testimony and data request responses, Rockwell is capable of efficiently 

managing and supervising construction of the water and sewer systems.  (ICC 

Staff Exhibit 2.0, p. 7.)   

 C. Identification of the Proposed Service Area  
 

Staff witness Smith requested that Rockwell provide a correct metes and 

bounds legal description of the subject area.  (ICC Staff Exhibit 2.0, pp. 7-9.)  In 

rebuttal testimony, Mr. John P. Carroll provided an accurate metes and bounds 

legal description.  (Rockwell Exhibit 5.0, p. 2; Exhibit JPC 5.1.)  Staff witness 

Smith, in rebuttal testimony, agreed that the metes and bounds legal description 

provided by Mr. Carroll was adequate to support the record.  (ICC Staff Exhibit 

7.0, p. 2.)    
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 D. Rules, Regulations, and Conditions of Service 
 

Staff witness Smith recommended that if granted a Permanent Certificate, 

Rockwell adopt rules, regulations, and conditions of service to govern its water 

and sewer operations in the form of Attachments 1 and 2 to his direct testimony.  

He noted that his proposed rules were consistent with not only 83 Ill. Adm. Code 

600.370 but also with rules that have been approved by the Commission in 

several recent proceedings.  (ICC Staff Exhibit 2.0, pp. 9-11.)         

E. Tap-on-Fee Misnomer 
 

Staff witness Smith noted that the Sanitary Sewer and Water Service and 

Tap-On Agreement (the “Jupiter Agreement”) (Attachment E to the Revised 

Amended Petition) provides for arrangements by which Lakemoor Building 

Corporation will provide water and sewer service to the Jupiter Apartments, and 

uses the term “tap-on-fee”.  Rockwell is assuming the Jupiter Agreement under 

which it will provide water and sewer service.  While 83 Ill. Adm. Code 

600.370(a) does not permit the use of tap-on-fees, Mr. Smith explained that in 

this instance tap-on-fee is a misnomer and that the type of fee contemplated by 

the Jupiter Agreement is not contrary to the Commission’s rules.  (ICC Staff 

Exhibit 2.0, pp. 13-15.)  

 F. Unaccounted-for-water Tariff 
 

Staff witness Smith explained that Section 8-306(m) of the Act, 220 ILCS 

5/8-306(m), requires that Rockwell must have a tariff on file with the Commission 

which limits the amount of unaccounted-for water for the purpose of setting rates 
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or surcharges to be charged to customers.  He recommended that the Company 

file such tariff limiting unaccounted-for water to 15%.  (ICC Staff Exhibit 2.0, pp. 

15-16; Attachment 3.)  In rebuttal testimony, Rockwell witness Carroll accepted 

Mr. Smith’s maximum unaccounted-for water proposal and indicated the 

Company will file such tariff upon issuance of a Final Commission Order granting 

a Permanent Certificate in this proceeding.  (Rockwell Exhibit 5.0, p. 6.)   

In rebuttal testimony, Staff witness Smith refined the unaccounted-for 

water tariff to reflect the proper form and include the proper tariff sheet number.  

(ICC Staff Exhibit 7.0, p. 5; Attachment 7.3.)  Rockwell agreed, in surrebuttal 

testimony, to file the subject tariff as set forth in Mr. Smith’s Attachment 7.3.  

(Rockwell Exhibit 9.0, p. 3.)         

 G. Depreciation Rates and Average Service Lives for Utility Plant 
 

Staff witness William R. Johnson addressed Rockwell’s proposed 

depreciation rates and average service lives for utility plant.  (ICC Staff Exhibit 

6.0, p. 3.)  He noted that Rockwell had not performed a depreciation analysis and 

the only reference to depreciation found was in Company witness Jeremy C. 

Lin’s Revised Direct Testimony (Rockwell Exhibit 2.0R, p. 4).  Mr. Lin proposed a 

50 year service life for all utility plant except water meters for which he proposed 

a 10 year service life.  (Id.)  Mr. Johnson stated that the 50 year service life would 

generate a 2% depreciation rate and a 10 year service life would generate a 10% 

depreciation rate.  (ICC Staff Exhibit 6.0, p. 3.)    

During Mr. Johnson’s review, he examined a sample of ten annual reports 

of small regulated water and/or sewer utilities in Illinois and found that nine use 
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the composite method proposed by Mr. Lin.  (Id., p. 4.)  He found that a 50 year 

average service life for most plant accounts was common in the ten annual 

reports he examined.  (Id., p. 5.) 

The water meter service lives Mr. Johnson examined in the annual reports 

were mixed.  (Id.)  He found that Mr. Lin’s proposed 10 year service life for water 

meters does coincide with 83 Ill. Adm. Code 600.340 where a guideline for either 

inspection or replacement of water meters is discussed and depending on water 

meter size, the rules mandate that water meters be tested or replaced in a range 

from 4 to 10 years.  (Id.)  Mr. Johnson stated that the area Rockwell is proposing 

to serve would be mostly residential units where water meters would fall into the 

10 year guideline found in 83 Ill. Adm. Code 600.340.  (Id.)   

Mr. Johnson testified that since Rockwell is a small water and sewer utility 

and its proposed service lives are consistent with those utilities he sampled, he 

did not object to Rockwell using a 50 year service life for all items of utility plant 

(water and sewer), except water meters which would have a 10 year service life.  

However, since service life, salvage and depreciation rates are all items that 

should be periodically examined, he indicated that these items may need to be 

reinvestigated in future rate proceedings.  (Id.) 

 H. Water and Sewer Rates  
 

Staff witness Mike Luth testified that, if the Commission grants Rockwell’s 

request in its Revised Amended Petition for a Permanent Certificate to provide 

water and sewer service, as a regulated public utility, Rockwell’s rates should be 

on file with the Commission within five days of the Final Commission Order.  Mr. 
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Luth’s recommendation is a continuation or reiteration of a similar directive in the 

Interim Order (Interim Order, p. 4, paragraph (4)).  The Interim Order in these 

consolidated dockets granted a Temporary Certificate to Rockwell allowing the 

Company to provide water and sewer service to the requested area as a public 

utility and charge rates that had been in place under the previous owner of the 

water and sewer systems.  For water, the rate currently in effect is $3.70 per 

1,000 gallons of metered water, in addition to a charge of $24.00 per quarter or 

three month billing period.  For sewer, the rate currently in effect is $66.50 per 

quarter.  As indicated in the Interim Order, both the water and sewer rates are 

based upon rates currently in effect for the Village of Island Lake, Illinois (Interim 

Order, p. 4, paragraph (2)).    (ICC Staff Exhibit 4.0, pp. 2-3.) 

Rockwell witness Carroll stated that the Company accepted Mr. Luth’s 

recommendation, and agreed to file the necessary tariff sheet(s) within five days 

of the Commission’s Order.  (Rockwell Exhibit 5.0, p. 9.)  Accordingly, if the 

Commission grants Rockwell’s request for a Permanent Certificate to provide 

water and sewer services to various parcels in Lake County, Illinois, the 

Commission should direct Rockwell to file a tariff sheet with the Chief Clerk’s 

Office that specifies the rates customers would pay and the basis for those rates.  

(ICC Staff Exhibit 4.0, pp. 1-2.) 

 I. Journal Entries  
 

Staff witness Mary H. Everson recommended that Rockwell modify its 

proposed journal entries to separately identify accumulated depreciation amounts 

related to each plant account.  (ICC Staff Exhibit 5.0, p. 3.)  Rockwell agreed in 
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the rebuttal testimony of Michael Albach to utilize the format proposed by Ms. 

Everson.  (Rockwell Exhibit 6.0, p. 2.)  Staff witness Everson indicated in rebuttal 

testimony that the proposed journal entries presented in the rebuttal testimony of 

Michael Albach as Rockwell Exhibit MA 6.1 were the correct form for journal 

entries to record the purchase of the Rockwell system.  (ICC Staff Exhibit 9.0, p. 

3.)   

Ms. Everson also recommended that the Company file its actual journal 

entries with the Chief Clerk of the Commission with a copy to the Manager of the 

Accounting Department within 6 months of the Commission’s Final Order in this 

proceeding.  (ICC Staff Exhibit 5.0, p. 3.)  The Company agreed to Staff witness 

Everson’s recommendation to file the actual journal entries as described in the 

surrebuttal testimony of John P. Carroll.  (Rockwell Exhibit 9.0, p. 5.) 

 J. Reports of Financial Information 
 

Staff witness Everson recommended that Rockwell provide reports of 

actual financial information for the water and sewer system until such time as 

Rockwell is granted permanent rates established in a formal rate proceeding.  

The reports of actual financial information are necessary since Rockwell’s 

Temporary Certificate allows the Company to charge rates that were in effect for 

the area when the Interim Order was issued until such time as the Commission 

orders that replacement rates be established.  Ms. Everson noted that no review 

of the appropriateness of those rates had been conducted.  Therefore, Ms. 

Everson recommended that the reports of actual financial information be 

provided to the Chief Clerk of the Commission with a copy to the Manager of 
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Accounting every six months for each six month period ending June 30th and 

each 12 month period ending each December 31st until the Commission 

establishes permanent rates for Rockwell.  (ICC Staff Exhibit 5.0, pp. 4-5.)  Ms. 

Everson further recommended that the reports of financial information include, 

but not be limited to, the aggregated plant investment, revenues, direct 

expenses, allocated expenses, Contributions in Aid of Construction received, 

number of customers, the status of construction projects, a schedule of services 

provided by Kirk to Rockwell and the charges related to each of the listed 

services.  (Id., p. 5.) 

Rockwell agreed to the recommendation to provide reports of actual 

financial information but indicated that it would file the recommended reports until 

Rockwell files for permanent rates.  (Rockwell Exhibit 5.0, p. 11.)  Since Rockwell 

will provide financial information in a rate filing which would then be reviewed by 

Staff and thus achieve the purpose for which Ms. Everson made the 

recommendation, Ms. Everson indicated her acceptance of Rockwell’s proposed 

modification to limit the duration of the reporting requirement.  (ICC Staff Exhibit 

9.0, p. 3.)   

Also in rebuttal testimony, Rockwell indicated that it would file the 

recommended reports of actual financial information within three months of the 

close of each respective period.  (Rockwell Exhibit 5.0, p. 11.)  Ms. Everson 

agreed with Rockwell’s proposal to submit the required reports of actual financial 

information within three months of the close of the respective period.  (ICC Staff 

Exhibit 9.0, p. 4.) 
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K. Affiliate Service Agreement between Rockwell and The Kirk 
Corporation 

 
Staff witness Everson discussed four concerns regarding the Affiliate 

Service Agreement (“ASA”) between Rockwell and The Kirk Corporation (“Kirk”), 

which included:  1) insufficient documentation regarding charges from Kirk; 2) 

insufficient language regarding the documentation of charges based on Kirk 

employees’ time; 3) inconsistent language concerning the format of the bill that 

Rockwell will receive from Kirk; and 4) an inability for Commission Staff to obtain 

information related to services provided by Kirk to Rockwell.  (ICC Staff Exhibit 

5.0, p. 6.) 

Ms. Everson stated the Company only provided information that could be 

used for evaluating the reasonableness of charges without addressing how the 

charges were initially determined.  Without language governing the basis of the 

charge to Rockwell, the charges cannot be evaluated for reasonableness.  Ms. 

Everson recommended that Rockwell modify its ASA to contain the following 

language in Section 2.2: 

 If there is no prevailing market for the service, Kirk agrees to 
document to Rockwell that the rate is no greater than the rates 
charged for similar services to other companies in the surrounding 
area.  The documentation provided by Kirk to Rockwell must show 
how Kirk determined the cost it is charging to Rockwell.  This 
documentation must be maintained until the Illinois Commerce 
Commission sets Rockwell’s rates in a rate proceeding.  (Id., p. 8.) 
 

Rockwell agreed to revise its ASA in the rebuttal testimony of John Carroll. 

(Rockwell Exhibit 5.0, pp. 11-12.) 

Ms. Everson also discussed the inconsistency between Rockwell’s and 

Kirk’s intentions regarding the method of billing to Rockwell.  (ICC Staff Exhibit 
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5.0, p. 8.)  In response to a data request, Rockwell indicated that Kirk planned to 

utilize electronic journal entries for billing Rockwell instead of an actual invoice as 

specified in Article III, Section 3.1 of the ASA.  Ms. Everson recommended that 

Rockwell and Kirk abide by the language in Article III, Section 3.1 of the ASA.   

(Id., p. 9.)  Rockwell agreed that Kirk would provide an invoice to Rockwell in 

accordance with Article III, Section 3.1 of the ASA.  (Rockwell Exhibit 5.0, p. 12.) 

Ms. Everson also discussed her concern regarding the inability of Staff to 

obtain information related to services provided by Kirk to Rockwell if Rockwell 

must obtain such information from Kirk.  Ms. Everson stated that Section 3.3 of 

the ASA indicated that Kirk will furnish any and all information required by 

Rockwell.  In accordance with this Section as it was then written, Rockwell must 

obtain information regarding transactions from Kirk to respond to Staff data 

requests.  Since the terms of Section 3.3 appeared to indicate that Kirk would be 

the entity controlling the records of transactions between Rockwell and Kirk, the 

potential existed that Rockwell could refuse a Staff data request on the ground 

that it did not have the requested information.  Thus, Ms. Everson recommended 

the following revision to Section 3.3 of the ASA: 

 Kirk will furnish any and all information required by Rockwell.  
In addition, Rockwell agrees to require such information on affiliate 
transactions from Kirk when the information is recorded in the 
books and records of Kirk and that information is requested by the 
Staff of the Illinois Commerce Commission. 
 

(ICC Staff Exhibit 5.0, pp. 10-11.) 
 

Rockwell indicated in its rebuttal testimony that it agreed to make the 

recommended revision to its ASA.  (Rockwell Exhibit 5.0, pp. 12-13.) 
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Since Rockwell did not provide a revised ASA until its surrebuttal 

testimony, Ms. Everson was unable to recommend that the Commission approve 

the revised ASA until the evidentiary hearing.  Ms. Everson stated that she was 

able to review the revised ASA filed with Rockwell’s surrebuttal testimony of John 

Carroll as Rockwell Exhibit JPC 9.1.  Ms. Everson also stated that the revised 

ASA incorporated all of her recommended changes and therefore, she 

recommended the Commission approve Rockwell’s revised affiliate agreement. 

(Tr., pp. 166-167.) 

 L. Rockwell’s Operating Agreement   
 

Staff witness Everson indicated that she reviewed the Operating 

Agreement of Rockwell Utilities, LLC (“Operating Agreement”) (Attachment G to 

the Revised Amended Petition), which sets forth the obligations and 

responsibilities of Rockwell and Kirk regarding the formation and continuing 

operation of Rockwell.  Ms. Everson found no reason to object to the Operating 

Agreement and recommended that the Commission approve it.   (ICC Staff 

Exhibit 5.0, pp. 12, 15.) 

M. Water and Sewer Service Agreement between Rockwell and 
Rockwell Place, LLC 

 
Staff witness Everson stated that the Water and Sewer Service 

Agreement between Rockwell and Rockwell Place, LLC sets forth the provisions 

that govern Rockwell’s furnishing of water and sewer service to areas to be 

developed by Rockwell Place LLC.  Ms. Everson stated that she found no reason 

to object to the Water and Sewer Service Agreement and recommended 
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approval subject to any concerns expressed by Staff witness Thomas Smith. 

(ICC Staff Exhibit 5.0, p. 13.) 

Staff witness Smith noted that the Water and Sewer Service Agreement 

provided by Rockwell contained main extension rules that differed from the 

generic main extension rules he provided.  He further indicated that given 

Rockwell’s relationship with Rockwell Place, LLC, it would be appropriate to 

exempt Rockwell from the standard rules in favor of the rules contained in the 

Water and Sewer Service Agreement.  (ICC Staff Exhibit 2.0, pp. 12-13.)   

In rebuttal testimony, Mr. Carroll proposed an exemption from the main 

extension rules to acknowledge Rockwell’s pre-existing agreements with existing 

developers.  (Rockwell Exhibit 5.0, pp. 3-6.)  While Staff witness Smith agreed 

with the Company’s proposal regarding the exemption from the main extension 

rules, he recommended that the exemption be limited to agreements in place on 

May 1, 2007.  (ICC Staff Exhibit 7.0, pp. 2-4.)  In surrebuttal testimony, Mr. 

Carroll agreed to incorporate Mr. Smith’s recommended main extension rules 

(Id., Attachments 7.1 and 7.2) into Rockwell’s Rules and Regulations and 

Conditions of Service.  (Rockwell Exhibit 9.0, pp. 2-3.)         

N. Rockwell’s Financial Capability and Ability to Incur 
Indebtedness 

 
Staff witness Janis Freetly testified regarding Rockwell’s financial 

capability to operate and maintain the water supply and sanitary sewer facilities 

for which certification is requested pursuant to Section 8-406(a) of the Act, and to 

construct new facilities pursuant to Section 8-406(b)(3) of the Act.  Ms. Freetly 
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also addressed Rockwell’s request for authorization to incur indebtedness 

pursuant to Section 6-102 of the Act. 

Rockwell is an affiliate of Kirk.  Rockwell is a limited liability company, with 

Kirk as its sole member.  Rockwell’s Operating Agreement (Attachment G to the 

Revised Amended Petition) sets forth the obligations and responsibilities of 

Rockwell and Kirk to each other relative to the formation and continued operation 

of Rockwell as a limited liability company.  It also sets forth the terms under 

which Kirk will provide Rockwell with the capital necessary to acquire, operate 

and maintain the water supply and sanitary sewer facilities to serve the area for 

which certification is requested.  Pursuant to the Operating Agreement, Kirk will 

provide capitalization to Rockwell comprised of 40% equity and 60% debt.  Kirk 

has agreed to provide debt capital to Rockwell bearing interest at 8.75%, which is 

0.5% above the national prime rate of 8.25%.   (Attachment G to the Revised 

Amended Petition, Section III.) 

Kirk is a real estate development company with 2005 revenue in excess of 

$134,000,000, assets of nearly $100,000,000 and equity of approximately 

$40,000,000.  Kirk has access to a $75,000,000 line of credit.  (Rockwell Exhibit 

1.0R, p. 13; Exhibit JPC 1.16.)  As of September 30, 2006, approximately 

$39,000,000 of that line of credit was available to Kirk and $2,651,250 of the 

credit line was authorized in advance for availability to Rockwell for acquisition of 

the utility.  (ICC Staff Exhibit 3.0, p. 4.) 

Rockwell financed the acquisition of the water and sanitary sewer systems 

with a combination of equity funds and borrowed funds provided by Kirk.  All 
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additions to the water and sewer systems will be funded by the developers 

without refund from Rockwell.  Any expenses that will be borne by Rockwell will 

be financed through a credit line provided by Kirk.  (Id., p. 3.)  

In Staff’s judgment, due to the obligation of Kirk to provide Rockwell with 

equity and debt capital in accordance with the Operating Agreement, Rockwell is 

capable of financing the operation and maintenance of the water supply and 

sanitary sewer facilities for which certification is sought in this proceeding.  In 

addition, since the developers will fund all of the additions to the water and sewer 

systems without refund from Rockwell, the construction of new facilities will not 

have adverse financial consequences for the utility or its customers.  (Id., pp. 5-

6.) 

Pursuant to Section 6-102 of the Act, Rockwell requests authorization to 

issue and sell bonds in an amount not to exceed $3,200,000.  (Rockwell Exhibit 

5.0, pp. 7-8.)  Rockwell expects that the bonds will be issued and sold after a 

Commission Order is entered in this proceeding and not later than August 1, 

2008.  Rockwell states that the bonds will bear an expected interest rate not to 

exceed 7.00%.  (Id., p. 8.)  Rockwell will use the entirety of the proceeds from the 

sale and issuance of the bonds to refinance its current debt to Kirk and pay 

related expenses.  

Since Rockwell will use all of the proceeds from the intended sale and 

issuance of bonds to refinance its current debt to Kirk, the proposed financing is 

not subject to Section 6-102(b) of the Act.  Rockwell believes Section 6-102(b) of 

the Act does not apply to any issuance of bonds of which 90% or more of the 
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proceeds are to be used to for the purposes of refunding, redeeming or 

refinancing outstanding issues of stock, bonds, notes or other evidences of 

indebtedness.  (Id.)  

Rockwell’s proposal is subject to Section 6-102(d) of the Act, which 

requires the Company to set forth the type and amount of the issue and the 

purpose or purposes to which the issue or the proceeds thereof are to be 

applied.  Section 6-102(d) of the Act also requires a Commission Order in 

conformance with Section 6-102(a) of the Act authorizing the issuance.  Section 

6-102(a) of the Act requires a Commission Order authorizing the issuance and 

stating the amount thereof and the purpose(s) to which the proceeds are to be 

applied and that such application(s) is reasonably required. 

In Staff’s opinion, the financing is reasonably required since it will lower 

Rockwell’s debt service costs.  Rockwell expects to realize substantial savings by 

issuing lower cost bonds and states that refinancing its current debt will allow 

Rockwell to take advantage of the current favorable interest rate environment.  

(Id.)  The debt capital provided by Kirk bears interest at 8.75%.  Rockwell 

expects the new debt to bear interest at no more than 7.00%.  (Id.) 

Rockwell’s proposed financing is subject to Section 6-101 of the Act, 

which requires the Commission to provide proper identification numbers on the 

bonds when issued.  Rockwell’s proposal is also subject to Section 6-108 of the 

Act, which requires the Company to pay a fee equal to 24 cents for every $100 of 

principal amount of bonds authorized by the Commission.  Staff calculates that 

the Section 6-108 fees on $3,200,000 are $7,680.  (ICC Staff Exhibit 8.0, p. 3.) 
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In addition, Rockwell’s proposed financing is subject to 83 Ill. Adm. Code 

240 (“Part 240”), which requires the Company to file quarterly reports concerning 

the issuance of the bonds and the application of the proceeds of the bonds 

authorized by the Commission’s Order. (Id., pp. 3-4.)   

Hence, Staff recommends that the Commission enter an Order authorizing 

the issuance and sale of bonds in an amount not to exceed $3,200,000 pursuant 

to Section 6-102(a) of the Act and providing proper identification numbers to be 

placed on the bonds when issued pursuant to Section 6-101 of the Act.  Further, 

Staff recommends that the Commission order Rockwell to pay a $7,680 fee 

pursuant to Section 6-108 of the Act and to file reports relating to the issuance of 

the securities authorized in the Order pursuant to Part 240.  

 O. Staff’s Overall Recommendation 
 

Staff witness Smith opined that Rockwell has met its burden under Section 

8-406 of the Act.  As such, he recommended that Rockwell be granted a 

Permanent Certificate to provide water and sewer service in the subject area and 

be ordered to file tariff sheets that are consistent with ICC Staff Exhibit 7.0, 

Attachments 7.1, 7.2, and 7.3.  (ICC Staff Exhibit 7.0, p. 7.)   

IV. CONCLUSION 
 

For the foregoing reasons, Staff respectfully requests that the Commission 

approve Rockwell’s request for a Permanent Certificate subject to the various 

conditions and recommendations set forth herein.  
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       Respectfully submitted, 

        

       LINDA M. BUELL 
       MICHAEL R. BOROVIK 
 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
 
 
 
 
 
 
June 15, 2007 
 
 
 
LINDA M. BUELL     
Office of General Counsel      
Illinois Commerce Commission   
527 East Capitol Avenue    
Springfield, IL  62701     
Phone:  (217) 557-1142    
Fax:  (217) 524-8928   
E-mail:  lbuell@icc.illinois.gov  
  
 
MICHAEL R. BOROVIK 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL   60601 
Phone:  (312) 814-2908 
Fax:  (312) 793-1556 
E-mail:  mborovik@icc.illinois.gov 
 
 

 21


	I. INTRODUCTION
	II. STATUTORY AUTHORITY
	 A. Section 8-406 of the Act
	 B. Section 7-101 of the Act
	 C. Section 6-102 of the Act

	III. STAFF’S POSITION
	 A. Least-Cost Option
	 B. Capability to Efficiently Manage and Supervise
	 C. Identification of the Proposed Service Area 
	 D. Rules, Regulations, and Conditions of Service
	E. Tap-on-Fee Misnomer
	 F. Unaccounted-for-water Tariff
	 G. Depreciation Rates and Average Service Lives for Utility Plant
	 H. Water and Sewer Rates 
	 I. Journal Entries 
	 J. Reports of Financial Information
	K. Affiliate Service Agreement between Rockwell and The Kirk Corporation
	 L. Rockwell’s Operating Agreement  
	M. Water and Sewer Service Agreement between Rockwell and Rockwell Place, LLC
	N. Rockwell’s Financial Capability and Ability to Incur Indebtedness
	 O. Staff’s Overall Recommendation

	IV. CONCLUSION

