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STAFF OF THE ILLINOIS COMMERCE COMMISSION’S REPLY TO THE 
DISTRICT’S RESPONSE TO THE MOTIONS TO STRIKE FILED BY 

ROCKWELL UTILITIES, LLC AND THE STAFF 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys, pursuant to Section 200.190 of the Illinois Commerce 

Commission’s (“Commission”) Rules of Practice (83 Ill. Adm. Code 200.190), 

hereby replies to Northern Moraine Wastewater Reclamation District’s (the 

“District” or “NMWRD”) Response to the Motions to Strike Filed by Rockwell 

Utilities, LLC and the Staff (“Response”) filed on June 5, 2007.1  For the reasons 

stated below, the District’s Response is without merit and should be disregarded 

by the Commission.   

                                            
1 Staff notes that despite Administrative Law Judge Haynes’ order at the June 1, 2007 evidentiary 
hearing (Tr., pp. 123-124), and the Administrative Law Judges’ Ruling and Notice of Schedule 
dated June 4, 2007, the District did not serve its Response on the parties by 5:00 p.m. on June 5, 
2007.     
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 I. INTRODUCTION 
 

The District’s Response to Staff’s Motion to Strike offers:  (1) little or 

nothing substantive to the argument regarding striking the Direct Testimony and 

Rebuttal Testimony of Kenneth A. Michaels, Jr. acting in the capacity of 

witness/president/trustee/counsel in violation of 705 ILCS 220/1 and 4 

[Corporation may not practice law], and the Illinois Rules of Professional 

Conduct’s Rule 3.7. Lawyer As Witness; (2) nothing at all regarding striking 

substantial portions of Mr. Michaels’ Direct and Rebuttal Testimony as this 

testimony constitutes impermissible expert legal opinion testimony, except to 

insinuate that Mr. Michaels had put down his legal hat and put on his expert 

witness hat; (3) nothing at all regarding the striking of certain language in Mr. 

Michaels’ Rebuttal testimony as a collateral attack on the Commission’s 

September 26, 2006 Ruling; and (4) a flawed argument as to striking in its 

entirety George O. Roach’s Rebuttal Testimony with total disregard for the fact 

that Mr. Roach’s issues were based on schedules not even a part of the record, 

based on the March 14, 2007 Administrative Law Judge’s Ruling.  In essence, if 

one were to strip away NMWRD’s tired argument about unfairness, hypocrisy, 

and some sort of conspiracy theory that could only be described as ridiculous at 

best, there is no factual or legal basis to refute any of the arguments effectively 

advanced in Staff’s Motion to Strike.  
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II. MR. MICHAELS’ DIRECT AND REBUTTAL TESTIMONY SHOULD BE 
STRICKEN IN THEIR ENTIRETY 

A.  Mr. Michaels Gave up His Right to Act as a NMWRD Witness 
by Acting as Legal Counsel 

 
NMWRD argues that Illinois cases provide that if an attorney for a party 

wishes to testify, he or she may do so if he or she withdraws (NMWRD Citing 

Lavin v. Civil Serv. Comm’n, 18 Ill. App.3d 982, 310 N.E.2d 858 (1st Dist. 1974); 

Will v. Comprehensive Accounting Corp., 776 F.2d 665, 676 (7th Cir. 1985); and 

U.S. v. Morris, 714 F.2d 669, 671-72 (7th Cir. 1983).  (NMWRD Response, pp. 2-

3.)  However, these cases are factually distinguishable from the instant case in at 

least two instances.  First, the violation of 705 ILCS 220/1 and 4, as discussed 

fully in Staff’s May 30, 2007 Motion to Strike, was specific to corporations, while 

two of the three cases NMWRD cites deal with government lawyer-witnesses 

(See, Lavin v. Civil Serv. Comm’n, 18 Ill. App.3d 982, 310 N.E.2d 858, 864-865 

(1st Dist. 1974) (“testimony of the assistant Attorney General”, also decided prior 

to enactment of Rule 3.7. Lawyer as witness; and U.S. v. Morris, 714 F.2d 669, 

670 (7th Cir. 1983) (Defendant represented by Federal Defender in a criminal 

case arguing for a new trial).   Second, the relevant timing for withdrawing Mr. 

Michaels as counsel has long passed as he has already provided his Direct 

Testimony (NMWRD Exhibit 1.0) and Rebuttal Testimony (NMWRD Exhibit 6.0).  

At this point, withdrawal would be meaningless and the only remedy to Mr. 

Michaels’ clear violation of 705 ILCS 220/1 and 4 [Corporation may not practice 

law] and Rule 3.7. Lawyer As Witness, would be to strike the subject testimony.  
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Additionally, NMWRD’s insinuation that Mr. Michaels’ decision to act as an 

attorney in this case beginning at the March 8, 2007 status hearing was 

somehow out of his control does not line up with the facts.  Ms. Rich, Mr. 

Michaels’ outside counsel at Katten Muchin Rosenman LLP (“Katten”), states at 

the June 1, 2007 evidentiary hearing in this case: 

The real distinction in this case is that if you all remember I 
wasn’t here, but according to the transcript and Ms. Mosby, the way 
it appeared to me is that Mr. Michaels showed up when our 
computer system had a glitch at the time change and Ms. Mosby 
and I were not here. 

Mr. Michaels was there and was actually requested to enter 
his appearance as counsel, otherwise, told he couldn’t speak, and 
that’s the only reason he did that… (See, June 1, 2007 Transcript, 
p. 125, lines 5-14.) 
 

Mr. Michaels states at the March 8, 2007 hearing in this case: 

JUDGE HAYNES: So, unfortunately, the intervenor’s not here. 
Counsel. 
 
MR. MICHAELS: Your Honor, I have been authorized by the district 
trustee. I’m a licensed attorney with 25 years of practice. I have 
been authorized to file an additional appearance (See, March 8, 
2007 Transcript, p. 82, lines 9-14.)2 

 

While NMWRD cries hardship, it is a consequence that was reasonably 

foreseeable and completely within the control of NMWRD. (See, e.g., George 

Jones v. City of Chicago, 610 F. Supp. 350,361 (U.S. Dist. 1984) (“As many 

courts have noted, substantial hardship to the client speaks to the situation 

where the potential for disqualification was not known to the parties in 

advance…means hardship that the parties could not rationally forsee”.) 

                                            
2  Mr. Michaels states in his Direct Testimony, “I have been a trustee of the District since 
approximately 1994.”  (NMWRD Exhibit 1.0, p. 2.) Thus, it appears that Mr. Michaels was 
authorized by himself to act as counsel when he filed his appearance that day.    
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The fact that NMWRD’s outside counsel did not attend the March 8, 2007 

status hearing was completely within its control.  Mr. Michaels’ failure to request 

a brief recess or continuance and his decision to continue to act in the capacity 

as active counsel were actions completely within his control (See, status hearing 

Transcripts, March 14, 2007 and May 17, 2007 and Rebuttal Testimony of 

Kenneth A. Michaels Jr. (“My testimony also presented my opinion as both a 

lawyer and the District’s President…”) (NMWRD Exhibit 6.0, p. 1, lines 9-10)).  In 

George Jones v. City of Chicago, the Court states: 

[T]he major purpose behind the advocate- witness rule is to 
avoid confusion between the role of the advocate and the role of 
the witness. E.g., General Mills Supply Co., 697 F.2d at 712. The 
advocate's function is to advance or argue the cause of another, 
while that of a witness is to state facts objectively. Thus, the 
advocate speaks, not from what he or she personally believes to be 
true, but as one who conjures up the best legal arguments in light 
of the facts presented through witnesses. The strength of the 
advocate's arguments does not flow from the personal qualities of 
the advocate, but from the force of its reason. Whether the 
advocate personally believes in the client's cause is irrelevant. The 
advocate's argument is not judged by its sincerity but by its logic, its 
cogency. 
 

The witness, on the other hand, does not seek to develop 
the best argument, but merely to state facts as objectively recalled. 
Thus, a witness vouches for the truth of his statements. Unlike the 
advocate, the witness asserts his personal beliefs, that which he or 
she personally believes and knows to be so. The force of the 
witnesses' testimony stems from the witnesses' personal qualities 
of credibility and integrity. 
 

Avoidance of confusion between these two essential 
functions of our legal system is critical to the proper functioning of 
that system. Id. First, avoidance of role confusion protects the 
public's interest in the seemly use of judicial resources to a just, 
speedy, and inexpensive resolution of disputes. Where the lawyer 
speaks as a witness, the lawyer is likely to forget whether the 
lawyer speaks as an advocate or witness. Such role confusion will 
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tend to confuse the entire judicial proceeding. (George Jones v. 
City of Chicago, 610 F. Supp. 350, 362 (U.S. Dist. 1984). 
In this case, Mr. Michaels relished his roles of president, trustee and 

counsel, leading to the quintessential advocate–witness confusion the rules were 

trying to prevent. 

Lastly, Staff disagrees with NMWRD’s comment that, “…the Staff’s 

argument that the District is a corporation representing itself is factually incorrect. 

The District has always had outside counsel from Katten, who as noted, prepared 

and signed all of the District’s pleading and briefs in this matter.”  (NMWRD 

Response, p. 3.)  While Katten has represented NMWRD as outside counsel, Mr. 

Michaels has acted as counsel or co-counsel in this proceeding since March 8, 

2007, and as described fully in Staff’s Motion to Strike, it is unlawful for a 

corporation to practice law or appear as an attorney at law 705 ILCS 220/1 and 

4.  Who else except NMWRD would Mr. Michaels have been representing?  

B.  Mr. Michaels’ Direct Testimony and Rebuttal Testimony 
Constitute Impermissible Expert Legal Opinion Testimony 

 
NMWRD argues the following: 

This portion of the District’s testimony that Rockwell seeks to 
strike explains how Mr. Michaels and Mr. Trotter, in their 
experience as District President and District Engineer, respectively, 
have come to understand the requirements that apply to sewage 
treatment providers…the testimony provides the factual basis 
for an obvious legal conclusion − …” (NMWRD Response, pp. 3-
4.) 

 
This is simply an attempt by NMWRD to place the President’s hat on Mr. 

Michaels as justification for his testimony being opinion or factual and not legal 

opinion, but the argument falls flat for primarily two reasons.  First, as discussed 

 6



Docket Nos. 06-0522/0523 (Cons.) 

above and in Staff’s Motion to Strike, Mr. Michaels is acting in the capacity of 

counsel/lawyer.  Again, he confirms this when he states, “My testimony also 

presented my opinion as both a lawyer and the District’s President…” (NMWRD 

Exhibit 6.0, p. 1, lines 9-10.)  

Second, while Mr. Michaels’ active role as counsel for NMWRD bolsters 

the argument that his testimony was legal opinion testimony, the statements 

speak for themselves as legal opinion testimony no matter who the witness was 

that made them.  For example, Mr. Michaels states, “The law is very clear that 

Rockwell was required to notify…”  (NMWRD Exhibit 6.0, p. 2, lines 9-10.)  

“Legally, that is wrong because it would reward Rockwell for…” (NMWRD Exhibit 

6.0, p. 3, line 10.)  Thus, NMWRD has offered nothing to refute Staff’s Motion to 

Strike argument that identified the portions of Direct and Rebuttal Testimony of 

Mr. Michaels that need to be stricken from the record. 

III.  MR. ROACH’S AND MR. TROTTER’S REBUTTAL TESTIMONIES 
SHOULD BE STRICKEN IN THEIR ENTIRETY SINCE THEY ADDRESS 
MATTERS BEYOND THE SCOPE OF THE INSTANT PROCEEDING 

 
NMWRD argues that George Roach’s discussion of rates goes to the 

heart of a central issue in this case.  (NMWRD Response, p. 5.)  However, as 

previously described in Staff’s Motion to Strike, not only were these issues in Mr. 

Roach’s testimony not addressed in NMWRD’s Direct Testimony but also they 

are issues that are based on schedules no longer being offered by Rockwell 

witness Monie as a result of the Administrative Law Judge’s ruling.  (See, Staff’s 

Motion to Strike, pp. 7-9.)  As such, Staff believes Mr. Roach’s Rebuttal 
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Testimony (and for the same reasons, Mr. Trotter’s Rebuttal Testimony) should 

be stricken in its entirety.   

IV. THE DISTRICT’S LACK OF LEGAL ARGUMENT CAUSES IT TO 
ARGUE THE RIDICULOUS 

  
NMWRD attempts to lump together some sort of conspiracy theory that is 

ridiculous at best. While Staff believes the absurd comments speak for 

themselves and need no further explanation or attention Staff will address one 

example.  NMWRD states: 

Thus Rockwell and Staff are working together…See the e-mail from 
Staff counsel Linda Buell dated May 30, 2007 transmitting Staff’s 
Motion to Strike, which presumably, inadvertently titled “Rockwell, 
Staff’s Motions to Strike.”  (NMWRD Response, p. 4.) 
 
The actual subject title that Staff counsel wrote was, “06-0522/06-0523:  

Rockwell, Staff's Motion to Strike.”  The subject title that Staff counsel used was 

not inadvertent and similar and customary to e-mails sent out on all like 

documents with the express purpose to inform the reader in an abbreviated 

fashion as to what the e-mail was about.  In this case, the docket number is 

Docket Nos. 06-0522 and 06-0523 (Cons.), the title of the Case as found on e-

Docket is Rockwell Utilities, LLC, and the Motion itself was titled, Motion to Strike 

of the Staff of the Illinois Commerce Commission.  

V. CONCLUSION 

For the foregoing reasons, Staff respectfully requests that the Commission 

grant its May 30, 2007 Motion to Strike filed in the instant proceeding and: 

1. Strike from the record in its entirety the Direct Testimony and the 
Rebuttal Testimony of NMWRD witness Kenneth A. Michaels, Jr.; 
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2. In the alternative, strike portions of the Direct Testimony and 

Rebuttal Testimony of NMWRD witness Kenneth A. Michaels, Jr., 
as  indicated in paragraphs 5, 6 and 7 of Staff’s Motion to Strike;  

 
3. Strike from the record in its entirety the Rebuttal Testimonies of 

George O. Roach and Robert Scott Trotter; and  
 
4. Allow such other and further relief as it deems appropriate.      
 

  

       Respectfully submitted, 

        

       LINDA M. BUELL 
       MICHAEL R. BOROVIK 
 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
 
 
 
 
June 8, 2007 
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LINDA M. BUELL 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL  62701 
Phone:  (217) 557-1142 
Fax:  (217) 524-8928 
E-mail:  lbuell@icc.illinois.gov 
 
 
 
MICHAEL R. BOROVIK 
Office of General Counsel  
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 814-2908 
Fax:  (312) 793-1556 
E-mail:  mborovik@icc.illinois.gov 
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